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WATERGATE  GRAND  JURY  LEGISLATION 


MONDAY,    OCTOBER   29,    1973 

House  or  Representatives, 
Subcommittee  on  Criminal  Justice  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  William  L.  Hungate  [chair- 
man of  the  subcommittee]  presiding. 

Present :  Representatives  Hungate,  Kastenmeier,  Edwards,  Dennis, 
and  Hogan. 

Also  present :  Herbert  E.  Hoffman,  counsel ;  Thomas  W.  Hutchison, 
assistant  counsel;  Roger  A.  Pauley,  associate  counsel;  and  Stephen 
P.  Lynch,  research  assistant. 

Mr.  Hungate.  The  committee  will  be  in  order.  Some  of  the  Mem- 
bers have  been  detained  by  traffic.  We  will  recess  and  start  at  10  after 
10. 

[A  recess  was  taken.] 

Mr.  Hungate.  The  committee  will  be  in  order. 

The  subcommittee  today  opens  its  hearings  on  two  matters  of  vital 
importance  and  urgency.  Today  we  focus  on  H.R.  10937,  legislation 
to  extend  the  life  of  the  Watergate  Grand  Jury  in  the  District  of 
Columbia. 

On  Wednesday,  October  31,  the  subcommittee  will  begin  to  receive 
testimony  on  various  legislative  proposals  sponsored  by  approximately 
150  Members  of  the  House,  to  establish  an  independent  Special  Prose- 
cutor to  continue  the  work  of  the  former  Special  Prosecutor,  Mr. 
Archibald  Cox. 

At  this  point,  we  will  place  in  the  record  a  copy  of  H.R.  10937, 
without  objection,  and  a  copy  of  the  executive  communication  directed 
to  the  Speaker  of  the  House  by  former  Attorney  General  Elliot-  L. 
Richardson,  requesting  its  introduction. 

[A  copy  of  H.R.  10937  and  the  executive  communication  follow :] 

[H.R.  10937,  93d  Cong.,  first  sess.] 

A  BILL  To  extend  the  life  of  the  June  5,  1972,  grand  jury  of  the  United  States  District 
Court  for  the  District  of  Columbia 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  (a)  notwithstanding  any  provision  of 
rule  6(g)  of  the  Federal  Rules  of  Criminal  Procedure,  or  any  other  law,  rule, 
or  regulation — 

(1)  the  United  States  District  Court  for  the  District  of  Columbia  is  au- 
thorized to  extend  the  term  of  the  grand  jury  of  that  court  which  was  im- 
paneled on  June  5,  1972.  for  an  additional  period  of  six  months,  if  the  court 
determines  that  the  business  of  that  grand  jury  has  not  been  completed  at 
the  expiration  of  the  term  otherwise  provided  by  law  ; 

(2)  the  United  States  District  Court  for  the  District  of  Columbia  is  au- 
thorized further  to  extend  the  term  of  that  grand  jury  for  another  additional 
period  of  six  months,  if  the  court  determines  that  the  business  of  that  grand 
jury  has  not  been  completed  at  the  end  of  the  term  as  extended  under  para- 
graph (1)  ;  and 

(3)  during  any  period  of  extension  under  this  Act.  the  grand  jury  shall 
have  the  powers  and  duties  of  a  grand  jury  during  its  regular  term. 

(b)  With  respect  to  any  failure  to  extend  the  term  of  the  grand  jury  under  this 
Act,  the  grand  jury  shall  be  considered  a  special  grand  jury,  and  the  failure  to 
extend  shall  be  considered  a  failure  to  extend  under  section  3331(b)  of  title  18 
of  the  United  States  Code. 

(1) 


Office  of  the  Attorney  Genebal, 

Washington,  B.C. 
The  Speakeb, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mb.  Speaker:  On  behalf  of  the  Special  Prosecutor,  I  am  enclosing  for 
your  consideration  and  appropriate  reference  a  legislative  proposal  to  authorize 
the  United  States  District  Court  for  the  District  of  Columbia  to  extend  the  life 
of  the  Watergate  Grand  Jury  beyond  December  4,  1973,  when  it  will  otherwise 
expire. 

The  Grand  Jury  hearing  the  Watergate  case  is  a  regular  grand  jury  empaneled 
June  5,  1972.  Under  F.R.Crim.P.Rule  6(g)  it  cannot  continue  more  than  18 
months  without  a  statutory  extension. 

The  legislative  proposal  provides  that  if,  at  the  expiration  of  the  present 
term  of  the  aforementioned  Grand  Jury,  the  District  Court  determines  that  the 
business  of  the  Grand  Jury  has  not  been  completed,  the  court  may  extend  its 
term  for  an  additional  period  of  six  months.  Provision  is  also  made  for  a  further 
extension  for  a  second  six-month  period  after  a  determination  that  its  business 
has  not  yet  been  completed.  During  any  period  of  extension  of  its  term,  the 
Grand  Jury  shall  have  all  the  powers  of  a  grand  jury  during  its  regular  term. 

The  legislative  proposal  further  provides  that  if  the  term  of  the  Grand  Jury 
is  not  extended  under  this  Act,  the  Grand  Jury  shall  be  considered  a  special  grand 
jury,  and  the  failure  to  extend  shall  be  considered  a  failure  to  extend  under 
Section  3331  (b)  of  title  18  of  the  United  States  Code. 

The  need  for  extension  of  the  life  of  this  Grand  Jury  arises  from  the  in- 
escapable expenditure  of  several  months  in  litigating  whether  the  President  is 
obliged  to  furnish  recordings,  memoranda  and  other  papers  believed  to  contain 
evidence  highly  material  to  key  issues.  At  the  present  time  the  constitutional 
issue  is  before  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit.  Although  its  decision  is  expected  shortly,  the  case  seems  surely  destined 
for  the  Supreme  Court.  A  Supreme  Court  decision  cannot  reasonably  be  expected 
before  mid-November.  In  the  event  of  a  ruling  in  favor  of  the  Special  Prosecutor, 
both  legal  and  technical  problems  may  consume  further  time  before  the  evidence 
is  actually  available,  resulting  in  insufficient  time  for  the  Grand  Jury  to  receive 
the  evidence,  pursue  any  resulting  leads,  and  determine  what  indictments  are 
warranted  before  December  4th. 

The  present  law  does  not  permit  judicial  extension  of  the  life  of  a  general 
grand  jury.  I  recognize  that  statutory  extensions  have  usually  been  discouraged, 
but  the  present  case  seems  sufficiently  extraordinary  to  require  an  exception,  not 
only  because  of  the  unusual  constitutional  litigation  which  could  not  have  been 
commenced  earlier,  but  also  because  of  the  character  of  the  crimes,  the  potential 
defendants,  and  the  questions  of  public  confidence  that  they  raise.  Furthermore, 
analogous  extensions  for  three  6-month  periods  are  permitted  under  the  Organized 
Crime  Control  Act  of  1970,  18  U.S.C.  3331-3334,  when  a  special  grand  jury  has 
been  empaneled  and  the  usual  18-month  period  proves  insufficient  for  it  to 
complete  its  investigation. 

Counsel  to  the  President  has  asked  me  to  emphasize  that  submission  of  this 
legislative  proposal  is  not  to  be  construed  as  an  endorsement  of  the  position  of 
the  Special  Prosecutor  in  the  aforementioned  court  action. 

I  urge  prompt  consideration  and  enactment  of  this  legi.slation. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  proposal  from  the  standpoint  of  the  Administration's 
program. 

Sincerely, 

Elliot  Richardson. 

Attorney  General. 

Mr.  HuNGATE.  Also,  at  this  time,  if  there  is  no  objection,  we  will 
place  in  the  record  a  statement  by  the  chairman  of  the  full  Committee 
on  the  Judiciary,  who  introduced  the  legislation  at  the  request  of 
^Ir.  Eichardson. 

[The  statement  of  Hon.  Peter  W.  Rodino,  Jr.,  follows :] 

Statement  of  Hon.  Pete^r  W.  Rodino,  Jr..  in  Support  of  H.R.  10937 

Mr.  Chairman  :  At  the  outset.  Mr.  Chairman,  permit  me  to  commend  you  and 
the  Subcommittee  for  your  expeditious  scheduling  of  this  hearing  on  my  bill, 
H.R.  10937,  to  extend  the  life  of  the  Watergate  grand  jury,  and  on  the  legisla- 


tive  proposals  relating  to  the  appointment  of  an  independent  special  prosecutor. 
These  matters  are  of  great  national  importance  and  the  utmost  urgency. 

In  compliance  with  the  Subcommittee's  announced  plan  of  procedure,  I  shall 
restrict  my  testimony  to  the  grand  jury  legislation,  H.R.  10937,  which  I  intro- 
duced on  October  16,  1973. 

The  grand  jury  in  question  was  empaneled  on  June  5,  1972,  and  has  been 
hearing  testimony  on  the  Watergate  break-in  and  related  matters  for  some  16 
months.  Because  Rule  6(g)  of  the  Rules  of  Criminal  Procedure  for  the  United 
States  District  Courts  provides  that  "no  grand  jury  may  serve  more  than  18 
months,"  this  grand  jury  will  expire  on  December  4th  of  this  year  unless  ex- 
tended by  law. 

The  proceedings  of  a  grand  jury  are  secret,  but  it  is  no  secret  that  this  grand 
jury  has  heard  many  witnesses  and  received  much  evidence.  To  permit  it  to 
expire  before  it  has  had  an  opportunity  to  complete  its  work  would  be  grossly 
ineflBcient  and  highly  detrimental  to  the  administration  of  justice. 

As  you  well  know,  one  of  the  predicates  on  which  our  petit  jury  system  is  based 
is  that  jurors  should  have  an  opportunity  to  observe  and  react  to  the  demeanor 
of  witnesses.  Although  this  is  not  universally  required  with  resi^ect  to  grand 
juries,  and  a  successor  grand  jury  can  be  supplied  with  the  written  testimony 
of  the  witnesses  who  appeared  before  an  expired  grand  jury,  or  given  sum- 
maries or  excerpts  of  that  testimony,  the  advantages  of  personal  observation  can- 
not be  overemphasized.  In  the  instant  case,  the  opportunity  to  have  observed  the 
witnesses  would  appear  to  be  particularly  important  and  critical. 

Ordinarily,  18  months  is  an  adequate  period  of  time  for  a  grand  jury  to  con- 
clude its  work.  But  the  work  of  and  problems  encountered  by  this  grand  jury 
are  not  ordinary.  I  will  not  belabor  you  with  a  recounting  of  the  obstacles  which 
have  confronted  the  OflSce  of  the  Special  Prosecutor  and  this  grand  jury.  We 
are  all  aware  of  these.  Suffice  it  to  say,  there  appears  to  be  good  reason  why 
an  extension  is  essential. 

The  need  for  H.R.  10937  was  outlined  to  the  Speaker  in  a  letter  from  former 
Attorney  General  Elliot  Richardson,  dated  October  11,  1973,  transmitting  the 
proposal.  Recent  events  make  the  extension  all  the  more  necessary. 

Mr.  Chairman,  I  urge  the  Subcommittee  to  report  H.R.  10937  promptly  and 
favorably. 

Mr.  HuNGATE.  Chairman  Rodino  in  his  statement  restricts  his  tes- 
timony to  the  grand  jury  legislation  which  he  introduced  October  16, 
1973,  and  states  that  the  grand  jury  in  question  was  empaneled  on 
June  5,  1972,  and  has  been  hearing  testimony  on  the  Watergate  break- 
in  and  related  matters  for  some  16  months.  Because  rule  6(g)  of  the 
rules  of  criminal  procedure  for  the  U.S.  district  courts  provides  that 
"no  grand  jury  may  serve  more  than  18  months,"  this  grand  jury  will 
expire  on  December  4  of  this  year  unless  extended  by  law. 

The  proceedings  of  a  grand  jury  are  secret,  but  it  is  no  secret  that 
this  grand  jury  has  heard  many  witnesses  and  received  much  evidence. 
To  permit  it  to  expire  before  it  has  had  an  opportunity  to  complete  its 
work  would  be  grossly  inefficient  and  highly  detrimental  to  the  admin- 
istration of  justice. 

As  you  well  know,  one  of  the  predicates  on  which  our  petit  jury 
system  is  based  is  that  jurors  should  have  an  opportunity  to  observe 
and  react  to  the  demeanor  of  witnesses.  Although  this  is  not  univer- 
sally required  with  respect  to  grand  juries,  and  a  successor  grand  jury 
can  be  supplied  with  the  written  testimony  of  the  witnesses  who  ap- 
peared before  an  expired  grand  jury,  or  given  summaries  or  excerpts 
of  that  testimony,  the  advantages  of  personal  observation  cannot  be 
overemphasized.  In  the  instant  case,  the  opportunity  to  have  observed 
the  witnesses  would  appear  to  be  particularly  important  and  critical. 

Ordinarily,  18  months  is  an  adequate  period  of  time  for  a  grand 
jury  to  conclude  its  work.  The  work  of.  and  problems  encountered  by, 
this  grand  jury  are  not  ordinary.  I  will  not  belabor  you  with  a  re- 


counting  of  the  obstacles  which  have  confronted  the  Office  of  the  Spe- 
cial Prosecutor  and  this  grand  jury.  We  are  all  aware  of  these.  Suffice 
it  to  say,  there  appears  to  be  good  reason  why  an  extension  is  essential. 

The  need  for  H.R.  10937  was  outlined  to  the  Speaker  in  a  letter  from 
former  Attorney  General  Elliot  Richardson,  dated  October  11,  1973, 
transmitting  the  proposal. 

Does  Mr.  Kastenmeier  or  any  other  member  have  an  opening  state- 
ment? 

Mr.  Kastenmeier.  I  do  not. 

Mr.  HuNGATE.  Mr.  Dennis,  any  opening  statement  ? 

Mr.  Dennis.  I  think  not,  Mr.  Chairman.  Let  us  proceed  with  the 
business. 

Mr.  Hungate.  The  subcommittee  is  pleased  to  welcome  the  repre- 
sentative from  the  Justice  Department,  Philip  A.  Lacovara,  Counsel 
to  the  Special  Prosecutor. 

Mr.  Lacovara,  we  express  our  appreciation  for  your  presence  and 
ask  for  the  record  that  you  identify  the  gentlemen  with  you. 

Mr.  Lacovara.  Thank  you,  Mr.  Chairman.  With  me  this  morning  are 
Mr.  Henry  S.  Ruth,  Deputy  Special  Prosecutor,  on  my  left,  and  Mr. 
Richard  Beh-Veniste,  who  is  in  charge  of  the  Watergate  Task  Force 
of  the  Watergate  Special  Prosecution  Force.  Mr.  Ben-Veniste  is  on  my 
right. 

Mr.  Hungate.  Do  you  have  a  prepared  statement  which  has  been 
furnished  to  the  committee  ? 

Mr.  Lacovara.  I  do,  Mr.  Chairman. 

Mr.  Hungate.  Without  objection,  it  may  be  made  a  part  of  the 
record  at  this  point  and  you  may  proceed  as  you  wish. 

Mr.  Lacovara.  Thank  you. 

TESTIMONY  OF  PHILIP  A.  LACOVARA,  COUNSEL  TO  THE  SPECIAL 
PROSECUTOR,  ACCOMPANIED  BY  HENRY  S.  RUTH,  JR.,  DEPUTY 
SPECIAL  PROSECUTOR,  AND  RICHARD  BEN-VENISTE,  ASSISTANT 
SPECIAL  PROSECUTOR 

Mr.  Chairman,  I  am  pleased  to  appear  before  this  committee  to 
testify  on  H.R.  10937,  a  bill  to  provide  for  extension  of  the  life  of  the 
June  5,  1972,  grand  jury  of  the  LT.S.  District  Court  for  the  District 
of  Columbia,  the  grand  jury  that  is  investigating  the  Watergate  break- 
in  and  the  possible  obstruction  of  justice  and  other  offenses  following 
that  incident.  The  purpose  of  the  legislation  is  to  enable  this  grand 
jury  to  continue  and  complete  its  investigation  after  resolution  of  the 
current  litigation  arising  out  of  the  grand  jury's  subpenaing  of  tape 
recordings  and  other  documents  in  the  White  House.  Mr.  Ruth,  Mr. 
Ben-Veniste,  and  I  are  appearing  on  behalf  of  the  Department  of 
Justice  which  has  requested  introduction  and  enactment  of  this  legis- 
lation. And  with  the  subcommaittee's  permission,  I  would  like  Mr.  Ruth 
to  explain  the  current  status  of  the  Watergate  Special  Prosecution 
Force  before  I  continue  with  my  testimony  about  this  bill, 

Mr.  Hungate.  Mr.  Ruth. 

Mr.  Ruth.  Thank  you,  Mr.  Chairman. 

As  you  all  know,  as  of  Friday,  October  19,  we  were  tlie  Watergate 
Special  Prosecution  Force  operating  under  guidelines  of  independence 


between  then  Attorney  General  Eiclicarclson  and  the  Special  Prosecutor 
Mr.  Cox. 

Saturday  night  that  arrangement  was  abolished  and  when  w^e  came 
to  work  on  Monday,  the  Watergate  Special  Prosecution  Force  was 
reconstituted  by  Acting  Attorney  General  Bork  in  the  Criminal  Divi- 
sion of  the  U.S.  Department  of  Justice  and  the  new  head  of  the  Special 
Prosecution  Force  was  Mr.  Henry  Petersen,  Assistant  Attorney  Gen- 
eral of  the  Criminal  Division  of  the  Department. 

We  were  instnicted  by  Mr.  Bork  and  Mr.  Petersen  to  proceed  with 
full,  fair,  and  thorough  nivestigation  as  we  had  previously;  and  so  on 
Tuesday  morning,  after  the  Federal  holiday,  we  did  just  that. 

We  have  two  grand  juries  operating.  They  operated  all  last  week. 
The  staff  is  intact.  We  are  operating  under  the  directions  of  Mr.  Bork 
and  Mr.  Petersen  to  proceed  thoroughly  ahead  and  we  are  here  this 
morning  testifying  for  the  Department  on  the  Grand  Jury  Extension 
Act. 

Mr.  HuNGATE.  Thank  you,  sir. 

Mr.  Lacovara.  The  Department  has  sought  extension  of  the  term  of 
the  grand  jury  that  has  been  investigating  the  complex  Watergate 
matter  over  the  past  16  months  in  order  to  avoid  the  delay  and  possible 
prejudice  to  the  Government,  to  witnesses,  and  to  the  general  public 
that  would  result  if  its  term  were  allowed  to  expire  before  the  com- 
pletion of  its  investigation,  thus  necessitating  presentation  of  great 
masses  of  evidence  to  a  new  grand  jury. 

Under  existing  law,  w^hich  is  set  forth  in  rule  6(g)  of  the  Federal 
Rules  of  Criminal  Procedure,  a  re.q-ular  grand  jury  may  not  serve 
more  than  18  months.  The  June  5,  1972,  grand  jury  is  a  regular  grand 
jury  and  its  term,  accordingly,  would  ordinarily  expire  on  December 
4,  i973.  It  is  no  longer  unusual  or  exceptional,  however,  for  grand 
juries  to  sit  longer  than  18  montlis.  In  title  I,  section  101(a)  of  the 
Organized  Crime  Control  Act  of  1970,  18  U.S.C.  §  3331-3334,  Con- 
gress provided  for  the  summoning  of  special  grand  juries  to  investigate 
criminal  activity  and  to  serve  for  18  months.  However,  if  at  the  end  of 
that  term  "the  district  court  determines  the  business  of  the  grand 
jury  has  not  been  completed,"  the  court  may  enter  orders  extending  the 
term  of  the  grand  jury  for  additional  6-month  periods,  up  to  a  maxi- 
mum term  of  36  months  (and,  in  certain  circumstances,  beyond  that 
period  when  it  is  necessary  to  hear  additional  testimony  in  connection 
with  the  preparation  of  the  grand  jury's  report).  Such  special  grand 
juries  are  now  regularly  called  in  each  of  the  largest  Federal  judicial 
districts  and  in  other  districts  where  the  Attorney  General  certifies 
that  "a  special  grand  jury  is  necessary  because  of  criminal  activity  in 
the  district." 

Legislation  authorizing  extension  of  the  life  of  the  June  5,  1972 
grand  jury  of  the  District  of  Columbia  w^as  proposed  because  of  the 
time  being  consumed  in  litigating  important  constitutional  issue  in- 
volving the  grand  jury's  subpenaing  of  White  House  tapes  and  docu- 
ments, which  the  grand  jury  believes  are  highly  important  to  its  in- 
vestigation. The  President's  decision  to  produce  the  subpenaed  evi- 
dence for  in  camera  inspection,  in  accordance  with  the  orders  of  the 
court  of  appeals  and  the  district  court,  has  not  obviated  the  need  for 
this  legislation.  "WHiile  it  is  true  that  those  orders  wdll  not  now  be  pre- 
sented for  time-consuming  review  by  the  Supreme  Court,  the  proce- 
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dures  delineated  by  the  court  of  appeals  decision  may  lead  to  substan- 
tial delay  before  it  is  finally  determined  what  evidence  will  be  present- 
ed to  the  grand  jury.  Those  procedures  contemplate  three  distinct  steps, 
each  of  which  may  lead  to  further  appellate  review. 

First,  the  President  initially  may  excise  from  the  recordings  and 
documents  produced  to  the  court  any  matters  relating  to  the  "national 
defense"  or  "foreign  relations".  The  Department  of  Justice  is  author- 
ized by  the  court's  decision  to  contest  the  basis  for  such  withholdings. 
If  the  district  judge  overrules  the  claim  of  privilege  based  upon  state 
secrets  and  directs  that  those  portions  as  well  be  submitted  for  judicial 
review,  the  President's  counsel  will  immediately  have  a  right  to  ap- 
peal that  decision.  Similarly,  if  the  court  upholds  the  claim,  the  De- 
partment of  Justice  may  appeal. 

Second,  the  district  judge  may  seek  aid  from  the  Watergate  Special 
Prosecution  Force  in  determining  whether  specific  items  are  relevant 
to  the  grand  jury's  investigation,  and  in  doing  so  may  grant  access 
to  those  portions  of  the  materials  as  to  which  privilege  is  claimed. 
Before  the  judge  allows  access  to  any  recordings  or  documents,  how- 
ever, he  must  permit  counsel  for  the  President  the  opportunity  to  take 
an  appeal. 

Third,  and  finally,  either  party  will  be  able  to  appeal  from  the  judge's 
determination  as  to  what  evidence  shall  be  presented  to  the  grand  jury. 
It  is  entirely  possible,  then,  that  the  procedures  for  in  camera  inspec- 
tion will  consume  several  weeks  if  not  months,  although  we  would 
hope  that  a  responsible,  cooperative  attitude  by  all  parties  concerned 
would  allow  the  courts  to  proceed  with  dispatch. 

Thus,  Mr.  Chairman,  without  enactment  of  the  proposed  extension 
act,  it  is  virtually  certain  that  this  grand  jury  will  not  have  access  to 
significant  evidence  in  this  highly  important  investigation  by  the  ex- 
piration of  its  term.  Furthermore,  even  after  the  evidence  is  presented, 
the  grand  jury  must  have  some  additional  time  to  pursue  related  areas 
of  inquiry  disclosed  by  the  evidence  and  to  engage  in  careful  delibera- 
tion before  voting  to  indict  or  not  to  indict. 

The  alleged  criminal  activity  in  connection  with  the  Watergate 
break-in  and  subsequent  events,  involving  as  it  does  public  confidence 
in  the  integrity  of  Government  and  the  administration  of  justice, 
makes  it  highly  appropriate  for  Congress  to  authorize  the  district 
court  to  extend  the  life  of  the  grand  jury  that  has  been  involved  in 
this  matter  for  well  over  a  year.  While  it  would  be  possible  to  allow 
the  Watergate  grand  jury  to  expire  and  to  turn  this  entire  matter 
over  to  a  new  grand  jury,  such  a  course  would  result  in  further 
delays  Avhile  the  new  grand  jury  reconsiders  the  evidence.  There  can 
be  no  legitimate  interest  in  undue  protraction  of  this  investigation. 
In  addition,  referral  to  a  new  grand  jury  would  require  either  the 
recall  of  numerous  witnesses,  many  of  whom  have  already  testified 
several  times,  or  the  submission  of  a  large  volume  of  hearsay  evidence. 
In  an  investigation  where  the  credibility  of  so  many  witnesses  is  so 
important,  it  is  clearly  desirable  for  the  grand  jury  to  exercise  its 
constitutional  responsibilities  after  hearing  the  witnesses  themselves. 
But  the  additional  delay,  substantial  inconvenience,  and  considerable 
expense  inherent  in  thai  course — while  public  speculation  about  pos- 
sible criminal  charges  continiios— militate  against  that  alternative 
as  well. 


For  these  reasons  we  propose  the  enactment  of  H.R.  10937,  as  sub- 
mitted. The  bill  is  modeled  on  the  relevant  provisions  of  the  Or- 
ganized Crime  Control  Act  of  1970,  and  would  authorize  the  court 
to  extend  the  life  of  the  present  Watergate  grand  jury,  for  a  limited 
period,  to  allow  it  to  complete  its  important  business.  The  bill,  as 
submitted,  would  authorize  the  district  court  to  extend  the  life  of 
the  grand  jury  for  an  additional  6-month  period  upon  the  court's 
determination  that  the  grand  jury  has  been  unable  to  comple*:e  its 
business  within  the  first  6-month  extension.  (Parenthetically,  I  note 
that  the  1970  act  provides  for  as  many  as  three  6-month  extensions.) 
We  believe  it  most  likely  that  the  Watergate  investigation  will  be 
completed  and  the  appropriate  action  taken  by  the  grand  jury  well 
before  the  first  extension  period  expires.  Nevertheless,  given  the  pos- 
sibilities of  delay  inherent  in  the  procedures  established  by  the  court 
of  appeals,  we  submit  that  the  wisest  practical  course  is  to  provide  for 
that  contingency  at  this  time,  by  authorizing  a  second  6-month  ex- 
tension if  necessary.  The  bill  also  includes  the  same  provision  for 
judicial  review  of  any  failure  to  extend  the  term  that  is  contained 
in  the  1970  act. 

In  conclusion,  Mr.  Chairman,  enactment  of  this  legislation  by  the 
Congress  would  measurably  promote  the  ability  of  the  courts  to  deal 
with  the  criminal  offenses  surrounding  the  Watergate  affair.  The 
legislation  would  also  serve  the  public  interest  in  the  efficient  and 
effective  administration  of  criminal  justice.  We,  therefore,  urge  the 
prompt  passage  of  this  bill. 

Thank  you. 

Mr.  HuNGATE.  Thank  you  very  much,  Mr.  Lacovara.  Does  that  con- 
clude your  statement  and  the  statements  of  your  associates  at  this 
time?  ' 

Mr.  Lacovara.  Yes,  sir. 

Mr.  HuNGATE.  Insofar  as  practicable  we  will  follow  the  5-minute 
rule  in  questioning  and  if  we  are  not  done,  we  will  come  back  a  second 
time. 

Mr.  Kastenmeier. 

Mr.  Kastexmeier.  Thank  you,  INIr.  Chairman. 

It  would  appear  that  your  statement  is  clear  and  unambiguous  but 
I  would  like  to  ask  you,  Mr.  Lacovara,  is  there  any  opposition  what- 
soever that  you  are  aware  of  to  this  legislation  within  the  Justice 
Department,  within  the  administrtion,  or  outside  of  Government? 

Mr.  Lacovara.  Not  that  I  am  aware  of.  Congressman  Kastenmeier. 
The  submission  of  the  legislation  over  former  Attornev  General  Rich- 
ardson's signature  followed  approval  by  the  Office  of  ISIanagement  and 
Budget.  Counsel  for  the  President  in  the  litigation  which  is  still  under- 
way asked  that  the  Attorney  General  include  in  the  Speaker's  letter  a 
paragraph  stating  that  executive  branch  approval  of  the  submission  of 
the  legislation  did  not  necessarily  indicate  approval  by  White  House 
counsel  of  the  position  being  taken  by  the  Special  Prosecutor  on  the 
constitutional  issues  in  litigation.  But  apart  from  that  I  am  not  aware 
of  any  reluctance  or  reservation  or  objection  from  any  other  quarter. 

Mr.  Kastenmeier.  I  noticed  your  reference  to  that  issue  and  it  would 
appear  to  be  germane  to  me  only  insofar  as  it  was  causal  as  far  as  the 
delay  is  concerned.  That  is  why  the  grand  jury  had  not  completed 
its  work  or  will  not  as  of  the  expiration  of  18  months,  and  in  part  it 


appears  that  the  constitutional  issues  involved,  that  is  to  say,  the  ad- 
ministration's, the  TVTiite  House's  reluctance  to  comply  with  the  Spe- 
cial Prosecutor's  demands,  was  a  part  of  the  reason  for  the  delay  and 
the  inability  to  complete  the  investigation  presentation.  Is  that  not 
correct  ? 

Mr.  Lacxdvara.  I  would  have  to  say  that  is  correct. 

Mr.  Kastexmeier.  In  other  words,  had  the  President  complied  at  the 
outset,  you  might  well  have  finished  on  time. 

Mr.  Lacovara.  I  think  that  is  also  fair  to  say. 

Mr.  Kastexmeier.  And  I  assume  because  Mr.  Eichardson  sent  us  this 
letter  when  he  did  that  we  cannot,  however,  attribute  this  request  in 
the  context  of  the  resignation  and  dismissals  of  a  week  ago  Saturday. 
Is  that  correct  ? 

Mr.  Lacovara.  Well,  we  have  been  advised  as  recently  as  several  days 
ago  that  Acting  Attorney  General  Bork  has  reaffirmed  the  Department 
of  Justice's  support  for  this  legislation.  To  the  extent  that  your  question 
sought  information  whether  Mr.  Richardson's  resignation  was  some- 
how related  to  a  dispute  over  extending  the  grand  jury,  my  answer,  I 
think,  Avould  be  no. 

Mr.  Kastexmeier.  The  question  was  meant  to  inquire  whether  there 
might  be  an  additional  delay  because,  of  the  mere  fact  of  the  dismissal 
of  the  Sj>ecial  Prosecutor  and  the  resignation  and  dismissal  of  the 
Attorney  General  and  Deputy  Attorney  General. 

Mr.  Lacovara.  I  am  sorry.  I  misinterpreted  the  question,  I  think 
the  answer  to  that  question  as  well  would  be  "yes."  Although  we 
have  been  proceeding  in  the  past  week  since  the  resignation  of  At- 
torney General  Richardson  and  the  discharge  of  Mr.  Cox,  matters 
are  unquestionably  uncertain  and  the  President's  statement  the  other 
night  that  he  will  ask  the  Acting  Attoniey  General  to  appoint  a  new 
Special  Prosecutor  and  congressional  movement  toward  establishing 
an  independent  statutory  Special  Prosecutor  no  doubt  will  lead  to 
some  further  delays  until  the  actual  responsibility  for  this  investi- 
gation is  picked  up. 

Mr.  Kastexmeier.  You  appear  to  be  confident  that  you  can  com- 
plete your  work  Avithin  the  next  6-month  period  following  Decem- 
ber 4,  is  that  correct  ? 

Mr.  Lacovara.  Yes.  Our  projection,  Congressman  Kastenmeier, 
would  be  that,  unless  unforeseen  and  unforeseeable  developments  oc- 
cur, we  will  be  able  to  present  to  the  grand  jury  the  basic  evidence 
that  it  does  need  to  complete  its  investigation. 

Mr.  Kastexmeier.  And  I  ask  you  that  notwithstanding  the  fact 
that  you  are  unsure  of  the  access  you  might  have  to  certain  important 
evidence,  whether  it  is  in  the  White  House  or  elsewhere,  that  may 
be  important. 

Mr.  Ruth.  Congressman  Kastenmeier,  if  I  may,  the  grand  jury 
that  is  involved  in  this  particular  act  is  the  one  considering  the 
Watergate  break-in  and  coverup.  The  act  does  not  extend  to  the  second 
grand  jury  with  which  we  are  dealing  which  was  convened  just  this 
past  August  and  thus  has  16  months  left  in  its  own  term.  That  second 
grand  jury  is  dealing  with  all  the  other  investigative  matters  that 
the  special  prosecution  force  is  dealing  with.  So  this  particular  grand 
jury  at^issue  today  is  just  the  Watergate  break-in  and  coverup. 

Mr.  Kastexmeier.  I  appreciate  the  clarification. 


9 

Mr.  Lacovara.  And  I  should  also  point  out  in  the  bill  as  submitted 
we  have  asked  that  modeled  on  the  1970  Organized  Crime  Control 
Act  the  district  court  be  given  authority  to  grant  a  further  6-month 
extension  if  in  June  of  1974,  aft^r  the  first  6-nionth  extension  expires, 
the  grand  jury  has  not  yet  completed  its  business,  that  it  be  allowed 
to  continue  for  another  6  months. 

Mr.  Kastenmeier.  Let  me  just  further  ask,  to  what  extent  is  that 
particular  request — does  it  have  precedents?  That  is  to  say,  going 
to  the  question  of  whether  the  Congress  ought  to  extend  you  6  months 
or  6  months  plus  an  addition  6  months  if  you  so  request,  do  you 
have — is  there  any  reference  you  can  make  to  other  legislation  or 
other  actions  which  suggest  as  a  model  the  request  herein  contained? 

Mr.  Lacovara.  Well,  the  only  legislative  precedent  that  I  am  aware 
of  is  the  1970  Organized  Crime  Control  Act.  It  had  been  the  general 
practice  before  rule  6(g)  was  promulgated  for  grand  juries  to  serve 
for  the  length  of  the  term  of  the  court.  The  court,  however,  could 
extend  the  grand  jury,  I  believe,  beyond  that  tenn  as  an  exercise  of 
its  inherent  power.  Rule  6(g)  was  designed  to  eliminate  the  term 
provision  which  was  much  shorter  than  18  months  and  to  fix  a  reason- 
ably practical  outside  limit  of  18  months.  Congress  in  1970  found 
that  that  was  not  in  the  organized  crime  area,  at  least,  a  practical  out- 
side limit  and  built  in  this  flexibility  and  that  is  the  flexibility  that  we 
suggest  would  be  appropriate  here. 

Mr.  Kastenmeier.  Well,  I  appreciate  the  answer.  I  have  just  one 
quick,  final  question.  That  is,  to  what  extent  are  the  grand  jurors  them- 
selves affected?  "Whether  it  is  18  months  of  their  lives  or  24  or  30 
months  of  their  lives — it  is  a  question  that  affects  a  small  number  of 
people  but  affects  them  profoundly.  Do  you  feel  that  this  is  a  reason- 
able request  to  make  of  those  grand  jurors  ? 

Mr.  Lacovara.  ]Mr.  Kastenmeier,  I  would,  without  breaching  the 
rules  of  grand  jury  secrecy,  state  that  on  the  basis  of  my  contacts  with 
the  grand  jurors,  their  consensus  is  that  they  do  not  want  to  leave 
this  work  unfinished.  I  would  like  Mr.  Ben-Veniste  who  has  worked 
more  closely  with  the  grand  jury  to  address  himself  to  that  as  well. 

]\Ir.  Ben-Veniste.  I  feel  that  that  adequately  summarizes  it,  sir. 
They  have  invested  a  great  deal  of  time  in  this.  They  are  vitally  in- 
terested in  the  outcome  and  I  believe  on  balance  they  are  willing  to 
make  the  sacrifices  necessitated  by  a  prolonged  term  in  order  to  com- 
plete their  work. 

Mr.  Kastenmeier.  I  appreciate  the  answer. 

Thank  you,  Mr.  Chairman. 

Mr.  Hungate.  The  gentleman's  time  has  expired. 

Mr.  Dennis. 

Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

Mr.  Lacovara,  as  I  read  the  bill  here,  we  first  authorize  the  LT.S. 
district  court  to  extend  the  teiTU  of  the  grand  jurv'  for  6  months  and 
then  we  further  authorize  the  court,  to  extend  it  for  an  additional  6 
months.  Your  testimony  is,  as  I  understand  you,  that  you  think  you 
will  be  able  to  get  your  business  done  in  the  firet  6  months.  Is  that 
correct  ? 

Mr.  Lacovara.  Yes,  sir. 

Mr.  Dennis.  Am  I  also  correct  that,  under  section  (b)  on  page  2  of 
the  bill  which  refers  to  section  3331(b)  of  the  United  States  Code,  if 
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the  district  court  fails  to  extend  the  grand  jury  at  any  time,  the  grand 
jury  itself  can  go  to  the  chief  judge  of  the  court  of  appeals  and  get  an 
extension  up  to  36  months  ? 

Mr.  Lacovara.  Well,  under  3331(b)  of  title  18  the  grand  jury  could 
seek  extensions  up  to  36  months.  Under  this  bill  as  we  understand  it, 
there  would  be  the  opportunity  for  the  grand  jury  only  to  seek  the 
number  of  extensions  that  are  authorized  in  this  legislation.  So  it  would 
be  simply  two  periods  of  extension  or  a  maximum  of  30  months  from 
the  date  was  originally  empaneled. 

Mr.  Dennis.  Well,  it  says : 

With  respect  to  any  failure  to  extend,  the  grand  jury  shall  be  considered  a 
Special  Grand  Jury  and  failure  to  extend  shall  be  considered  a  failure  to  ex- 
tend under  Section  3331  ( b ) . 

Now,  let  US  say  Judge  Sirica  extended  the  grand  jury  6  months  and 
then  he  refused  to  extend  it  a  second  6  months.  I  would  think  the 
grand  jury  could  go  in  and  get  another  12  months. 

Mr.  Lacovara.  No.  Under  3331  (b)  the  extensions  must  be  in  6-month 
lots.  That  is  clear,  I  believe. 

Mr.  Dennis.  Well,  the  total,  though,  could  be  12  months. 

Mr.  Lacovara.  No,  sir.  I  respectfully  disagree.  The  trigger  language 
in  subsection  (b)  of  the  bill  before  the  subcommittee  says : 

With  respect  to  any  failure  to  extend  the  term  of  the  grand  jury  under  this 
Act. 

And  the  act  provides  only  for  two  applications  to  the  district  court 
to  extend  the  grand  jury  for  6-month  periods.  And,  therefore,  it  would 
seem  to  us  that  there  would  not  be  room  to  argue  and  certainly  neither 
we  nor  the  grand  jury,  I  believe,  would  be  interested  in  arguing  that 
this  authorizes  an  application  by  the  grand  jury  to  the  chief  judge  of 
the  circuit  for  an  extension  period  that  the  district  court  declined  to 
grant  because  the  statute  itself  did  not  authorize  him  to  grant  it.  That 
is,  he  would  be  authorized  under  this  bill  to  grant  a  6-month  extension. 
If  the  grand  jury  asked  at  the  end  of  that  period  for  further  6  months 
because  it  had  not  yet  completed  its  business,  he  could  grant  another 
extension.  If  at  the  end  of  that  time  the  grand  jury  has  not  completed 
its  business,  under  this  statute  there  would  be  no  further  judicial  re- 
course either  by  the  district  court  or  by  the  chief  judge  of  the  circuit. 

Mr.  Dennis.  You  are  saying,  then,  that  all  the  grand  jury  could  do 
under  section  (b)  would  be  to  get  the  6-month  extension  that  the  court 
might  have  granted  if  the  court  failed  to  do  so. 

Mr.  Lacovara.  Yes,  sir.  This,  as  in  the  Organized  Crime  Act,  is  sim- 
ply a  judicial  review  mechanism.  If  the  grand  jurors  believe  that  the 
district  court  has  not  perceived  their  problem  soundly,  they  have  an 
opportunity  to  seek  judicial  review  from  the  chief  judge  of  the  circuit. 
It  is  not  a  grant  of  an  additional  extension  authority. 

Mr.  Dennis.  Well,  I  am  glad  to  get  your  view  on  that.  I  must  con- 
fess it  is  not  the  way  that  I  read  it,  at  least  at  first,  because  when  you 
say  "considered  a  failure  to  extend  under  section  3331(b)"  and  then 
you  read  3331(b),  it  seems  to  me  that  that  gives  the  grand  jurors  a 
right  to  ask  for  a  longer  extension.  And  if  you  do  not  really  mean 
to  do  that,  I  am  not  sure  but  what  section  (b)  needs  some  revision  in 
the  drafting. 

Mr.  Lacovar/V.  Well,  we  certainly  welcome  any  revisions  that  will 
help  clarify  the  language.  We  thought  that  this  proposed  subsection 
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(b)  adequately  tied  in  the  bill  before  the  subcommittee  to  existing 
legislation  which  I  believe  might  be  susceptible  of  the  same  difficulties 
that  you  refer  to,  if  it  were  construed  as  granting  carte  blanche  to  the 
chief  judge  to  extend  the  life  of  the  grand  jury  indefinitely  upon  the 
grand  jury's  application.  So  far  as  I  know  that  has  not  been  under- 
stood to  be  the  meaning  of  the  subsection. 

Mr.  Dennis.  What  would  really  be  wrong  with  just  omitting  section 
(b)  and  authorizing  the  court  to  extend  it  6  months  and  an  addi- 
tional 6  months? 

Mr.  Lacovara.  Well,  in  this  climate  of  justifiable  reliance  on  pro- 
cedures for  judicial  review,  we  thought  it  sound  to  model  the  proposed 
legislation  on  the  legislation  enacted  by  Congress  in  1970  and  provide 
that  if  the  grand  jury  believes  the  district  judge  has  improperly 
interfered  with  its  constitutional  responsibilities  by  declining  to  extend 
its  life,  the  grand  jury  should  have  an  opportunity  to  seek  judicial 
review  from  the  chief  judge  of  the  circuit. 

Mr.  Dennis.  Do  you  think  there  is  any  likelihood  that  Judge  Sirica 
will  not  grant  whatever  extension  is  needed  to  conclude  this  matter? 

Mr.  Lacovara.  I  would  hope  not,  but  one  thing  I  have  learned  in 
my  relatively  brief  career  at  the  bar,  sir,  is  not  to  predict  what  judges 
may  do  even  when  things  seem  clear  to  me. 

Mr.  Dennis.  That  is  a  sound  general  observation,  I  think.  How- 
ever, you  feel  you  can  finish  in  6  months.  Under  the  bill  without  sec- 
tion (b)  you  probably  have  got  a  year.  And  you  can  always  come  back 
here  and  make  fairly  sure,  although  you  cannot  tell  about  Congress 
either,  that  in  this  particular  matter  we  would  give  you  an  extension 
if  you  made  a  decent  show^ing  of  need. 

Mr.  Lacovara.  We  have  given  considerable  thought  to  that  question 
whether  we  should  ask  simply  for  a  single  6-month  period.  I  should 
say  we  also  considered  whether  we  should  model  the  bill  precisely  on 
the  1970  legislation  and  provide  for  up  to  three  6-month  periods.  So 
many  of  these  factors  are  beyond  our  control,  includina:  the  possi- 
bility of  appeals  that  would  be  taken,  not  by  us  but  by  White  House 
counsel,  that  could  conceivably  draw  these  proceedings  out  for  a  long 
period.  We  thought  that  although,  as  I  stated  in  my  testimony,  it  is 
likely  that  we  can  complete  the  investigation  within  6  months,  it  would 
be  desirable  for  Congress  to  act  now  to  provide  a  safety  valve  rather 
than  to  go  on  record  now  and  say  the  6  months  is  enough  and  then 
perhaps  to  require  that  we  come  back  next  spring  and  put  the  Con- 
gress to  having  to  make  this  choice  all  over  again.  We  think  the  issue 
is  ripe  for  legislative  consideration  and  we  do  not  see,  frankly,  where 
the  harm  would  be  in  providing  that  if  the  court  determines  the 
business  has  not  been  completed,  the  court  may  extend  the  grand  jury's 
term  for  that  additional  6-month  period. 

Mr.  Dennis.  You  would  certainly  have  adequate  time  for  anything 
you  can  foresee,  more  than  adequate  time  if  you  simply  gave  the  court 
the  option  to  extend  another  6  months  for  a  total  of  18;  would  you 
not? 

Mr.  Lacovara.  Eighteen  months? 

Mr.  Dennis.  Well,  in  other  words,  instead  of  section  (b),  as  you 
were  suggesting  a  minute  ago,  you  could  authorize  the  court  to  give 
another  6-month  period  which  would  make  a  total  of  18  in  the  bill, 
6  months,  6  months,  and  6  months,  rather  than  going  down  to  the 
grand  jury  extension. 
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Mr.  Lacovara.  Yes;  I  think  that  is  true. 

Mr.  Denxis.  So  really,  if  you  did  that,  the  only  reason  for  putting 
section  (b)  in  there  would  be'to  give  the  grand  jury  some  freewheeling 
power  other  than  what  you  gave  the  court. 

Mr.  Lacovara.  This  is  the  same  provision  that  is  in  the  Organized 
Crime  Control  Act. 

Mr.  Dexxis.  I  do  not  dispute  that,  but  I  am  just  talking  about  what 
you  need  right  here.  You  modeled  it  on  the  act,  I  understand. 

Mr.  Lacovara.  I  think  this  legislation,  and  it  has  been  our  experi- 
ence with  this  investigation,  reflects  the  role  of  the  grand  jury  in  the 
system  of  criminal  justice,  Mr.  Dennis.  The  grand  jury  has  a  digni- 
fied status  as  the  representative  of  the  ordinary  people,  and  for  that 
reason  we  are  not  reluctant  at  all  to  copy  the  model  that  Congress 
established  in  1970  to  give  the  grand  juiy  some  voice  in  its  fate. 

Mr.  Dexxis.  Well,  I  think  I  see  your  position.  I  am  not  sure  I  agree 
with  your  interpretation  of  section  (b),  but  I  appreciate  your 
testimony. 

Thank  you. 

Mr.  Lacovara.  Thank  you,  sir. 

Mr.  HuxGATE.  Mr.  Edwards,  please. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

Mr.  Lacovara,  the  only  communication  we  have  from  the  head  of 
the  Justice  Department  is  dated  October  11  and  that  is  from  former 
Attorney  General  Elliot  Richardson  who  writes  us  in  approval  of  the 
bill.  Do  you  have  also  the  views  of  the  Acting  Attorney  General,  Mr. 
Bork,  that  he  also,  and  the  Department  as  a  whole,  is  in  favor  of  this 
legislation? 

Mr.  Lacovara.  Yes,  sir.  I  have  discussed  this  with  Mr.  Bork  spe- 
cifically and  he  said  he  also  supported  the  bill  and  that  the  Depart- 
ment's official  position  continues  to  be  that  it  favors  enactment  of  the 
legislation  as  submitted. 

Mr.  Edwards.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  HuNGATE.  Thank  you,  Mr.  Edwards. 

Mr.  Hogan. 

Mr.  HoGAX'.  Yes. 

Mr.  Lacovara,  I  Avould  like  to  go  back  to  the  point  that  Mr.  Kasten- 
meier  brought  up  about  the  possible  inconvenience  of  the  grand  jurors 
themselves. 

My  recollection  is  that  the  grand  jury  can  consist  of  16  to  23  mem- 
bers. Does  it  in  any  way  breach  its  security  to  know  that  there  are  a 
sufficient  number  so  that  if  there  is  great  inconvenience  to  any  of  the 
individuals  who  might  be  called  upon  to  serve  an  extra  year  that  he 
could  be  excused  ? 

Mr.  Lacovara.  My  opinion  on  that,  Mr.  Hogan,  is  "yes."  I  would 
like  Mr.  Ben-Veniste  to  respond  more  fully  to  the  question  if  I  might. 

Mr.  Bex-Vex"iste.  Sir,  there  are  presentlv  22  grand  jurors  regu- 
larly sitting.  One  grand  juror  is  seriously  ill.  So  that  T  would  think 
that  the  answer  to  your  question  is  "Yes,"  that  with  the  cushion  of  6, 
Ave  could  make  arrangements  if  anyone  has  a  particular  problem  re- 
quiring extended  excuse. 

Mr.  HoGAX\  Can  we  assume  that  the  grand  jurors  will  be  advised  of 
this  option  ? 

Ml'.  Bex'-Vex^iste.  Yes,  sir. 
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Mr.  HoGAN.  Because  I  can  foresee  tremendous  personal  and  career 
difficulties  that  this  extended  service  would  create. 

Mr.  Ben-Veniste.  As  you  understand,  of  course,  the  decision  as  to 
whether  to  excuse  a  grand  juror  from  service  would  be  one  for  the  dis- 
trict judge  to  make. 

Mr.  Lacovara.  Mr.  Hogan,  I  think  I  can  appropriately  point  out  that 
the  idea  of  extending  this  grand  jury  originated  not  with  the  Special 
Prosecutor  but  wath  the  grand  jury  itself.  That  possibility  w\as  raised 
as  the  apparent  consensus  of  the  grand  jurors. 

Mr.  HoGAN.  Well,  I  can  understand  that,  except  that  there  may  be 
one  among  them  who  has  very  special  problems  that  are  not  applicable 
to  all. 

Mr.  Lacovara.  Yes.  We  are  sensitive  to  that  and  I  believe  the  court 
would  certainly  weigh  very  heavily  any  request  by  a  grand  juror  to 
be  excused  and  as  Mr.  Ben- Veniste  stated,  we  do  have  fairly  full  attend- 
ance so  that  there  could  be  several  excusals  and  we  would  still  have  a 
sufficient  quorum  to  act. 

Mr.  Hogan.  Going  back  to  your  conversation  with  Mr.  Dennis,  I  am 
not  sure  I  agree  with  your  interpretation  of  what  section  (b)  does 
because  it  seems  to  me  from  my  reading  of  it  that  after  the  two  6- 
month  extensions  we  then  revert  back  to  the  language  in  the  Organized 
Crime  Act  of  1970,  which  makes  possible  another  6-month  extension, 
so  if  that  is  not  the  intention  I  agree  with  Mr.  Dennis  that  I  think  we 
ought  to  clarify  it. 

Mr.  Lacovara.  I  certainly  have  no  objection  to  any  clarifying  lan- 
guage that  the  subcommittee  or  the  full  House  may  believe  is  desirable. 
My  response  is  based  in  the  language  of  subsection  (b)  which  talks 
of,  and  I  quote  "With  respect  to  any  failure  to  extend  the  term  of  the 
grand  jury  under  this  act,"  and  since  the  act  provides  only  for  two 
applications  for  extensions,  it  would  be  hard,  I  think,  for  me  as  a 
lawyer  arguing  the  contrary  position  to  construct  a 

Mr.  Hogan.  Can  I  interrupt  for  a  second  ?  We  are  talking  about  two 
different  animals.  We  are  talking  in  the  instant  case  before  us  about 
a  general  grand  jury  and  the  way  I  read  this  is  that  this  grand  jury, 
upon  the  occurrence  of  these  events,  ceases  to  be  a  general  grand  jury 
and  becomes  a  special  grand  jury  as  provided  ifor  in  the  Organized 
Crime  Act  of  1970. 

Mr.  Lacovara.  Well,  that  would  not  be  the  intent  of  the  language 
of  the  bill,  and  if  there  seems  to  be  general  difficulty  with  this  language, 
it  might  be  sufficient  to  use  tlie  model  of  section  3331  of  title  18  whicli 
says  "But  in  no  event  shall  a  special  grand  jury  term  exceed  36 
months,"  and  it  might  be  sufficient  to  add  to  subsection  (b)  of  the 
bill,  "but  in  no  event  shall  the  term  of  the  June  5,  1972,  grand  jury 
exceed  30  months." 

Mr.  Hogan.  I  think  that  would  be  advisable  and  without  belaboring 
the  point  any  further,  former  Attorney  General  Richardson's  letter 
of  October  11  seems  to  indicate  that  he  feels  the  same  way. 

Mr.  Chairman,  I  have  no  further  questions. 

Mr.  HuNGATE.  Thank  you,  Mr.  Hogan. 

Let  us  see  if  I  understand  our  consensus  here.  As  I  understand  it, 
you  would  have  no  objection,  in  fact,  it  is  the  intention  of  the  legisla- 
tion, to  add  at  the  end  of  page  2  of  section  (b)  "but  in  no  case  shall 
the  term  of  this  grand  jury  extend  beyond  30  months." 
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Mr.  Lacovara.  Yes,  sir,  30  months.  That  language  would  be  similar 
to  the  last  sentence  of  section  3331(a)  of  title  18  which  provides  "no 
special  grand  jury  term  so  extended  shall  exceed  36  months."  And  this 
language  would  be 

Mr.  HuNGATE.  Would  be  satisfactory,  you  would  think. 

Mr.  Lacovara.  Yes,  sir. 

Mr.  HuNGATE.  Thank  you. 

Mr.  Kuth,  you  stated  in  your  remarks  something  concerning  the 
special  task  force.  What  is  the  number  of  that  force  ? 

Mr.  Ruth.  Mr.  Chairman,  we  have  about  38  attorneys  and  about  a 
like  number  of  other  professional  and  support  personnel,  for  a  total  of 
76  persons. 

Mr.  HuNGATE.  They  are  on  the  payroll  now  ? 

Mr.  Ruth.  Yes,  sir.  We  have  had  not  one  single  resignation. 

Mr.  HuNGATE.  That  payroll  is  and  was,  or  is  it  different  from  the 
Department  of  Justice's  ? 

Mr.  Ruth.  We  are  attached  for  administrative  purposes  only,  we 
were  for  administrative  only,  to  the  Department  of  Justice,  yes,  sir. 

Mr.  HuNGATE.  But  I  would  understand  you  still  are. 

Mr.  Ruth.  We  are  attached  now  for  administrative  and  supervisory 
purposes. 

Mr.  HuNGATE.  That  is  where  the  check  comes  from. 

Mr.  Ruth.  Yes,  sir.  Every  2  weeks.  Our  total  annual  budget,  sir,  is 
$2.8  million. 

Mr.  HuNGATE.  Thank  you. 

You  stated,  Mr.  Lacovara,  that  there  are  two  grand  juries  which  are 
now  working. 

Mr.  Lacovara.  Yes.  The  grand  jury  that  this  bill  relates  to  is  the 
so-called  Watergate  grand  jury  which  was  empaneled  as  an  ordinary 
District  of  Columbia  grand  jury  in  June  1972  and  routinely  had  the 
Watergate  break-in  committed  to  it.  After  the  trial  of  or  pleas  of  the 
seven  original  Watergate  defendants,  the  grand  jury  resumed  its  in- 
vestigation around  March  of  this  year  and  has  been  in  regular  session 
since  then  and  has  had,  I  understand,  about  193  appearances.  In  Au- 
gust of  this  year,  after  our  jurisdiction  was  established,  we  asked  Chief 
Judge  Sirica  to  empanel  a  new  grand  jury  for  our  exclusive  use  in 
investigating  the  other  matters  under  our  jurisdiction — campaign  con- 
tribution violations,  the  ITT  matter,  the  activities  of  the  so-called 
White  House  Plumbers,  and  the  misuse  of  Government  powers. 

Mr.  HuNGATE.  Do  you  call  it  Watergate-related  matters  or  what? 

Mr.  Lacovara.  The  June  5,  1972,  grand  jury  is  considering  only  the 
Watergate  break-in  and  coverup  and  related  matters. 

Mr.  HuNGATE.  That  is  the  Watergate- related  matters  grand  jury. 
Does  the  other  one  have  any  popular  name  ? 

Mr.  Lacovara.  We  just  call  it  the  other  grand  jury.  It  was  empaneled 
on  August  13,  1973,  so  it  has  about  15  months  to  run  and  we  do  not  see 
any  problem  on  that  score. 

Mr.  Huxgate.  Under  the  Organized  Crime  Act,  grand  juries  have 
power  to  get  extensions  without  special  legislation;  is  that  correct? 

Mr.  Lacovara.  Special  grand  juries  do ;  yes. 

Mr.  Hungate.  This  is  not  that  type  of  grand  jury.  Is  that  why  you 
are  not  using  that  act  ? 

Mr.  Lacovara.  That  is  correct. 
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Mr.  HuNGATE.  Has  there  been  prior  legislation  of  this  nature  to  your 
knowledge  ? 

Mr.  Lacovara.  Apart  from  the  Organized  Crime  Control  Act  I  am 
not  aware  of  any  prior  legislative  instances  of  this  type. 

Mr.  HuNGATE.  However,  you  have  no  constitutional  questions  as  to 
the  ability  of  Congress  to  legislate  here  ? 

Mr.  Lacovara.  I  do  not ;  no. 

Mr.  HuxGATE.  On  page  3  of  your  statement  you  say,  "The  Presi- 
dent initially  may  exercise  from  the  recordings  and  documents  mat- 
ters relating  to  national  defense  and  foreign  relations."  The  court 
order  is  so  written ;  is  that  right  ? 

Mr.  Lacovara.  Yes,  sir.  The  opinion  of  the  court  of  appeals  states 
that  that  is  one  of  the  procedures  that  is  to  be  followed. 

Mr.  HuxGATE.  Might  the  Department  of  Justice  appeal?  Would 
they  have  the  right  to  appeal  in  that  case  ? 

Mr.  Lacovara.  As  the  court  of  appeals  has  written  its  opinion,  it 
says  it  would  construe  the  sustaining  of  any  claim  of  privilege  as  the 
suppression  of  the  testimony  of  a  witness  under  section  3731,  the  new 
Criminal  Appeals  Act  as  amended.  That  was  the  position  that  we  had 
argued  to  the  court  of  appeals,  and  apparently  all  of  the  judges 
accepted  that  proposition. 

Mr.  Hungate.  In  discussing  this  in  response  to  one  of  the  earlier 
questions,  you  said  something  about  6  months.  I  think  you  said  Decem- 
ber 5.  Is  it  December  4  or  5  ? 

Mr.  Lacovara.  Well,  December  4  would  be  the  expiration  date. 
December  5  would  be  the  beginning  of  the  extended  term. 

]Mr.  HuxGATE.  Why  is  subsection  3  on  page  2  necessary '? 

Mr.  Lacovara.  We  wanted  to  make  clear  that  the  grand  jury,  as 
extended,  would  continue  to  have  all  of  the  responsibilities,  duties,  and 
powers  of  a  regular  grand  jury  and  would  not  be  limited  simply  to 
receiving  the  evidence  coming  out  of  this  litigation.  That  is,  if  it 
thought  that  it  needed  clarification  and  wanted  to  call  certain  other 
witnesses,  it  would  have  the  power  to  subpena  other  witnesses. 

Mr.  HuxGATE.  Thank  you. 

Mr.  Kastenmeier,  do  you  have  another  question  ? 

Mr.  Kastex'meier.  Mr.  Chairman,  as  I  think,  the  legislation  has 
overwhelming  support,  but  there  has  been  a  question  or  two  raised 
by  Mr.  Dennis  and  Mr.  Hogan.  Yon  indicated  you  might  have  asked 
for  6  months  or  you  might  have  asked  for  12  or  18,  but  you  have 
asked  for  6  and  6,  and  when  I  asked  you  how  come  and  what 
precedents  exist,  you  indicated  statutory  authority,  but  it  was  not  that 
question  really  I  was  addressing  myself  to.  It  is.  rather,  a  question 
as  to  what  precedents  for  this  particular  request  exist  because  if  it  is 
the  first  of  its  kind,  it  may  indeed  ser^^e  as  a  precedent  to  come.  Indeed, 
the  other  grand  jury  itself  might  use  that  model,  6  plus  6.  Or  it  may 
relate  to  an  individual  grand  jury  on  an  ad  hoc  basis.  I  do  not  know. 
But  so  that  we  can  justify  this  particular  term,  with  it  in  mind  that 
it  may  serve  as  a  precedent  in  the  future,  since  there  is  no  precedent 
in  the  past,  what  can  you  counsel  us  ? 
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Mr.  Lacovara.  Well,  my  response,  Mr.  Kastenmeier,  is  that  this 
incident  is,  I  hope,  unique  in  American  history.  The  need  for  the 
expedition  that  we  believe  would  be  served  by  extending  the  t«rm 
of  this  grand  jury  is,  I  believe,  unique  in  American  history.  We  have 
made  an  admittedly  ad  hoc  prediction  of  the  time  that  it  will  take 
for  this  grand  jury  to  continue  and  complete  its  investigation  of  the 
Watergate  matter.  The  Department  of  Justice  has  regularly  in  the 
past  declined  to  seek  legislation  to  extend  the  term  of  particular 
grand  "■'uries,  making  the  basic  policy  judgment  that  it  is  not  in  the 
interests  of  justice  to  come  up  with  individual  statutory  exceptions, 
and  generally  it  is  more  appropriate  to  wrap  the  matter  up  before 
a  single  grand  jury  or  to  present  the  case  to  a  new  grand  jury. 

In  this  situation,  as  the  administration's  support  of  the  legislation 
would  indicate,  we  are  dealing  with  something  that  is  without  prece- 
dent, and  I  hope  we  will  have  no  need  for  duplication  in  the  future. 
The  term  that  we  selected  was  simply  based  on  what  we  believe  are 
the  practical  issues  involved  in  this  particular  investigation. 

Mr.  Kastenmeier.  And  so  it  is  not  meant  to  serve,  in  fact,  as  a 
precedent  for  the  future,  and  you  cite  no  particular  case  precedents 
for  this  request. 

Mr.  Lacovara.  Yes,  sir,  that  is  correct. 

Mr.  Kastenmeier.  Thank  you. 

Mr.  HuNGATE.  Mr.  Dennis,  do  you  have  another  question  ? 

Mr.  Dennis.  There  seems  to  be  no  question  but  that  the  present 
grand  jury  needs  some  additional  time.  That  being  so,  I  am  wonder- 
ing why  it  is  necessary  to  give  any  discretion  to  the  court  as  to  the 
first  6  months.  Why  do  we  not  just  extend  it  6  months  by  statute? 

Mr.  Lacovara.  Well,  we  would  not  have  any  objection  to  that  course 
either.  We  were  trying  in  drafting  this  legislation  to  use  an  existing 
pattern  that  Congress  had  apparently  found  satisfactory  which  was 
to  make  this  a  judicial  determination.  The  grand  jury  is  an  adjunct 
of  the  court,  although  the  Congress,  of  course,  regulates  criminal  pro- 
cedure, and  there  is  in  my  judgment,  as  I  mentioned  to  the  chairman, 
no  constitutional  doubt  in  my  mind  with  congressional  action  in  the 
field.  But  our  submission  was  that  just  as  in  the  1970  act,  this  should 
be  a  matter  that  Congress  should  authorize  the  court  to  deal  with. 

Mr.  Dennis.  If  we  did  take  the  approach  which  I  just  suggested, 
of  course,  we  could,  after  the  first  6-month  extension  by  statute,  give 
the  court  authority  to  extend  for  another  6  months  or  for  two  addi- 
tional 6-month  periods  if  we  wished.  What  would  your  reaction  be 
to  that? 

Mr.  Lacovara.  Those  are  alternative  proposals  and  variations  that 
are  acceptable  to  us  because  they  would  serve  the  basic  needs  that  we 
have  addressed.  And  we  defer  to  the  Congress  on  how  best  to  handle 
that,  Mr.  Dennis. 

Mr.  Dennis.  Thank  you. 

Mr.  HuNGATE.  Thank  you,  Mr.  Dennis. 

Do  any  other  members  have  further  questions?  I  have  just  a  few, 
Mr.  Lacovara. 

As  I  understand  it,  we  discussed  subsection  3  on  page  2.  That 
provision  does  not  exist  in  the  Organized  Crime  Act.  I  do  not  think 
it  would  hurt  us  here  but  Avould  it  create  a  question  as  to  the  power 
of  the  grand  juries  under  the  Organized  Crime  Act  ? 


17 

Mr.  Lacovara.  I  would  not  think  it  would  be  read  to  imply  that 
oro;anized  crime  grand  juries  have  lesser  powers. 

Mr.  HuNGATE.  That  is  certainly  not  the  intention  of  the  drafters. 

Mr.  Lacovara.  Certainly  not  the  intention.  In  fact,  one  of  the  rea- 
sons that  we  did  not  in  this  legislation  try  to  transform  this  grand 
jury  into  a  special  grand  jury,  is  that  special  grand  juries  have  more 
powers  than  regular  grand  juries.  The  basic  purpose  of  the  special 
grand  jury  legislation  was  to  provide  for  extensive  reports  on  public 
corruption,  organized  crime  activity,  and  certain  judicial  proceedings 
relating  to  presentments  made  by  special  grand  juries  short  of  actual 
indictments. 

Mr.  HuNOATE.  The  Chair  expresses  appreciation  to  the  members  for 
their  attendance  and  preciseness  of  their  questions.  We  will  try  to 
finish  this  shortly  and  consider  going  into  markup  session  after  a 
recess. 

What  demands  are  made  on  the  grand  juries?  Can  you  give  me  a 
sample?  What  does  the  grand  jury  do  during  the  week,  Mr.  Ben- 
Veniste  ? 

Mr.  Ben-Vexiste.  That  would  depend,  of  course,  on  a  number  of 
circumstances.  Obviously,  at  this  point  of  the  investigation  we  are 
aw^aiting  primarily  the  results  of  the  subpenaed  materials. 

Mr.  HuxGATE.  Pardon  me.  Could  you  give  me  a  sample  for  the  first 
week  you  worked  with  the  grand  jury  ? 

Mr.  Bex-Veniste.  ITnderstandinc;  that  I  came  on  board  the  first 
week  in  July  of  this  year,  I  would  say  at  that  time  the  grand  jury 
was  sitting  3  days  a  week. 

Mr.  Hux'^GATE.  What  were  those  days  ? 

Mr.  Bex-Vexiste.  Tuesday,  Wednesdav,  and  Thursday,  primarily. 
We  would  sit  some  days  only  in  the  mornings  and  some  days  morning 
and  afternoon  sessions,  depending  on  our  witness  schedule.  I  would 
say  that  those  days  in  that  period  of  time  required  a  more  full  sched- 
ule than  they  do  now. 

At  this  point  we  are  awaiting  primarily  a  review  of  the  material 
which  has  been  subpenaed. 

Mr.  IIuxgate.  I  appreciate  that.  At  what  hour  do  you  go  to  work 
in  themornine? 

Mr.  Bex-Vexiste.  10  o'clock. 

Mr.  HuxGATE.  When  do  you  recess  for  lunch  ? 

Mr.  Bex-Vexiste.  Recess  at  1,  reconvene  about  2,  and  normally  sit 
through  to  4 :30  or  5  if  it  is  a  full  day. 

Mr.  HuxGATE.  Thank  you  very  much. 

I  would  like  to  refer  to  a  letter  sent  to  the  Acting  Attorney  Gen- 
eral— you  have  copies  of  it — on  October  23,  from  the  chairman  of 
this  committee,  Mr.  Rodino : 

It  is  my  understanding  that  subsequent  to  the  dismissal  of  the  Special  Prosecu- 
tor, Archibald  Cox.  steps  have  been  taken  to  assure  that  none  of  the  files  in  the 
oflBce  of  the  Special  Prosecutor  will  be  removed  from  their  present  location. 

So  that  the  Committee  can  properly  exercise  its  oversight  responsibilities,  I 
would  very  much  appreciate  it  if  you  would  inform  me  as  soon  as  possible  as  to 
the  security  measures  now  in  effect. 

I  am  inquiring,  because  1  understand  the  chairman  has  not  had  a 
reply  to  that  matter.  I  do  not  know  who  to  blame,  the  Post  Office  or 
the  Justice  Department.  Can  you  check  on  that  and  respond  ? 
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Mr.  Lacovara.  I  can  respond  in  an  indirect  way.  We  have  obtained 
from  Chief  Judge  Sirica  a  protective  order  which  is  designed,  I  be- 
lieve, to  achieve  the  same  objective  that  Chairman  Rodino  was  seeking 
to  achieve.  The  protective  order  from  the  court  establishes  that  all  of 
our — virtually  all  of  our  files  are  to  be  considered  in  the  custody  of 
the  court  and  prevents  their  removal  from  our  offices  by  any  person 
other  than  a  staff  attorney  of  our  office  or  Assistant  Attorney  General 
Petersen. 

Mr.  HuNGATE.  Thank  you.  I  think  what  I  am  trying  to  say  rather 
awkwardly  is  that  the  committee  chairman  would  want  to  be  advised 
directly.  When  he  writes  a  letter,  he  should  be  answered  directly.  You 
appreciate  that. 

Mr.  Lacovara.  Yes,  sir. 

Mr.  HuNGATE.  We  are  essentially  a  group  and  would  like  to  know 
directly  what  is  going  on. 

Mr.  Lacovara.  I  will  bring  the  matter  to  the  attention  of  Mr.  Bork 
and  ask  him  to  respond. 

Mr.  HuNGATE.  Unless  there  are  further  questions 

Mr.  Dennis.  Mr.  Chairman 

Mr.  HuNGATE.  Yes. 

Mr.  Dennis.  I  might  ask  one  question  just  in  a  general  way.  Do 
I  take  it  correctly  from  the  testimony  of  you  gentlemen  that  you  are 
of  the  opinion  that  the  grand  jury  is  a  viable,  useful,  and  necessary 
part  of  our  system  of  administration  of  criminal  justice? 

Mr.  Lacovara.  I  have  not  seen  anything  that  can  substitute  for  it, 
sir. 

Mr.  Dennis.  Do  you  other  gentlemen  agree  with  that  ? 

Mr.  Ben-Veniste.  Unqualifiedly,  sir. 

Mr.  Ruth.  I  agree  with  the  way  you  stated  it,  Mr.  Dennis,  par- 
ticularly for  investigative  purposes. 

Mr.  HuNGATE.  That  is  the  safest  thing  to  do. 

Mr.  Dennis.  I  thank  you  gentlemen  and  I  am  glad  to  have  that  on 
the  record  because  we  have  had  some  rather  strong  assaults  on  the 
whole  grand  jury  system  in  the  last  few  months  by  various  distin- 
guished citizens  including  some  who  appear  here.  I  was  interested 
in  the  gentlemen's  point  of  view. 

Mr.  HoGAN.  Mr.  Chairman,  could  I  add  a  caveat  to  that  ?  I  am  sure 
you  also  have  some  suggestions,  however,  for  future  hearings  as  to  how 
the  grand  jury  system  could  be  improved. 

Mr.  Lacovara.  I  think  those  of  us  who  have  had  some  contact  with 
grand  juries  might  suggest  some  improvements. 

Mr.  HoGAN.  Thank  you. 

Mr.  Hungate.  Thank  you,  and  I  thank  each  of  you  gentlemen,  Mr. 
Lacovara,  Mr.  Ben-Veniste,  and  Mr.  Ruth,  for  your  contribution.  It 
has  been  most  helpful. 
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Mr.  Lacovara.  Thank  you,  sir. 

Mr.  HuNGATE.  That  concludes  the  testimony. 

The  committee  is  in  receipt  of  a  letter  from  Chesterfield  Smith,  presi- 
dent of  the  American  Bar  Association,  which  without  objection,  will  be 
read  into  the  record  at  this  point : 

Dear  Chairman  Rodino  :  At  a  special  meeting  of  the  American  Bar  Association's 
Board  of  Governors  on  October  27,  the  Board  adopted  the  following  resolution 
pertaining  to  the  extension  of  the  life  of  the  grand  jury  in  the  so-called  "Water- 
gate affair" : 

RESOLVED,  that  the  Association  recommends  to  the  Congress  of  the  United 
States  that  it  promptly  extend  the  life  of  the  existing  grand  jury  in  the  District 
of  Columbia,  which  has  considered  a  portion  of  this  matter,  for  a  period  of  6 
months. 

The  Association  adopted  additional  resolutions  relating  to  the  special  prosecu- 
tor which  would  be  conveyed  to  you  at  the  time  of  hearings  later  in  the  week. 

Unless  there  are  further  witnesses,  that  will  conclude  the  hearings 
at  this  time.  The  committee  will  stand  in  recess  until  11 :30. 

[Whereupon,  at  11:10  a.m.,  the  subcommittee  went  into  executive 
session.] 

Note:  H.R.  10937  was  favorably  reported  by  the  Subcommittee  on  Criminal 
Justice  on  October  29,  1973,  with  amendments.  It  was  ordered  reported  by  the 
full  Committee  on  the  Judiciary  with  the  same  amendments  on  October  30, 
1973.  On  November  1,  1973,  the  bill  was  reported  to  the  Committee  of  the 
Whole  House  on  the  State  of  the  Union.  The  bill  was  passed  by  the  House  of 
Representatives  with  the  same  amendments,  378-1,  on  November  6,  1973.  A  copy 
of  the  bill  and  the  report  follow : 
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on  the  State  of  the  Union,  and  ordered  to  be  printed 

[StriUe  out  all  after  the  enacting  clause  and  insert  the  part  iirinted  in  italic] 


A  BILL 

To  extend  the  life  of  the  June  5,  1972,  grand  jury  of  the  United 
States  District  Court  for  the  District  of  Cohimhia. 

1  Be  it  enacted  hu  the  Senate  and  House  of  Eepresenta- 

2  tioes  of  the  United  States  of  America  in  Congress  assembled, 

3  Thftfe  -(*}-  notwithstanding  any  jw^evisi^*  el  rw-le  ^-(^  of  ihe 

4  E^deral  Eulea  of  Criminal  Procedure,  o¥  ftfty  other  k-W7  rulor 

5  e¥  regulation — 

6  -(4f  ^e  ¥Hite4  Stages  Di^wf4  CotH4  Iw  ihe  D«^4«t4 

7  of  C'Olumhia  \»  awthoriwHl  to  e^e«4  {he  term  ef  {he 

8  grand  j/Hfy-  of  ll+al  court  wliicli  was  iiHf^a«ek'4  on  June  i^ 

9  1972j  k)¥  an  a44ilitwal  jn^^ied  «f  st^  n+onthN^  if  ihe  coni4 
KJ  det-ernnnes  fhrt+  {he  httsiness  of  tlwt-  +^+HH+d  j+Hy  h«H  ho^ 
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1  heea  complotod  a*  tlw  expiration  el  4ke  te^fti  otliorwisc 


TTtrtTti     UtJTlTpil:  ITTTT    Wt    TTtTT 

^  provide  CI  "By  iiLw  i 

3  -(3^  tfee  ^tfek€4  Sttitoij  ©isHHet  Court  fef  ike  ©isti=k4 

4  el  Columbia  k  autlioriaett  lurAei--  te  t'xton4  tlie  ievm  el 

5  tl«rt  grund  jwy  let'  ftftelkei=  ftd4i^ftal  period  el  sis 
G  iiiontlisj  U  ^  eourt  det'eniiittei-t  tli-at  t4+e  buninesfj  el  t^iftt; 
7  grftftd  j^tfy  kt^j  aet  beeft  completed  at  tbe  €r4  el  the  tefm 

9  -f§j-  during-  tt«y  period  el  exteni-iion  under  llws  Aefe^ 

IQ  ike  grand  j«ry  shall  ha^e  the  powers  aiid  dttties  el  ft 

^rrtTTtX  TtTrTr  'dill  111"    ITTCT   rViTllIlli     l"j  HIT 

12  "f^f  -WW*  fewpeet  te  any  hwfere  te  extend  the  tei4«  el 

13  t4ie  grand  jury  under  iki^  Aeiy  the  gfa«4  j«iy  shall  be  ee«- 

14  sidered  a  sp'ceial  grand  ju^yf  ftftd  t4te  laihire  te  extend  shall 

15  he  considered  a  failure  te  exk«4  under  section  3331  (b)   el 

16  li^  4^  el  ^e  United  States  Ceder 

17  That   (a)  notwitlistandinf)  rule  0(g)   of  the  Federal  Bides 

18  of  Crimhial  Procedure,  or  any  other  law,  rule,  or  regulation, 

19  the  term  of  the  grand  jury  of  the  United.  States  District  Court 

20  for  the  District  of  Columbia  which  ivas  impaneled  on  June 

21  5,  1972,  is  extended  to  June  4,  1.974.  Jf  the  United  States 

22  District  Court  for  the  District  of  Columbia  determines  that 

23  the  business  of  the  grand  jury  ivill  not  be  completed  by  thai 

24  date,  that  court  is  authorized  to  e.vtend  its  term  for  an  addi- 

25  tional  six  montJis. ' 
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3 

1  (b)  If  the  United  States  District  Court  for  the  Distinct 

2  of  Columbia  fails  to  extend  the  term  of  the  grand  jury  be- 

3  yond  the  statutory  extension  period  ending  June  4,  1974, 

4  the  Chief  Judge  of  the  United  States  Court  of  Appeals  for 

5  the  District  of  Columbia  Circuit  may  extend  its  term  for  an 

6  additiomd  six  months  on  application  by  the  grand  jury  upon 

7  the  affirmative  vote  of  a  majority  of  its  members  that  it  has 

8  not  completed  its  business.  Upon  the  making  of  such  an  ap- 

9  plication  by  the  grand,  jury,  its  term  shall  continue  until  the 

10  Chief  Judge  of  the  United  States  Court  of  Appeals  for  the 

11  District  of  Columbia  Circuit  enters  an  appropriate  order. 

12  In  no  event  shall  the  term  of  the  grand  jury  extend  beyond 

13  December  4, 1974. 
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November  1.  1973. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


^Ir.  Hi'XGATE,  from  the  Committee  on  the  Judiciai-y. 
submitted  the  following 

REPORT 

[To  accompany  H.R.  1W)3T] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
( H.R.  10937)  to  extend  the  life  of  the  June  5,  1972  grand  jury  of  the 
U.S.  District  Court  for  the  District  of  Columbia.  Having  considered 
the  same,  report  favorably  thereon  with  amendment  and  recommend 
that  the  bill  do  pass. 

The  amendment  is  as  follows :  Strike  out  all  after  the  enacting  clause 
and  insert  the  following : 

That  (a)  notwithstanding  Rule  6(g)  of  the  Federal  Rules  of  Criminal  I'roce- 
dure,  or  anj-  other  law.  rule  or  regulation,  the  term  of  the  grand  jury  of  the 
United  States  District  Court  for  the  District  of  Columbia  which  was  impaneled 
on  .Tune  o,  1972.  is  extended  to  June  4,  1974.  If  the  United  States  District  Court 
for  the  District  of  Columbia  determines  that  the  business  of  the  grand  jury  will 
not  be  C(jmpleted  by  that  date,  that  Court  is  authorized  to  extend  its  term  for  an 
additional  six  months  ; 

( 1)  I  if  the  United  States  District  Court  for  the  District  of  Columbia  fails  to 
exiend  the  term  of  the  grand  jury  beyond  the  .statutory  extension  period  endinj:^ 
•Tune  4.  1974,  the  Chief  Judge  of  the  United  States  Court  of  Appeals  tor  the 
District  of  Columbia  Circuit  may  extend  its  term  for  an  additional  .six  months 
on  ;ipplication  by  the  grand  jury  upon  the  affirmative  vote  of  a  majority  of  its 
iiieiiil.'cr.-  that  it  has  not  completed  its  business.  Upon  the  making  of  sut-h  an 
application  by  the  grand  jury,  its  term  shall  continue  until  the  Chief  Judge 
(<r  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
enters  an  appropriate  order.  In  no  event  .^hall  the  term  of  the  grand  jury  ex- 
tend beyond  December  4.  1974. 

PURPOSE  OF  TlIK  Bir.E 

The  purpose  of  this  bill,  as  amended,  is  to  extend  the  term  of  tlie 
June  .").  1972  grand  jury  of  the  U.S.  District  C^ourt  for  the  District  of 
Columbia. 

GEXERAL  IXF(  tRM.VTK  iX 

On  October  16.  1973.  H.R.  10937  was  introduced  at  the  request  of 
the  Attorney  General.  The  bill  Avas  to  extend  the  life  of  the  Jime  5. 
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1972  grand  jury  of  the  District  Court  for  the  District  of  Cohimbia. 
This  grand  jury,  the  so-called  "Watergate  grand  jury",  is  hearing  evi- 
dence concerning  the  breakin  at  the  Democratic  National  Committee 
Headquarters  on  June  17,  1972,  and  related  matters.  The  term  of  this 
grand  jury  will  expire  on  December  4,  1973.  pursuant  to  Rule  6(g)  of 
the  Rules  of  Criminal  Pi-ocedui'e  for  the  U.S.  district  courts  which 
provides  that :  "A  grand  jury  shall  serve  until  discharged  by  the  court 
but  no  grand  jury  may  serve  more  than  18  months." 

BILL    AS    INTRODUCED 

H.R.  10987.  as  introduced,  would  have  given  the  U.S.  District  Court 
for  the  District  of  Columbia  the  authority  to  extend  the  term  of  the 
Watergate  grand  jury  for  two  6-month  periods  upon  determining  that 
the  grand  jury  had  not  completed  its  business.  If  the  District  Court 
failed  to  extend  the  grand  jury's  tei'm  either  at  the  end  of  the  regular 
term  or  at  the  end  of  an  extension,  H.R.  10937  as  introduced  provided 
that  the  failure  to  extend  Avould  be  considered  a  failure  to  extend  under 
section  3331(b)  of  title  18.  United  States  Code.  Section  3331(b) 
provides  that  in  the  event  of  a  failure  to  extend  the  term  of  a  special 
grand  jury,  the  grand  jury  itself  may  apply  for  an  extension  to  the 
Chief  Judge  of  the  U.S.  Court  of  Appeals  of  that  Circuit.  H.R. 
10937,  as  introduced,  further  provided  that  "during  any  period  of 
extension  under  this  act  the  grand  jury  shall  have  the  powers  and  the 
duties  of  the  grand  jury  during  its  regular  term." 

BILL    AS    REPORTED 

H.R.  10937  as  reported  provides  for  two  6-month  extensions  of  the 
tei-m  of  the  grand  jury.  However,  the  bill  as  reported  mandates  the 
fii-st  extension  raiher  than  making  it  discretionary.  There  was  uncon- 
tradicted testimony  from  Justice  Department  prosecutors  responsible 
for  conducting  the  investigations  of  the  Watergate  and  other  related 
matters  that  the  business  of  the  grand  jury  will  not  be  completed  by 
December  4,  1973.  Therefore,  the  committee  concluded  that  the  neces- 
sity for  the  extension  is  so  clear  and  compelling  that  there  is  no  need 
to  make  the  initial  extension  discretionary. 

H.R.  10937  as  reported  gives  the  U.S.  District  Court  for  the  Dis- 
trict of  Columbia  the  authority  to  extend  the  term  of  the  grand  jury 
for  an  additional  6  months  if  the  court  determines  that  the  business  of 
the  grand  jury  will  not  be  completed  at  the  end  of  the  legislatively 
authorized  extension.  The  bill  as  reported  specifies  that  in  no  e\ent 
will  the  term  of  the  grand  jury  continue  beyond  December  4,  1974. 
The  Justice  Department  representatives  were  confident  that  the  grand 
jury  could  conclude  its  work  by  that  date. 

H.R.  10937  as  repoited  establishes  an  alternative  procedure  for  ex- 
tending the  teiin  of  the  gi'and  jury  that  is  the  same  as  the  procedure 
established  by  the  bill  as  introduced.  However,  instead  of  referring  to 
section  3331(b)  of  title  18,  United  States  Code,  the  bill  as  reported 
spells  out  the  alteinative  procedure  that  is  available.  This  change  con- 
i'oiins  the  provision  to  the  previous  change  that  legislatively  mandates 
tlie  first  extension  and  clarifies  its  application. 
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The  committee  deleted  from  II.R.  10y;>7  as  reported  the  provision 
that,  "During  any  period  of  extension  under  this  act,  tlie  grand  jury 
shall  have  the  powers  and  duties  of  a  grand  jury  during  its  regular 
term."  This  language  was  stricken  because  the  connnittee  ^concluded 
that  it  is  unnecessary.  None  of  the  powers  and  duties  of  the  grand 
jury  is  aft'ected  by  this  bill;  rather,  the  bill  is  directed  at  only  the 
length  of  the  grand  jury's  term. 

ESTIMATE    OF    COST 

l-*uisuant  to  the  re(|uirements  of  clause  7  of  Rule  XIII  of  the  Rules 
of  the  House  of  Representatives,  the  committee  estimates  that  the  ex- 
ecution of  the  provisions  of  this  bill  will  not  result  in  an  increased 
Federal  cost  and  will  likely  result  in  a  Federal  saving.  If  the  term 
of  the  June  5,  1972  grand  jury  is  not  extended,  the  district  court  will 
have  to  empanel  a  new  grand  jury.  That  grand  jury  will  have  to  re- 
ceive testimony  already  received  by  the  June  5,  1972  grand  jury. 

COM.MITTEE    I{EC(  >^IMEXl)Ari<  >X 

The  committee,  after  careful  and  detailed  consideration  of  all  the 
facts  and  circumstances  involved  in  this  legislation,  is  of  the  opinion 
that  this  bill  should  be  enacted  and  accordingly  recommends  that  H.R. 
10937,  as  amended,  do  pass. 

EXECUTIVE    COMMUXICATK  )X 

An  executive  communication  was  submitted  to  Congress  and  reads 
as  follows: 

Office  of  the  Attorney  General, 
Washington,  D.C.,  October  11, 1973. 
The  Speaker, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Speaker  :  On  behalf  of  the  Special  Prosecutor,  I  am  en- 
closing for  your  consideration  and  appropriate  reference  a  legislative 
])roposal  to  authorize  the  U.S.  District  Court  for  the  District  of 
Columbia  to  extend  the  life  of  the  Watergate  grand  jury  beyond 
December  4, 1973,  when  it  will  otherwise  expire. 

The  grand  jury  hearing  the  Watergate  case  is  a  regular  grand  jury 
empaneled  June  5,  1972.  Under  F.  R.  Crim.  P.  Rule  6(g)  it  cannot 
continue  more  than  18  months  without  a  statutory  extension. 

The  legislative  proposal  provides  that  if,  at  the  expii-ation  of  the 
present  term  of  the  aforementioned  grand  jury,  the  district  court 
determines  that  the  business  of  the  grand  jury  has  not  been  completed, 
the  court  may  extend  its  term  for  an  additional  period  of  6  months. 
Provision  is  also  made  for  a  further  extension  for  a  second  6-month 
period  after  a  determination  that  its  business  has  not  yet  been  com- 
pleted. During  any  period  of  extension  of  its  term,  the  grand  jury 
shall  have  all  the  powers  of  a  grand  jury  during  its  regular  term. 

The  legislative  proposal  further  provides  that  if  the  term  of  the 
grand  jury  is  not  extended  under  this  act,  the  grand  jury  shall  be 
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considered  a  special  grand  jury,  and  the  failure  to  extend  shall  be 
considered  a  failure  to  extend  under  section  3331(b)  of  title  18  of  the 
Ignited  States  Code. 

The  need  for  extension  of  the  life  of  this  grand  jury  arises  from  the 
inescapable  expenditure  of  several  months  in  litigating  whether  the 
President  is  obliged  to  furnish  recordings,  memoranda  and  other 
papers  believed  to  contain  evidence  highly  material  to  key  issues.  At 
the  present  time  the  constitutional  issue  is  before  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  Although  its  decision  is 
expected  shortly,  the  case  seems  surely  destined  for  the  Supreme  Court. 
A  Supreme  Court  decision  cannot  reasonably  be  expected  before  mid- 
Xovember.  In  the  event  of  a  ruling  in  favor  of  the  Special  Prosecutor, 
both  legal  and  technical  problems  may  consume  further  time  before 
the  evidence  is  actually  available,  resulting  in  insuificient  time  for  the 
grand  jury  to  receive'  the  evidence,  pursue  any  resulting  leads,  and 
determine  what  indictments  are  warranted  before  December  4. 

Tlie  present  law  does  not  permit  judicial  extension  of  the  life  of  a 
general  grand  jury.  I  recognize  that  statutory  extensions  have  usually 
been  discouraged,  but  the  present  case  seems  sufficiently  extraordinary 
to  require  an  exception,  not  only  because  of  the  unusual  constitutional 
litigation  which  could  not  have  been  commenced  earlier,  but  also  be- 
cause of  the  character  of  the  crimes,  the  potential  defendants,  and  the 
(juestions  of  public  confidence  that  they  raise.  Furthermoi'e.  analogous 
extensions  for  three  6-month  periods  are  permitted  under  the  Orga- 
nized (^rime  Control  Act  of  1970,  18  U.S.C.  3331-3334,  when  a  special 
grand  jury  has  been  empaneled  and  the  usual  18-month  period  proves 
insufficient  for  it  to  complete  its  investigation. 

Counsel  to  the  President  has  asked  me  to  emphasize  that  submission 
of  this  legislative  proposal  is  not  to  be  construed  as  an  endorsement 
of  the  position  of  the  Special  Prosecutor  in  the  aforementioned  court 
action. 

I  urge  prompt  consideration  and  enactment  of  this  legislation. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no 
objection  to  the  submission  of  this  proposal  from  the  standpoint  of 
the  Administration's  program. 
Sincerely, 

Elliot  Richardsox, 

Attorney  General. 
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SPECIAL  PROSECUTOR  LEGISLATION 


WEDNESDAY,   OCTOBER  31,   1973 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice 
or  the  Committee  on  the  Judiciary, 

Washington^  B.C. 
The  subcommittee  met,  pursuant  to  call,  at  10 :15  a.m.,  in  Room  2141, 
Rayburn  House  Oftice  Building,  Hon.  William  L.  Hungate  [chairman 
of  the  subcommittee]  presiding. 

Present:  Representatives  Hungate,  Kastenmeier,  Edwards,  Mann, 
Holtzman,  Smith,  Dennis,  Mayne,  and  Hogan. 

Also  present :  Herbert  E.  Hoffman,  counsel ;  Thomas  W.  Hutchison, 
assistant  counsel ;  Roger  A.  Pauley,  associate  counsel ;  and  Stephen 
P.  Lynch,  researcli  assistant. 
Mr.  Hungate.  The  subcommittee  will  be  in  order. 
The  Chair  will  first  announce  that  we  have  had  referred  to  us  House 
Resolution  634  by  Mr.  McCloskey  of  California,  with  a  proposal  that 
some  time  this  afternoon  we  consider  that. 
[H.J.  Res.  784  and  related  bills  follow :  ] 

(27) 
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I3i)  CONGRESS 

1st  Session 


H.  J.  RES.  784 


IN  THE  HOUSE  OF  REPKESENTATIVES 

October  23,1973 

Mr.  Cul\t:r  (for  himself.  Ms.  Abzug,  Mr.  Addabbo.  Mr.  Axdersox  of  California, 
Mr.  Ashley,  Mr.  Aspix,  Mr.  Badillo,  Mr.  Behgland,  Mr.  Bingham,  Mr. 
Blatnik,  Mr.  Boland,  Mr.  Browx  of  California,  Mr.  Brademas,  Mr. 
Breckinridge,  Mr.  Burton,  Mr.  Carney  of  Ohio,  Mrs.  Chisholm,  Mr. 
Clay,  Mr.  Conyers,  Mr.  Cotter,  Mr.  Danielson,  Mr.  Dellums.  Mr.  Eck- 
HARDT,  Ml'.  Edwards  of  California,  and  Mr.  Evans  of  Colorado)  introduced 
the  following  joint  resolution:  which  was  referred  to  the  Committee  on  the 
Judiciary 


JOINT  RESOLUTION 

To  provide  for  the  appointment  of  a  Special  Prosecutor,   and 
for  other  puq)oses. 

1  Besolved  by  the  Senate  and  House  of  Representatives 

2  of  the   United   States  of  America  in   Congress  assembled, 

3  Section   1.   This  Act  may  be  cited  as  the   "Special 

4  Prosecution  Conservancy  Act  of  1973". 

5  Sec.  2.  The  Chief  Judge  of  the  United  States  District 

6  Court  for  the  District  of  Columbia  is  vested  with  supervisory 

7  jurisdiction  to  issue  and  enforce  all  orders  necessary  and 

8  appropriate  to  insure  the  integrity  and  inviolability  of  all 

^    files,  notes,  correspondence,  memoranda,  documents,  physical 
I 
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1  evidence,   and  other  records   and  work  product  compiled, 

2  obtained,  or  otherwise  produced  and  maintained  by  the  Office 

3  of  Special  Prosecutor  from  the  date  of  assumption  of  that 

4  office  on  May  24,  1973,  until  the  appointment  of  a  successor 

5  Special  Prosecutor  pursuant  to  section  3  of  this  Act. 

6  Sec.  3.  The  Chief  Judge  of  the  United  States  District 

7  Court  for  the  District  of  Columbia  is  vested  with  authority 

8  to  appoint  a  Special  Prosecutor  for  the  purposes  and  with 

9  the  powers  set  forth  in  this  Act,  and  to  replace  said  officer 

10  only  for  extraordinary  improprieties  in  the  exercise  of  his 

11  responsibilities  as  an  officer  of  the  court. 

12  Sec.  4.  The  Chief  Judge  of  the  United  States  District 

13  Court  for  the  District  of  Columbia,  after  making  an  appoint- 

14  ment  or  reappointment  pursuant  to  section  3  of  this  Act, 

15  shall  be  expected  to  excuse  himself  from  presiding  over  or 

16  otherwise  participating  in  any  prosecution  or  t)ther  judicial 

17  proceeding  arising  out  of  the  exercise  of  responsibilities  by 

18  a  Special  Prosecutor  appointed  by  him. 

19  Sec.  5.  The  Special  Prosecutor  appointed  pursuant  to 

20  this  Act  may,  without  regard  to  the  laws  relating  to  the 

21  competitive  service,  appoint  or  reappoint  such  permanent 

22  or  temporary  staff  at  such  salaries    (not  to  exceed  the  rate 

23  of  $36,000  per  annum)    as  may  be  necessary  to  assist  in 

24  the  exercise  of  his  responsibilities,  and  may  for  that  same 

25  purpose  make  use  of  necessary  support  services  and  facilities 

26  at  Government  expense.  The  United  States  Department  of 
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1  Justice  is  cauthorized  and  dii'ected  to  pay  the  salaries  and 

2  expenses  of  the  Office  of  Special  Prosecutor  hereunder,  in- 

3  eluding  any  that  may  have  accrued  and  remain  unpaid  since 

4  October  20,  1973,  all  from  its  general  funds  including  con- 

5  tingency  funds.  Notwithstanding  any  other  provision  of  law, 

6  any  impounding  or  withholding  or  other  impediment  to  the 

7  provision  of  such  funds  shall  be  unlawful. 

8  Sec.   6.  Anything  in  the  laws   of  the   United  States 

9  regarding  the  authority  and  responsibilities  of  the  Attomej' 

10  General  or  of  the  several  United  States  attorneys  to  the 

11  contrary  notwithstanding,  the  Special  Prosecutor  shall  have 

12  exclusive  authority  and  responsibility  on  behalf  of  the  United 

13  States  of  America  to  conduct  all  grand  jury  presentments  and 

14  all  other  criminal  proceedings,  including  without  limitation 

15  the  initiation  and  conduct  of  prosecutions,  the  framing  and 

16  signing  of  indictments  and  the  filing  of  informations,  and  all 

17  pretrial  and  posttrial  motions,  orders,  trials,  appeals,  peti- 

18  tions,  and  other  processes   (whether  initiated  before  or  after 

19  his  assumption  of  duties)    in  all  Federal  courts  including 

20  the  Supreme  Court  of  the  United  States,  arising  out  of  any 

21  or  all  of  the  following  acts  or  transactions : 

22  (1)   all   offenses  arising  out   of   the   unauthorized 

23  entry  into  Democratic  National  Committee  Headquarters 

24  at  the  Watergate; 

25  (2)  all  offenses  arising  out  of  the  1972  Presidential 
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1  election  for  which  the  Special  Prosecutor  deems  it  neces- 

2  sary  and  appropriate  to  assume  responsibility ; 

3  (3)   allegations  of  criminal  offenses  involving  the 

4  President,  members  of  the  White  House  staff,  or  other 

5  Presidential  appointees; 

6  (4)    other  matters  previously  being  conducted  by 

7  the  Special  Prosecutor  who  assumed  office  on  May  24, 

8  1973,  whether  on  his  own  motion  or  on  delegation  from 

9  the  Attorney  General;  and 

10  (5)    such  new  matters,  bearing  a  proximate  relation 

11  to  the  foregoing,  as  the  Chief  Judge  of  the  United  States 

12  District  Court  for  the  District  of  Columbia  may  deem 

13  appropriate  for  assignment  to  the  Special  Prosecutor, 

14  and  which  the  Special  Prosecutor  consents  to  accept. 

15  Sec.  7.  The  Special  Prosecutor  shall  have  full  access 

16  to  and  use  of  the  material  described  in  section  2  of  this 

17  Act,  and  shall  have  power  throughout  the  territory  of  the 

18  United  States  to  compel  the  production  of  testunonial  and 

19  documentary  or  physical  evidence  relating  to  any  or  all  of 

20  the  subject  matter  described  in  section  6  of  this  Act.  In 

21  particular,  and  without  limiting  the  generaUty  of  the  fore- 

22  going,  the  Special  Prosecutor  shall  have  full  power  to — 

23  (1)   determine  whether  and  how  far  to  contest  the 

24  assertion    of    executive    privilege    or    any    other    testi- 

25  monial  or  evidentiary  privilege ; 
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1  (2)  determine  whether  or  not  apphcation  should  be 

2  made  to  any  Federal  court  for  a  grant  of  total  or  partial 

3  immunity  to  any  witness,  consistently  with  applicable 

4  statutory  standards,   or  for  other  warrants,   subpenas, 

5  or  other  court  orders  including  an  order  of  contempt  of 

6  court; 

7  (3)    issue  instructions   to   the   Federal  Bureau  of 

8  Investigation  and  other  domestic  investigative  agencies 

9  for  the   collection   and   delivery  solely   to   the   Special 

10  Prosecutor  of  infomiation  and  evidence  bearing  on  mat- 

11  ters  within  the  jurisdiction  of  the  Special  Prosecutor, 

12  and  for  safeguarding  the  integrity  and  inviolability  of 

13  all  files,  notes,  correspondence,  memoranda,  documents, 

14  physical  evidence,  and  other  records  and  work  product 

15  compiled,   obtained,   or  otherwise  produced  and  main- 

16  tained  by  the  Office  of  Special  Prosecutor:  and 

17  (4)   decide  whetlier  or  not  to  prosecute  any  person 

18  and  how  to  conduct  and  argue  any  appeals  or  petitions 

19  arising  out  of  his  prosecutorial  activities. 

20  Sec.  8.  All  offices,   departments,  and  agencies  of  the 

21  Federal  Government  shall  cooperate  fully  with  all  lawful 

22  requests   by   the    Special    Prosecutor   for   information   and 

23  assistance.   In  particular,   the  Department   of  Justice  shall 

24  assign  to  the  temporary  supervision  and  control  of  the  Special 

25  Prosecutor  such  personnel  as  he  may  reasonably  require. 
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1  Sp:c.  9.  The  Special  Prosecutor  shall  have  the  authority 

2  and  responsibility  to  deal  with  and  appear  before  the  congres- 

3  sional  committees  having  jurisdiction  over  any  aspect  of  the 

4  matters  covered  l)y  this  Act,  and  to  pro\ade  such  infonna- 

5  tion,  documents,  and  other  evidence  as  may  be  necessary 

6  and  appropriate  to  enable  any  such  committee  to  exercise  its 

7  authorized  responsibilities. 

8  Sec.    10.    (a)    Notwithstanding  any  provision  of  rule 

9  6(g)    of  the  Federal  Rules  of  Criminal  Procedure,  or  any 

10  other  law,  rule,  or  regulation — 

11  (1)    the  United  States  District  Court  for  the  Dis- 

12  trict  of  Columbia  is  authorized  to  extend  the  tenn  of  the 
1.3  grand  jury  of  that  court  which  was  impaneled  on  June  5, 

14  1972,  for  an  additional  period  of  six  months,  if  the  court 

15  detennines  that  the  business  of  that  grand  jury  has  not 
]G  been  completed  at  the  expiration  of  the  term  otherwise 

17  provided  by  law; 

18  (2)    the  United  States  District  Court  for  the  Dis- 

19  trict  of  Columbia  is  authorized  further  to  extend  the  term 

20  of  that  grand  jury  for  additional  periods  of  six  months, 

21  if  the  court  detennines  that  the  business  of  that  grand 

22  jury  has  not  been  completed  at  the  end  of  any  six-month 

23  term  as  extended  under  this  section,  but  the  term  shall 

24  not  be  extended  more  than  thirty-six  months  imder  para- 
2,1  graphs  ( 1 )  and  ( 2 )  ;  and 
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1  (3)   during  any  period  of  extension  under  this  Act, 

2  the  grand  jury  shall  have  the  powers  and  duties  of  a 

3  grand  jury  during  its  regular  temr. 

4  (b)   With  respect  to  any  failure  to  extend  the  term  of 

5  the  grand  jury  under  this  section,  the  grand  jury  shall  be 

6  considered  a  special  grand  jury,  and  the  failure  to  extend 

7  shall  be  considered  a  failure  to  extend  under  section  3331  (b) 

8  of  title  18  of  the  United  States  Code. 

9  Sec.  11.  The  Special  Prosecutor  may  from  time  to  time 

10  make  public  such  statements  or  reports,  not  inconsistent  with 

11  the  rights  of  any  accused  or  convicted  persons,  as  he  deems 

12  appropriate ;  and  he  shall  upon  completion  of  his  assignment 

13  submit  a  final  report  to  the  chief  judge  of  the  United  States 

14  District  Court  for  the  District  of  Columbia  and  to  the  Speaker 

15  of  the  House  of  Representatives  and  to  the  President  pro 

16  tempore  of  the  Senate. 

17  Sec.   12.  The  Special  Prosecutor  shall   cany  out  his 

18  responsibilities  under  this  Act  until  such   time  as,   in  his 

19  judgment,  he  has  completed  them  or  until  a  date  mutually 

20  agreed  upon  between  the  Chief  Judge  for  the  United  States 

21  District  Court  for  the   District  of  Columbia  and  himself. 

22  Sec.  13.  There  are  authorized  to  be  appropriated  to  the 

23  Office  of  Special  Prosecutor  hereunder  such  sums  as  may  be 

24  necessary  to  carry  out  the  purposes  of  this  Act. 
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1  Sec.  14.  The  invalidity  of  any  portion  of  this  Act  shall 

2  not  afTect  any  other  portions  thereof,  which  shall  remain  in 

3  full  force  and  effect. 

4  Sec.  15.  The  Congress  declares  that  the  faithful  execu- 

5  tion  of  the  provisions  and  purposes  of  this  Act,  and  the 
G  noninterference  therewith,  is  a  matter  of  the  highest  pubhc 
7  trust. 
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.11081 


IN  THE  HOUSE  OF  REPRESENTATIVES 

October  24, 1973 

Sir.  FuQUA  introduced  tlic  followin<j  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  provide  for  the  appointment  of  a  Special  Prosecutor  to  in- 
vestigate and  prosecute  au}^  offense  with  respect  to  the 
election  in  1972  for  the  office  of  President. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
n     That  the  Chief  Judge  of  the  United  States  District  Court 

4  for  the  District  of  Colunihia  shall  appoint  a  Special  Prose- 

5  cutor  of  the  United  States    (hereinafter  in  this  Act  referred 
G     to  as  the  "Special  Prosecutor")  to  investigate  and  prosecute 

7  any  offense  against  the  United  States  arising  out  of  any  cam- 

8  paign  with  respect  to  the  election  in  1972  for  the  office  of 

9  President. 

10  Sec.  2.    (a)    The  Special  J'rosecutor  shall  he  compen- 

1 
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1  sated  at  the  rate  jirovided  for  level  II  of  the  Executive 

2  Schedule  under  section  5313  of  title  5,  United  States  Code. 

3  (b)   The  Special  Prosecutor  may  appoint  and  fix  the 

4  salaries  of  such  staff  as  he  deems  necessary  to  assist  him  in 

5  carrying  out  his  duties  under  this  Act. 

G  Sec.  3.  The  Special  Prosecutor  shall  not  be  subject  to 

7  the  supervision  or  control  of  the  President,  except  that  the 

8  President  may  remove  the  Special  Prosecutor  from  office  for 

9  neg-lect  of  duty  or  malfeasance  in  office,  but  for  no  other 
10  cause. 
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93d  congress 

1st  Sessiox 


H.  R.  11067 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

October  23, 1973 

Mr.  Moss  (for  himself  and  Mr.  Dingell)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  establish  an  Independent  Office  of  Special  Prosecutor,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Independent  Office  of 

4  Special  Prosecutor  Act." 

5  FINDINGS   AND   PUEPOSES 

6  Sec.  2.    (a)    The   Congress   finds   and   declares   that — 

7  (l)   allegations  involving  the  President,  members 

8  of  the  White  House  staff.  Presidential  appointees,  and 

9  other  officers  or  employees  of  the  executive  branch  have 

10  arisen  out  of  the  unauthorized  entry  on  June  17,  1972, 

11  into  the  offices  of  the  Democratic  National  Committee 
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1  maintamed  at  the  Watergate  office  buildings  located  in 

2  the  city  of  Washington,  District  of  Columbia,  and  out 

3  of  other  activities  and  conduct  related  to  the  Presidential 

4  election  of  1972; 

5  (2)   the  maintenance  of  public  trust  in  our  demo- 

6  cratic  institutions  and  processes  requires  the  vigorous 

7  and  faithful  investigation  of  any  and  all  such  allegations 
S  and  the  prosecution  of  offenses  against  the  United  States, 
9  found  to  have  been  committed; 

10  (3)   such  public  trust  has  been  jeopardized  by  the 

11  compelled  dismissal  of  the  Special  Prosecutor  who  had 

12  been  appointed  by  the  Attorney  General  in  furtherance 

13  of  a  commitment  made  to  the  Senate  and  by  the  aboli- 

14  tion  of  the  Office  of  Watergate  Special  Prosecutor  Force 

15  which  had  been  created  by  order  numbered  517-73  of 

16  the  Attorney  General,  June  4,  1973;  and  that, 

17  (4)    the   restoration   of   public   trust  demands   the 

18  establishment  of  an  Independent  Office  of  Special  Pros- 

19  ecutor  to  succeed  to  the  functions,  duties,  and  responsi- 

20  bilities  of  the  Special  Prosecutor  formerly  appointed  by 

21  the  Attorney  General  and  the  Office  of  Watergate  Special 

22  Prosecutor  Force. 

23  (b)   It  is  the  purpose  of  this  Act — 

24  ( 1 )   to  create  an  Independent  Office  of  Special  Pros- 

25  ecutor  within  the  executive  branch  to  exercise  authority 
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1  and  responsibility  to  investigate  and  prosecute  offenses 

2  related  to  the  unautliorized  entry  into  the  Watergate 

3  offices  of  the  Democratic  National  Committee  and  related 

4  to  the  Presidential  election  of  1972   with   the  highest 

5  degree  of  independence  that  is  consistent  with  the  Presi- 

6  dent's  Constitutional  accountability  for  the  faithful  execu- 

7  tion  of  the  laws  of  the  United  States ; 

8  (2)   to  assign  to  the  Independent  Office  of  Special 

9  Prosecutor   exclusive   authority   and   responsibility   for 

10  investigating  and  prosecuting  offenses  against  the  United 

11  States  arising  out  of  unauthorized  entry  into  the  Water- 

12  gate  offices  of  the  Democratic  National  Committee  and 

13  arising  out  of  other  activities  and  conduct  related  to  the 

14  Presidential  election  of  1972 ;  and  to 

15  (3)   provide  for  the  transfer  to  such  Independent 

16  Office  of  all  files,  memoranda,  records,  or  other  papers 

17  which,  on  October  20,  1973,  had  been  in  the  possession  of 

18  the  Special  Prosecutor  or  the  Office  of  Special  Watergate 

19  Prosecutor  Force. 

20  CEEATION  OF  INDEPENDENT  OFFICE  OF  SPECIAL 

21  PROSECUTOR 

22  Sec.  3.  (a)  There  is  hereby  established  an  Independent 

23  Office  of  Special  Prosecutor  to  be  administered  by  and  act 

24  under  the  direction  of  a  Special  Prosecutor  appointed  by 

25  the  Chief  Judge  of  the  Court  of  Appeals  for  the  District  of 
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1  Columbia  Circuit,  with  the  advise  and  consent  of  the  Senate. 

2  (b)   The  Independent  Office  of  Special  Prosecutor  shall 

3  have  full  and  exclusive  authority  and  responsibility  for  in- 

4  vestigating    and    prosecuting    offenses    against    the    United 

5  States  by  any  person  arising  out  of    (i)    the  unauthorized 

6  entry  on  June  17,  1972,  into  offices  maintained  by  the  Demo- 

7  cratic  National  Committee  at  the  Watergate  Office  Building, 

8  in  the  city  of  Washington,  District  of  Columbia,  and    (ii) 

9  other  conduct  and  activities  related  to  the  Presidential  elec- 

10  tion  of  1972. 

11  (c)  With  respect  to  the  matters  for  v^hich  the  Independ- 

12  ent  Office  of  Special  Prosecutor  is  given  full  and  exclusive 

13  authority  and  responsibility  under  subsection    (b)    or    (c), 

14  the  office  shall  have  full  and  exclusive  specific  authority  for: 

15  (i)  conducting  proceedings  before  grand  juries  and 

16  any  other  investigations  such  office  deems  necessary; 

17  (ii)   reviewing  all  documentary  evidence  available 

18  from  any  source ; 

19  (iii)   determining  whether  or  not  to  contest  the  as- 

20  sertion  of  "executive  privilege"  or  any  other  testimonial 

21  privilege ; 

22  (iv)  determining  whether  or  not  application  should 

23  be  made  to  any  Federal  court  for  a  grant  of  immunity  to 

24  any  witness,   consistent  with   applicable   statutory   re- 
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1  quirements,  or  for  warrants,  subpenas,  or  other  court 

2  orders ; 

3  (v)    deciding  whether  or  not  to  prosecute  any  in- 

4  dividual,  firm,  corporation,  group  of  individuals,  or  other 

5  persons ; 

6  (vi)    initiating  and  conducting  prosecutions,  fram- 

7  ing  indictments,   filing  informations,   and  handling  all 

8  aspects  of  any  cases  within  such  Office's  authority  and 

9  responsibility  as  defined  in  subsection    (b)     (whether 

10  initiated  before  or  after  the  enactment  of  this  Act)  ;  in- 

11  eluding  any  appeals ;  and 

12  (vii)  coordinating  and  directing  the  activities  of  all 

13  Department  of  Justice  personnel,  including  United  States 

14  attorneys ; 

15  except  that,  the  Office  of  Special  Prosecutor  may  agree  to  or 

16  permit  the  conduct  of  proceedings,  investigations,  and  other 

17  functions  relating  to  such  Office's  authority  and  responsibility 

18  to  be  conducted  by  the  Attorney  General  and  Department  of 

19  Justice  personnel  including  United  States  attorneys. 

20  (d)   For  the  purposes  of  this  section,  the  tcnn  "full  and 

21  exclusive"    authority   means   (he   authority   to   act  without 

22  countermand,  impairment,  or  interference  by  the  President, 

23  the  Attorney  General,  or  any  other  officer  or  employee  of 

24  the  executive  In-anch  and  the  authority  to  determine  whether 

25  and  to  what  extent  to  inform  or  consult  with  the  President, 
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1  the  Attorney  General,  or  any  other  officer  or  employee  of 

2  the  executive  l)ranch  ahout  the  conduct  of  the  functions, 

3  duties,  and  responsibilities  assigned  under  this  Act. 

4  (e)  The  Independent  Office  of  Special  Prosecutor  shall, 

5  in  addition  to  his  authority  and  responsibilities  assigned  to 
5  him  under  subsection   (b) ,  have  authority  and  the  responsi- 

7  bility  to    investigate    and    prosecute    offenses    against    the 

8  United  States  arising  out  of  any  other  matter  which  he  con- 

9  sents  to  have  assigned  to  him  l,ty  the  President  or  the  At- 
jO  toniey  Cieneral. 

11  (f)   Notwithstanding  any  other  provision  of  law,  in  the 

12  conduct  of  functions,  duties,  and  responsibilities  under  this 
-[3  Act,  the  Independent  Office  of  Special  Prosecutor  shall  have 

14  authority  to  exercise  all  powers  as  to  the  conduct  of  criminal 

15  prosecutions  within  its  jurisdiction  which  would  otherwise 

16  be  vested  in  and  exercisable  by  the  Attorney  General  and 

17  the  United  States  Attorney  under  the  provisions  of  chapters 

18  31  and  35  of  title  28,  United  States  Code,  and  to  act  as  the 

19  attorney  on  behalf  of  the  United  States  under  the  Federal 

20  Piules  of  Ciiminal  Procedure. 

21  .  STAFFING   AND  RESOURCE   SUPPORT 

22  ►^i'^c.  4.   (a)  Tlie  Independent  Office  of  Special  Prosecu- 

23  tor  is  authorized  to  organize,  select,  and  hire  such  attorneys, 

24  investigators,  and  supporting  personnel,  on  a  full-  or  part- 

25  time  l)asis,  in  such  jiumbers  and  with  such  qualifications  as 
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•1  such  office  may  determine  to  be  reasonably  required,  and 

2  fix  the  compensation  therefor,  without  regard  to  the  provi- 

3  sions  of  title  5,  United  States  Code.  Any  Federal  department 

4  or  agency  is  authorized  to  make  available,  on  a  reimbursable 

5  basis,   personnel   requested   by   the   Independent   Office    of 

6  Special  Prosecutor :  Provided,  That  any  transfer  of  personnel 

7  be  made  with  the  consent  of  the  affected  individual  and  with- 

8  out  prejudicing  his  position  and  rating  in  the  Federal  depart- 

9  ment  or  agency  from  which  such  individual  may  be  trans- 

10  ferred.  « 

11  (b)   The  Independent  Office  of  Special  Prosecutor  shall 

12  have  authority  to  employ  experts  and  consultants,  as  au- 

13  thorized  by  section  3109  of  title  5,  United  States  Code,  for  the 

14  performance  of  functions  under  this  title,  and  individuals  so 

15  employed  may  be  compensated  at  rates  not  to  exceed  the 

16  per  diem  equivalent  of  the  rate  for  GS-18  of  the  General 

17  Schedule  established  by  section  5332  of  title  5,  United  States 

18  Code.  Such  contracts  may  be  renewed  from  time  to  time 

19  without  limitation.  Service  of  an  individual  as  an  expert  or 

20  consultant  under  this  section  shall  not  be  considered  as  em- 

21  ployment  or  the  holding  of  an  office  or  position  bringing  such 

22  individual  within  the  provisions  of  section  3323  (a)    of  title 

23  5,  United  States  Code,  section  872  of  the  Foreign  Service 

24  Act  of  1046,  or  any  other  law  limiting  the  reemployment  of 

25  retired  officers  or  employees. 
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1  TEANSFEE  OF  FILES 

2  Sec.  15.    (a)   There  is  hereby  transferred  to  the  Indc- 

3  pendent  Office  of  Special  Prosecutor  all  files,  records,  mem- 

4  orandums,   or  other  materials  which  had,  on  October  20, 
"  5  1973,  been  in  the  possession  or  control  of  the  Special  Prose- 

6  cutor  appointed  by  the  Attorney  General   of  the   United 

7  States  or  in  the  possession  or  control  of  the  Office  of  Water- 

8  gate  Special  Prosecution  Force  created  by  Order  517-73  of 

9  the  Attorney  General  on  June  4,  1973. 

10  (b)    The  Independent  Office  of  Special  Prosecutor  is 

11  authorized  to  obtain  from  any  Federal  department  or  agency 

12  any  and  all  files,  records,  memorandums,  or  other  materials 

13  as  such  Office  may  deem  necessary  or  appropriate  to  the  con- 
-^^  duct  of  its  duties,  functions,  and  responsibilities  under  this 
1^  Act.  Each  such  department  or  agency  shall  cooperate  with 
-^"  the  Independent  Office  of  Special  Prosecutor  and  furnish 
^^  such  materials  to  it  as,  expeditiously  as  is  practicable. 

1^  EEMOVAL   OF   SPECIAL   PEOSECUTOR 

19  Sec.  6.    (a)   The  chief  judge  of  the  Court  of  Appeals 

20  for  the  District  of  Columbia  Circuit  shall  have  authorit}^  to 

21  remove  the  Special  Prosecutor  for  neglect  of  duty  or  mal- 

22  feasance  in  office,  but  for  no  other  cause.  In  the  case  of  a 
2^  vacancy  in  the  Office  of  the  Special  Prosecutor  by  reason 
2'*  of  removal,  death,  resignation,  or  inability,  the  chief  judge 
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1  of  such  court  may  appoint  a  successor  with  the  advise  and 

2  consent  of  the  Senate. 

3  (h)    If  the  President  determines  that  actions  or  omis- 

4  sions  to  act  by  the  Special  Prosecutor  prevent  or  materially 

5  impair  the  faithful  execution  of  the  laws  of  the  United  States 

6  he  shall  petition  the  chief  judge  of  the  Court  of  appeals  for 

7  the  District  of   Columbia   Circuit  for  the   removal   of   the 

8  Special  Prosecutor  setting  forth,  in  detail,  the  basis  of  his 

9  detennination.  The  chief  judge,  if  he  finds  that  the  Special 

10  Prosecutor  has,  in  fact,  acted  or  failed  to  act  in  a  manner 

11  which  prevents  or  materially  impairs  the  faithful  execution 

12  of  the  laws  of  the  United  States,  shall  cause  the  removal  of 

13  the  Special  Prosecutor  for  neglect  of  duty. 

14  AUTIIOEIZATION    OF   APPROPRIATED    FUNDS 

15  Sec.  7.    (a)    Notwithstanding  any  other  provisions  of 

16  law,   the   Independent   Office   of   Special   Prosecutor   shall 
1^  promptly  submit  direct  requests  to  the  Congress  for  such 

18  funds  as  may  be  necessary  to  carry  out  the  purposes  of  this 

19  Act.  Such  requests,  upon  receipt,  shall  be  given  the  priority 

20  consideration  of  the  Congi'ess. 

21  (b)  Pending  the  appropriation  of  funds  for  the  conduct 

22  of  functions,  duties,  and  responsibilities  under  this  Act,  and 

23  thereafter  the  Administrator  of  General  Services  shall  furnish 

24  to  the  Independent  Office  of  Special  Prosecutor  such  office, 

25  ecjuipment,  supplies,  and  services  as  are  appropriate  to  such 
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1  office  needs  and  are  authorized  to  be  furnished  to  other  agen- 

2  cies  or  instrumentahties  of  the  United  States. 

3  TERMINATION    AND    REPORTING    RESPONSIBILITY 

4  Sec.  8.    (a)    The  Special  Prosecutor  appointed  under 

5  section  3  shall  continue  to  serve  until  the  completion  of  all 

6  investigations  and  prosecutions  for  which  he  has  been  as- 

7  signed  responsibility  and,  upon  such  completion,  shall  submit 

8  a  final  report  to  the  President  and  the  Congress  on  his  activi- 

9  ties,  stating  his  finthngs,  observations,  conclusions,  and  rec- 

10  ommendations. 

11  (b)    Upon  the  submission  of  the  final  report  by  the 

12  Special  Prosecutor,  the  Independent  Office  of  Special  Pros- 

13  ecutor  shall  be  abolished  and  all  files,  memorandums, 
^^  records,  or  other  matter  in  the  possession  of  the  Office  sball 
-'■^  be  transmitted  to  the  Department  of  Justice. 

^^  (c)    The  Special  Prosecutor  may  make  such  interim 

1'  reports  or  statements  as  he  considers  appropriate  relating  to 

1^  the  conduct  of  his  authority  and  responsibihty  under  this  Act. 
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S.  2611 


m  THE  SP]NATE  OF  THE  UNITED  STATES 

October  26, 1973 

Mr.  H.vYir  (for  Mr.  IIaijt)  (loi'  liimsplf,  Mr.  P>rvix,  Mr.  Kexnedt,  Mi-.  RAYir, 
Mr.  IkRniriv,  Mr.  Roiskiit  C.  Byrd,  Mr.  Tuxnky,  Mr.  ALvthias,  Mr. 
Aboikezk,  Mi-.  Biblk,  Mr.  Bidkn,  Mr.  Case,  Mr.  Chiles,  Mr.  Clark,  Mr. 
Fi  LBRiGHT,  Mr.  Gravel,  Mr.  Haskell,  Mr.  Hathaway-,  Mr.  Hatfield,  Mr. 
Humphrey,  Mr.  Ixouye,  Mr.  Jackson,,  Mr.  .Iavits,  Mr.  McGee,  Mr. 
McGov-ern,  Mr.  McIxtyre,  Mr.  Moxdale,  Mr.  Moss,  Mr.  Muskie,  Mr. 
Pastore,  Mr.  Pell,  Mr.  Ribicoff,  Mr.  Schweiker,  Mr.  Stevexson,  Mr. 
Talmadge,  Mr.  Weicker,  Mr.  Williams,  Mr.  Montoya,  Mr.  Proxmire, 
Mr.  Sysiingtox,  Mr.  Caxxox,  Mr.  Maoxusox,  Mr.  Metcalf,  Mr.  Ran- 
dolph, Mr.  Eaoleton,  Mr.  Craxstox,  Mr.  Nelson,  Mr.  Hughes,  Mr. 
Church,  Mr.  Johnston,  Mr.  Packavood,  Mr.  Huddlestox,  and  Mr. 
Hartke)  iiitrodiieed  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 


To  insure  the  enfoiceiiient  of  tlie  criniiiinl  laws  and  tlie  due 
adiniuislration  of  justice;  establish  an  independent  Special 
Prosecutor. 

1  Be  if  enacted  h,'/  the  Sowte  and  House  of  Reprcsenta- 

^  twes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  tliis  Act  may  he  cited  as  the  "Independent  Special 

4  Prosecutor  Act  of  1973". 

•^  Sec.  2.  The  Congress  finds  and  declares  that — 

II 
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1  (a)   Serious  allegations  of  illegal  acts  of  high  officials  of 

2  the  executive  branch  of  Government  cainiot  under  present 

3  extraordinary  circumstances  he  fully  and  properly  investi- 

4  gated  and  prosecuted  b}^  the  executive  branch  itself. 

5  (b)    Public  confidence  in  the  integrity  of  the  Nation's 
()  criminal  justice  system  cannot  be  maintained  if  the  investi- 

7  gation   of  such  allegations   and  prosecution  of  illegal   acts 

8  by  high  officials  of  the  executive  branch  of  Government  are 

9  carried   out  under   the   nuthority  of  the   executive   branch 

10  itself. 

11  (c)    The  estal)lishment  of  a   .S[)ecial   Prosecutor  inde- 
11!  pendent  of  the  executive  1)ranch  of  Government  is  "neces- 

13  sary  and  proper"  under  article  I,  section  8  of  the  Constitu- 

14  tion  of  the  United  States  to  insure  the  enforcement  of  the 

15  criminal  laws  and  the  due  administration  of  justice  through 

16  a  complete  investigation  of  such  allegations  and  a  vigorous 

17  and  uncompromised  prosecution  of  accused  offenders. 

18  (d)   A  Special  Prosecutor  independent  of  the  executive 

19  branch  of  Government  should  properly  be  appointed  by  the 

20  judicial  branch  of  Government,  and  article  II,  section  2  of 

21  the  Constitution  of  the  United  States  provides  authorit}'  for 

22  Congress  to  vest  such  appointment  "in  the  courts  of  law". 

23  (e)  The  estabfishment  of  an  independent  Special  Prose- 

24  cutor  is  an  appropriate  exercise  of  the  power  under  article  I, 

25  section  8  of  the  Constitution  of  the  United  States  to  "exercise 
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1  exclusive  legislation  in  all  cases  whatsoever"  over  the  Dis- 

2  trict  of  Columbia,  in  that  many  such  activities  are  alleged 

3  to  have  occurred  in  the  District. 

4  Sec.  3.   (a)  The  Chief  Judge  of  the  United  States  Dis- 

5  trict  Court  for  the  District  of  Coluinljia   (hereinafter  referred 
a  to  as   the   "Chief  Judge")    is  authorized  and  directed   to 

7  ai)point  a  Special  Prosecutor  who  shall  have  the  duties  and 

8  powers  prescribed  in  this  Act.  The  Chief  Judge  is  further 

9  .'uithorized  and  directed  to  appoint  a  Deputy  Special  Prose- 

10  cutor,  who  shall  assist  the  Special  Prosecutor  m  the  perfonn- 

11  ance  of  his  duties  and  who,  in  the  event  of  the  disability 

12  of  the  Special  Prosecutor  or  vacancy  in  the  office  of  Special 

13  Prosecutor,    shall    temporarily   become   Special   Prosecutor 

14  until   the   Chief  Judge   appoints   a   Special   Prosecutor  in 

15  accordance  with  section  8  hereof. 

16  (b)   The  Special  Prosecutor  is  authoiized  and  directed 

17  and  shall  have  exclusive  jurisdiction,  to  investigate,  as  he 

18  deems  appropriate,  and  prosecute  against  and  in  the  name 

19  of  the  United  States: 

20  (1)   offenses  arising  out  of  the  unauthorized  entiy 

21  into  Democratic  National  Committee  headquarters  at  the 

22  Watergate ; 

23  (2)    other  offenses  arising  out  of  the  1972  Presi- 

24  dential  election ; 

25  (3)  offenses  alleged  to  have  been  comthitted  by  the 
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1  President,  Presidential  appointees,  or  members  of  the 

2  White  House  staff ; 

3  (4)    all  other  matters  heretofore  referred  to   the 

4  former  Special  Prosecutor  pursuant  to  regulations  of  the 

5  Attorney  General    (28  C.F.R.  0.37,  rescinded  October 

6  24,  1973)  ;  and 

7  (5)   oflenses  relating  to  or  arising  out  of  any  such 

8  matters. 

9  Sec.  4.  The  Special  Prosecutor  shall  haA'e  full  power 

10  and  authority  with  respect  to  the  matters  set  forth  in  section 

11  3  of  this  Act: 

12  ( 1 )  ^^o  conduct  proceedings  before  grand  juries  and 

13  other  investigations  he  deems  necessary; 

14  (2)    to  review  all  documentary  evidence  available 

15  from  any  source ; 

16  (3)    to  determine  whether  or  not  to  contest  the 

17  assertion  of  Executive  Privilege  or  any  other  testimonial 

18  privilege ; 

19  (4)   to  receive  appropriate  national  security  clear- 

20  ance  and  review  all  evidence  sought  to  be  withheld  on 

21  grounds  of  national  security  and  if  necessary  contest 

22  in  court,  including  where  appropriate  through  partici- 

23  pation  in  in  camera  proceedings,  any  clahn  of  privilege 

24  or  attempt  to  withhold  evidence  on  grounds  of  national 

25  security; 
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J  (5)  to  make  application  to  any  Federal  court  for  a 

2  grant  of  immunity  to  any  witness,  consistent  with  ap- 

3  plicable  statutory  requirements,  or  for  warrants,  sub- 

4  pcnas,  or  other  court  orders ; 

5  (6)  to  initiate  and  conduct  prosecutions  in  any 
Q  court  of  competent  jurisdiction,  frame  and  sign  indict- 
^  ments,  file  informations,  and  handle  all  aspects  of  any 

8  cases  over  which  he  has  jurisdiction  under  this  Act,  in 

9  the  name  of  the  United  States,  and 

IQ  (7)  notvvqthstanding  any  other  provision  of  law,  to 

11  exercise  all  other  powers  as  to  the  conduct  or  criminal 

12  investigations  and  prosecutions  within  his  jurisdiction 

13  which  would  othei^wise  be  vested  in  the  Attorney  Gen- 

14  eral  and  the  United  States  attorney  under  the  provisions 

15  of  chapters  31  and  35  of  title  28,  United  States  Code, 

16  and  the  provisions  of  section  301.6103  (a) -1  (q)    title 

17  26,  Code  of  Federal  Regulations,  and  act  as  the  attorney 

18  for  the  Government  in  such  investigations  and  prosecu- 

19  tions  under  the  FederaKRules  of  Criminal  Procedure. 

20  Sec.  5.   (a)  All  materials,  tapes,  documents,  files,  work 

21  in  process,  information,  and  all  other  property  of  whatever 

22  kind  and  description  relevant  to  the  duties  enumerated  in 

23  section   3  hereof,   tangible  or  intangible,  collected  by,  de- 

24  veloped  b}',  or  in  the  possession  of  the  former  Special  Prose- 

25  cutor  or  his  staff  established  pursuant  to  regulation  by  the 
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1  Attorney  General    (28  O.F.R.  0.37,  rescinded  October  24, 

2  1973),  shall  be  delivered  into  the  possession  of  the  Special 

3  Prosecutor  appointed  under  this  Act. 

4  (b)    All  investigations,   prosecutions,   cases,   litigation, 

5  and  grand  jury  or  other  proceedings  initiated  by  the  former 

6  Special  Prosecutor  pursuant  to  regulations  of  the  Attorney 

7  General    (28  O.F.R.  0.37,  rescinded  October  24,   1973), 

8  shall  be  continued,  as  the  Special  Prosecutor  deems  appro- 

9  priate,  l)y  him,  and  he  shall  become  successor  counsel  for  the 

10  United  States  in  all  such  proceedings,  notwithstanding  any 

11  substitution  of  counsel  made  after  October  20,  1973. 

12  Sec.   6.  The  Special  Prosecutor  shall  have  power  to 

13  appoint,  fix  the  compensation,  and  assign  the  duties  of  such 

14  employees  as  he  deems  necessary,  including  but  not  limited 

15  to  investigators,  attorneys,  and  part-time  consultants,  with- 

16  out  regard  to  the  provision  of  title  5,  United  States  Code, 

17  governing  appointments  in  the  competitive  civil  service,  and 

18  without  regard  to  chapter  51  and  subchapter  III  of  chapter 

19  53  of  such  title  relating  to  classification  and  General  Sched- 

20  ide  pay  rates,  but  at  rates  not  in  excess  of  the  maximum 

21  rate  for  GS-18  of  the  General  Schedule  under  section  5332 

22  of  such  title.  The  Special  Prosecutor  is  authorized  to  request 

23  any  officer  of  the  Department  of  Justice,  or  any  other  de- 

24  partment  or  agency  of  the  Federal  or  District  of  Columbia 

25  government,  to  provide  on  a  reimbursable  basis  such  assist- 
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j^     ance  as  he  deems  necessary,  and  any  such  oflScer  shall  comply 

2  with  such  request.  Assistance  by  the  Department  of  Justice 

3  shall  include  but  not  be  limited  to,  affording  to  the  Special 

4  Prosecutor  full  access  to  any  records,  files,  or  other  materials 

5  relevant  to  matters  within  his  jurisdiction  and  use  by  the 
(J  Special  Prosecutor  of  the  investigative  and  other  services,  on 
n    a  priority  basis,  of  the  Federal  Bureau  of  Investigation. 

g  Sec.   7.   The  Administrator  of  General  Services  shall 

Q    furnish  the  Special  Prosecutor  with  such  offices,  equipment, 
-.Q    supphes,  and  services  as  are  authorized  to  be  furnished  to 
,  ^     any  other  agency  or  instrumentality  of  the  United  States. 
-|o  'Sec.  8.  Notwithstanding  any  other  provisions  of  law, 

,o  the  Special  Prosecutor  shall  submit  to  the  Congress  directly 
-l .  requests  for  such  funds,  facilities,  and  legislation  as  he  shall 
-J ,.  consider  necessary  to  carry  out  his  responsibilities  under  this 
-jp  Act,  and  such  requests  shall  receive  priority  consideration 
^rj    by  the  Congress. 

^„  Sec.  9.  The  Special  Prosecutor  shall  carry  out  his  duties 

under  this  Act  within  two  years,  except  as  necessary  to  com- 
plete trial  or  appellate  action  on  indictments  then  pending. 
Sec.  10.  The  Chief  Judge  is  empowered  to  dismiss  the 
Special  Prosecutor  or  the  Deputy  Special  Prosecutor  if,  in 
his  discretion,  he  determines  that  the  Special  Prosecutor  or 
the  Deputy  Special  Prosecutor  lias  willfully  violated  the 
.)_    provisions   of   this   Act  or  committed   other  extraordinary 
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1  improprieties,  and  for  no  other  retison.  In  the  case  of  the 

2  disability  of  the  Special  Prosecutor  or  Deputy  Special  Prose- 

3  cutor,  as  determined  by  the  Chief  Judge,  or  the  vacancy  of 

4  either  office,  the  Chief  Judge  shall  be  authorized  to  appoint 

5  a  successor. 

6  Sec.   11.  Tlie  Special  Prosecutor  solely  shall  exercise 

7  the  powers  and  perfonn  the  duties  specified  herein.  Neither 

8  the  Chief  Judge  or  the  President  of  the  United  States,  nor 

9  any  other  officer  of  the  United  States  shall  have  any  author- 

10  ity  to  direct,  countermand,  or  interfere  with  any  action  taken 

11  by  the  Special  Prosecutor  pursuant  to  this  Act.  Neither  the 

12  President  of  the  United  States,  nor  any  other  officer  of  the 

13  United  States,  shall  have  any  authority  to  remove  the  Spe- 

14  cial  Prosecutor  from  oflSce. 

15  Sec.  12.  The  Special  Prosecutor  is  authorized  from  time 

16  to  time  to  make  public  such  statements  or  reports  as  he 
1*7  deems  appropriate  and  is  authorized  and  directed  upon  com- 

18  pletion  of  his  duties  to  submit  a  final  such  statement  or  report 

19  to  the  Congress  and  the  President. 

20  Sec.  13.  There  are  authorized  to  be  appropriated  such 

21  simis  as  may  be  necessaiy  to  carr}^  out  the  provisions  of  this 

22  Act. 
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H.R.  11135 


IN  THE  HOUSE  OF  REPRESENTATIVES 

October  25,1973 

Mr.  Whalen  introduced  the  following  bill ;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  provide  for  the  appointment  of  an  independent  Special  Prose- 
cutor to  prosecute  certain  investigations  into  criminal  activities. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  there  is  hereby  established  an  independent  Office  of 

4  the  Special  Prosecutor   (hereinafter  refeiTed  to  as  the  "Of- 

5  fice")   for  the  purpose  of  investigating  possible  violations  of 

6  Federal  law  occurring  in  connection  with  the  1972  Presiden- 

7  tial  primaries  and  general  election  and  any  campaign,  can- 

8  vass,  or  other  activity  related  to  such  election. 

9  Sec.  2.  The  Office  shall  be  headed  by  a  Special  Prose- 

10  cutor  who  shall  be  appointed  by  the  Chief  Judge  of  the 

11  United  States  District  Court  for  the  District  of  Columbia. 

I 
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1  Sec.  3.  The  Special  Prosecutor  shall  conduct  all  invcsti- 

2  gatiuiis,    prosecutions,    and   civil   actions   on   behalf   of   the 

3  United  States  to  enforce  all  provisions  of  Federal  law  vio- 

4  lated  by  any  person  in   connection  with  the   Presidential 

5  primiaries  and  general  election  of  1972,  and  any  campaign, 

6  canvass,  or  other  activity  related  to  such  election. 

7  Sec.  4.  Notwithstanding  any  other  provision  of  law,  the 

8  Special  Prosecutor  is  vested  with  all  of  the  powers  and  duties 

9  of  the  Attorney  General  of  the  United  States  and  of  the 

10  United  States  attorney  in  any  judicial  district  of  the  United 

11  States  in  which  legal  proceedings  are  or  may  be  brought 

12  pursuant  to  this  Act,  insofar  as  such  powers  and  duties  are 

13  necessary  to  the  performance  of  the  duties  of  the  Special 

14  Prosecutor  under  section  3.  The  powers  granted  under  this 

15  section  include,  but  are  not  limited  to,  the  power  to  convene 

16  and  conduct  proceedings  before  grand  juries   (including  spe- 

17  cial  grand  juries)  of  the  United  States,  the  power  to  subpena 

18  witnesses,  the  power  to  frame  indictments,  and  the  power 

19  to  seek  in  court  grants  of  immunity  from  prosecution  for 

20  witnesses. 

21  Sec.  5.  The  Special  Prosecutor  shall  have  power  to  ap- 

22  point  and  fix  the  compensation  of  such  attorneys  and  investi- 

23  gators  as  he  deems  necessary  without  regard  to  the  provisions 

24  of  title  5,  United  States  Code,  governing  appointments  in  the 

25  competitive  civil  service,  and  without  regard  to  chapter  51 
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1  and  subchapter  III  of  chapter  53  of  such  title  relating  to 

2  classification  and  General  Schedule  pay  rates,  but  at  rates 

3  not  in  excess  of  the  maximum  rate  for  GS-18  of  the  General 

4  Schedule  under  section  5332  of  such  title.  Any  person  so 

5  employed  shall  be  ansv^erable  only  to  the  Special  Prosecutor. 

6  Sec.  6.  The  Attorney  General  shall — 

7  (a)   to  the  maximum   extent   consistent  with   the 

8  performance   of  his   other   duties,    permit   the   Special 

9  Prosecutor  to  utilize  the  personnel,  facilities,  and  other 

10  resources  of  the  Department  of  Justice  in  carrying  out 

11  his  duties  under  this  Act ;  and 

12  (b)    cooperate  with  the  Special  Prosecutor  to  in- 

13  sure  that  he  has  exclusive  control  of  all  activities  relat- 

14  ing  to  any  such  investigation  and  prosecution  resulting 

15  from  such  election. 

16  Sec.  7.  Each  department,  agency,  and  independent  in- 

17  strumentality  of  the  Government  shall  cooperate  with  the 

18  Special  Prosecutor. 

19  Sec.  8.  All  personnel  of  the  Office  shall,  upon  request, 

20  appear  before,  consult  with,  and  cooperate  in  other  respects 

21  with  all  congressional  committees  having  jurisdiction  over 

22  any  aspect  of  the  Office's  activities. 

23  Sec.  9.  The  Office  shall  remain  in  existence  until  such 

24  time  as  the  Special  Prosecutor  certifies  to  the  Chief  Judge 

25  of  the  United  States  District  Court  for  the  District  of  Co- 
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1  liiml)ia   that  all  investigations  and  prosecutions   conducted 

2  pursuant  to  this  Act  have  been  completed.  The  certification 

3  shall  be  accompanied  by  a  full  and  complete  report  of  all 

4  activities  conducted  by  the  Office. 

5  Sec.  10.  There  are  authorized  to  be  appropriated  such 

6  sums  as  may  be  necessary  to  carry  out  the  purposes  of  this 

7  Act.  Such  funds  shall  remain  available,  without  fiscal  year 
B  limitation,  until  expended. 
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[H.R.  11145,  93d  Cong.,  1st  sess.] 

A   BILL  To  provide   for  the   appointment    of   a   special   prosecutor   to   Investigate   and 
prosecute  certain  criminal  activities,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  until  the  appointment  of  a  special  prose- 
cutor pursuant  to  section  2  of  this  Act,  the  Chief  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  (hereinafter  referred  to  in  this  Act  as 
the  "Chief  Judge")  is  hereby  vested  with  supervisory  jurisdiction  to  issue  and 
enforce  all  orders  necessary  and  appropriate  to  insure  the  integrity  and  invio- 
lability of  all  files,  notes,  correspondence,  memoranda,  documents,  physical  evi- 
dence, and  other  records  and  work  product  compiled,  obtained,  or  otherwise  pro- 
duced or  maintained,  by  the  Office  of  Special  Prosecutor  established  by  the  Attor- 
ney General  of  the  United  States  in  May  1973. 

Sec.  2.  Within  30  days  after  the  date  of  the  enactment  of  this  Act,  the  Chief 
Judge  shall  appoint  a  special  prosecutor  for  the  United  States  (hereinafter  re- 
ferred to  in  this  Act  as  "special  prosecutor"),  who  shall  be  compensated  at  the 
rate  provided  for  level  II  of  the  Executive  Schedule  under  section  5313  of  title  5, 
United  States  Code.  The  special  prosecutor  may  be  removed  from  office  only  by 
such  Chief  Judge,  for  extraordinary  improprieties. 

Seo.  3.  It  shall  be  the  duty  of  the  special  prosecutor  to  investigate  and  prose- 
cute any  offense  against  the  United  States  arising  out  of — 

(1)  the  unauthorized  entry  into  the  Democratic  National  Committee  head- 
quarters at  the  Watergate ; 

(2)  any  campaign  activity  with  respect  to  the  election  in  1972  for  the 
office  of  President  of  the  United  States  ;  and 

(3)  any  activity  of  any  member  of  the  White  House  staff,  any  Presidential 
appointee,  or  any  person  acting  on  behalf  of  the  President 

Sec.  4.  ( a )  The  special  prosecutor  may  undertake  any  act  he  deems  necessary 
to  carry  out  his  duties  under  this  Act. 

(b)  Notwithstanding  any  other  provision  of  law,  the  special  prosecutor  shall 
have  primary  authority  to  prosecute  offenses  against  the  United  States  referred 
to  in  section  3  of  this  Act. 

(c)  The  special  prosecutor  appointed  under  section  2  of  this  Act  may,  with- 
out regard  to  the  laws  relating  to  the  competitive  service,  appoint  or  reappoint 
such  permanent  or  temporary  staff  at  such  salaries  (not  to  exceed  the  rate  of 
$36,0(X)  per  annum)  as  may  be  necessary  to  assist  in  the  exercise  of  his  responsi- 
bilities, and  may  for  that  same  purpose  make  use  of  necessary  support  services 
and  facilities  at  Federal  Government  expense. 

Sec.  5.  (a)  The  Attorney  General  of  the  United  States  shall — 

(1)  to  the  maximum  extent  which  is  consistent  with  the  performance 
of  his  other  duties,  permit  the  special  prosecutor  to  utilize  the  personnel, 
facilities,  and  other  resources  of  the  Department  of  Justice  in  carrying  out 
his  duties  under  this  Act ;  and 

(2)  cooperate  with  the  special  prosecutor  to  insure  that  he  has  exclusive 
control  of  all  activities  relating  to  any  investigation  or  prosecution  under- 
taken in  carrying  out  such  duties. 

(b)  Each  department,  agency,  and  independent  instrumentality  of  the  Federal 
Government  shall  cooperate  fully  with  the  special  prosecutor. 

Sec.  6.  Upon  the  first  appointment  under  section  2  of  this  Act,  there  is  trans- 
ferred to  the  special  prosecutor  so  appointed  all  files,  notes,  correspondence, 
memoranda,  documents,  physical  evidence,  and  other  records,  and  work  product 
over  which  the  Chief  Judge  exercised  supervisory  jurisdiction  pursuant  to  the 
first  section  of  this  Act. 

Sec.  7.  The  special  prosecutor  and  any  of  his  staff  shall,  upon  request,  appear 
before,  consult  with,  and  cooperate  in  other  respects  with  either  House  of 
Congress,  or  any  committee  thereof. 

Sec  8.  The  authority  granted  to  the  special  prosecutor,  and  to  the  Chief  Judge, 
under  this  act  shall  remain  effective  until  such  time  as  the  special  prosecutor 
certifies  to  .such  Chief  Judge  and  to  both  Houses  of  Congress  that  all  investiga- 
tions and  prosecutions  conducted  pursuant  to  this  Act  have  been  completed. 
The  certification  shall  be  accompanied  by  a  full  and  complete  report  of  all 
activities  conducted  by  the  .special  prosecutor. 

Sec.  9.  There  are  authorized  to  he  appropriated  such  sums  as  may  be  necessary 
to  carry  out  the  purposes  of  this  Act.  Such  funds  shall  remain  available,  without 
fiscal  year  limitation,  until  expended. 
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Sec.  10.  The  invalidity  of  any  portion  of  this  Act  shall  not  affect  any  other 
l)ortion  thereof,  which  shall  remain  in  full  force  and  effect. 

Mr.  HuxoATE.  Without  objection,  the  Chair  v:ill  enter  a  statement 
for  Chairman  Kodiiio  at  this  poin.t  in  the  record. 

[Statement  of  Hon.  Peter  W.  Rodino,  Jr.,  follows :] 

Statement  of  Hon.  Peter  W.  Rodino,  Jr.,  Chairman,  Committee  on  the 

Judiciary 

This  morning  the  Subcommittee  on  Criminal  Justice  opens  hearing.s  on  a 
matter  of  grave  importance  to  every  citizen  of  this  Republic.  Recent  events 
here  in  "Washington  have  created  a  groundswell  of  Congressional  activity  and 
a  mass  outpouring  of  public  opinion.  The  President's  dismissal  of  Special 
Prosecutor  Archibald  Cox  and  the  subsequent  departure  of  the  two  top  officials 
at  the  L>epartment  of  Justice  have  worsened  an  already  clouded  situation. 

The  basic  strength  of  the  United  States  over  some  197  years  has  been  the 
faith  of  the  citizenry  in  our  system  of  government  "of  the  people,  by  the  people 
and  for  the  people".  Perhaps  more  than  any  other  factor,  justice  has  been  the 
strongest  pillar  upholding  that  faith.  Now,  recent  actions  at  the  highe.st  echelons 
of  tlie  federal  government  have  caused  the  American  people  to  question  the 
quality  of  justice  administered  in  this  country. 

Several  months  ago,  the  President  himself  said,  "I  want  you  to  know  beyond 
the  sliadow  of  a  doubt  that  during  my  term  as  President,  justice  will  be  pursued 
fairly,  fully  and  impartially,  no  matter  who  is  involved."  Latei-  his  nominee  for 
Attorney  General.  Elliot  Richardson,  said,  the  Special  Prosecutor  will  not 
be  removed  from  his  duties  except  for  extraordinary  improprieties  on  his 
part  .  .  ." 

Today  the  office  of  the  Special  Prosecutor  no  longer  exists,  we  have  an  acting 
Attorney  General,  and  the  people  have  grave  doubts  that  the  work  of  the  Special 
Prosecutor  will  lie  pursued  to  a  successful  conclusion.  The  challenge  to  our 
system  of  justice  is  clear,  and  in  resixmse  the  Representatives  of  tlie  people  have 
offered  various  legislative  proposals  to  immediately  insure  that  a  new  Special 
Prosecutor  will  be  named,  a  Prosecutor  who  will  be  free  from  any  political 
influence  and  pressure  so  that  he  will  be  able  to  carry  to  a  successful  conclusion 
the  work  begun  by  Special  Prosecutor  Cox. 

It  is  imperative  tliat  the  Subcommittee  find  a  way  to  restore  public  confidence 
in  our  system  of  justice.  I  know  that  you  will  give  close  and  careful  scrutiny 
to  all  the  pending  legislative  proposals  and  the  Constitutional  questions  tliey  may 
raise.  I  urge  you  to  report  a  bill  that  will  provide  for  a  Special  Prosecutor  who 
will  have  the  maximum  independence  consistent  with  Constitutional  restric- 
tions. Unless  the  Special  Prosecutor  has  enough  independence  to  do  the  job 
free  from  political  interference  and  pressure,  the  faith  of  our  people  to  our 
system  of  justice  will  not  be  restored. 

Mr.  HuNGATE.  This  morning  the  Subcommittee  on  Criminal  Justice 
begins  the  consideration  of  approximately  35  bills  sponsored  by  165 
elected  representatives  of  the  people  to  provide  for  the  appointment  of 
an  independent  Special  Prosecutor  to  investigate  and  take  such 
action  as  may  be  indicated  with  respect  to  Watergate,  the  Presidential 
election  campaign  of  1972,  and  related  matters. 

The  need  for  restoring  public  confidence  in  Government  has  never 
been  greater.  The  urgency  for  action  has  never  been  more  immediate. 
The  very  fact  that  over  one-third  of  the  Members  of  the  House  of 
Representatives  and  over  one-half  of  the  IMembers  of  the  Senate — 
men  and  women  of  both  parties,  coming  from  all  sections  of  the 
country — have  offered  legislation  calling  for  a  person  independent  of 
tbe  executive  branch  demonstrates  the  compelling  need  for  the  Con- 
gress to  promptly  consider  the  alternatives  offered  and  move  forward 
witli  what  appears  to  be  the  most  viable  solution. 

The  subcommittee  has  before  it  a  variety  of  approaches — intro- 
duced since  October  23 — some  bills  provide  for  the  appointment  of  a 
Special  Prosecutor  by  the  chief  judge  of  the  District  Court  of  the  Dis- 
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trict  of  Columbia ;  others  provide  for  appointment  by  the  chief  judge 
of  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit.  Still 
others  provide  for  appointment  by  majority  vote  in  the  Senate  and 
the  House.  One  approach  calls  for  appouitment  by  Chief  Judge  John 
J.  Sirica  of  the  District  Court  for  the  District  of  Columbia.  And 
another  calls  for  the  appointment  by  the  President  with  the  advice  and 
consent  of  the  Senate.  The  bills  vary  not  only  with  respect  to  the 
method  of  appointment  of  a  Special  Prosecutor,  but  with  respect  to 
the  authority  for  removing  him  from  office  and  tlie  grounds  on  which 
he  may  be  removed. 

This  subcommittee  proposes  to  inquire  carefully,  expeditiously,  and 
with  an  open  mind  into  the  questions  raised  by  the  proposals  before  us, 
with  the  goal  of  enacting  legislation  wliich  will  assist  in  bringing 
about  a  restoration  of  the  Nation's  faith  in  the  administration  of 
justice. 

The  Chair  thinks  that  it  might  be  appropriate,  in  light  of  some  of 
the  legal  questions  and  problems  that  may  be  inherent  here  to  refer 
briefly  to  Federalist  Paper  No.  47,  written  by  James  Madison. 

[The  Federalist  Paper,  No.  47,  follows :] 

In  the  "Federalist  Papers,"  number  47,  by  Madison,  it  was  stated : 

One  of  tbe  principal  objections  inculcated  by  tlie  more  respectable  adversaries 
to  the  Constitution  is  its  supposed  violation  of  the  political  maxim  that  the 
legislative,  executive,  and  judiciary  departments  ought  to  be  separate  and 
distinct.  .  .  . 

In  order  to  form  correct  ideas  on  this  important  subject  it  will  be  proper  to 
investigate  the  sense  in  which  the  preservation  of  liberty  requires  that  the 
three  great  departments  of  power  should  be  separate  and  distinct. 

The  oracle  who  is  always  consulted  and  cited  on  this  subject  is  the  celebrated 
Montesquieu.  .  .  .  Let  us  endeavor,  in  the  first  place,  to  ascertain  his  meaning 
on  this  point.  .  .  . 

This  great  political  critic  appears  to  have  viewed  the  Constitution  of  England 
as  the  standard,  or  to  use  his  own  expression,  as  the  mirror  of  political  lib- 
erty *  .  .  . 

On  the  slightest  view  of  the  British  Constitution,  we  must  perceive  that  the 
legislative,  executive,  and  judiciary  departments  are  by  no  means  totally  sepa- 
rate and  distinct  from  each  other.  The  executive  magistrate  forms  an  integral 
part  of  the  legislative  authority.  He  alone  has  the  prerogative  of  making  treaties 
with  foreign  sovereigns  which,  when  made,  have,  under  certain  limitations,  the 
force  of  legislative  acts.  All  the  members  of  the  judiciary  department  are 
appointed  by  him,  can  be  removed  by  him  on  the  address  of  the  two  Houses  of 
Parliament,  and  form,  when  he  pleases  to  consult  them,  one  of  his  constitutional 
councils.  One  branch  of  the  legislative  department  forms  also  a  great  constitu- 
tional council  to  the  executive  chief,  as,  on  another  hand,  it  is  the  sole  depositary 
of  judicial  power  in  cases  of  impeachment,  and  is  invested  with  the  supreme 
appellate  jurisdiction  in  all  other  cases.  The  judges,  again,  are  so  far  connected 
with  the  legislative  department  as  often  to  attend  and  participate  in  its  delibera- 
tions, though  not  admitted  to  a  legislative  vote. 

From  these  facts,  by  which  Montesquieu  was  guided,  it  may  clearly  be  inferred 
that  in  saying  "There  can  be  no  liberty  where  the  legislative  and  executive 
powers  are  united  in  the  same  person,  or  body  of  magistrates,"  or,  "if  the  power 
of  judging  be  not  separated  from  the  legislative  and  executive  powers,"  he  did 
not  mean  that  these  departments  ought  to  have  no  paHial  agency  in,  or  no 
control  over,  the  acts  of  each  other.  His  meaning,  as  his  own  words  import,  and 
stiU  more  conclusively  as  illustrated  by  the  example  in  his  eye,  can  amount  to 
no  more  than  this,  that  where  the  whole  power  of  one  department  is  exercised 
by  the  same  hands  which  possess  the  whole  power  of  another  department,  the 
fundamental  principles  of  a  free  constitution  are  subverted.  .  .  .  The  magistrate 
in  whom  the  whole  executive  power  resides  cannot  of  himself  make  a  law,  though 
he  can  put  a  negative  on  every  law;  nor  administer  justice  in  person,  though 


he  lias  the  appoiutmeut  of  those  who  do  administer  it.  The  judges  can  exercise 
no  executive  prerogative,  though  they  are  shoots  from  the  executive  stock ;  nor 
any  legislative  function,  though  they  may  he  advised  by  the  legislative  councils. 
The  entire  legislature  can  perform  no  judiciary  act,  though  by  the  joint  act  of 
two  of  its  branches  the  judges  may  be  removed  from  their  oflices,  and  thougli 
one  of  its  branches  is  possessed  of  the  judicial  power  in  the  last  resort.  .  .  . 
If  we  look  into  the  constitutions  of  the  several  States  we  find  that,  notwith- 
standing the  emphatical  and,  in  some  instances,  the  unqualified  terms  in  which 
this  axiom  has  been  laid  down,  there  is  not  a  single  instance  in  which  the  several 
departments  of  power  have  been  kept  absolutely  separate  and  distinct. 

Mr.  HuNGATE.  Mr.  Smith? 

jMr.  S:mitii.  Mv.  Cliairman,  I  do  not  liave  any  remarks  at  the  present 
time.  Thank  you. 

]Mr.  HuNGATE.  Any  other  members? 
Mr.  Culver  will  be  our  first  witness. 

TESTIMONY   OF  THE  HONOEABLE  JOHN   C.    CULVER,   A   REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  IOWA 

Mr.  HuNGATE.  You  do  liave  a  prepared  statement  and,  without  ob- 
jection, it  will  be  made  a  part  of  the  record  at  this  point.  You  may 
proceed  as  jou  see  fit. 

Mr.  Culver.  Thank  you,  Mr.  Chairman. 

(The  prepared  statement  of  Hon.  John  C.  Culver  follows:) 

Statement  of  Hon.  John  C.  Cuxveb 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  most  pleased  to 
appear  before  you  today  to  open  your  consideration  of  legislation  to  create  an 
Office  of  Special  Watergate  Prosecutor  independent  of  control  by  the  President. 
The  fact  that  you  have  moved  so  swiftly  to  begin  these  hearings  testifies  to  a 
widely  shared  perception  of  the  urgency  and  importance  of  this  matter. 

Mr.  Chairman,  the  bill  which  I  have  introduced  for  myself  and  109  colleagues 
attempts  to  respond  responsibly  and  deliberately  to  the  widely  felt  public  con- 
viction that  the  public  interest  demands  a  fair  and  untrammeled  disposition  of 
the  Watergate  affair  and  the  related  matters  which  have  arisen  from  it.  It  would 
be  the  clear  preference  of  all  of  us,  I  am  sure,  not  to  legislate  in  tliis  field  but 
rather  to  rely  on  a  unity  of  purpose  among  the  three  branches  of  the  Govern- 
ment. Some  months  ago,  when  Mr.  Cox  was  appointed  and  assurances  conveyed 
to  the  Congress  and  the  public  by  Mr.  Richardson  and  the  President,  it  was  our 
hope  that  the  processes  of  justice  could  supersede  the  need  for  special  enactments 
by  the  Congress.  That  ti'ust  was  not  met  by  the  President,  and  public  confidence 
has  been  sapped.  It  is  only  in  that  melancholy  perspective  that  you  undertake 
these  urgent  hearings  and  that  so  many  members  have  proposed  the  establish- 
ment of  a  truly  independent  prosecutor. 

All  of  us  who  have  approached  the  task  before  us  are  well  aware  that  there 
are  no  absolutely  settled  constitutional  dogmas  or  perfect  precedents  for  the 
situation  before  us.  But  there  has  also  never  been  such  an  aroused  widespread 
expression  of  public  concern  that  justice  be  done  or  so  powerful  and  siwutaneous 
a  public  reafiirmation  of  commitment  to  our  constitutional  system  of  law.  One 
fact  is  certain :  the  objective  we  seek  is  the  highest  degree  constitutional ;  the 
vindication  of  a  system  of  government  which  recognizes  the  rule  of  law  and  the 
need  for  restraints  on  the  arbitrary  exercise  of  power. 

This  bill  addresses  itself  to  that  comi)elling  requirement.  It  is  wholly  con- 
sonant with  all  elemental  constitutional  tests  while  at  the  same  time  recognizing 
that  it  is  responsive  to  an  unprecedented  governmental  crisis. 

In  my  statement  Mr.  Chairman,  I  will  center  attention  on  three  points:  (1) 
the  need  for  a  Special  Prosecutor  independent  of  control  either  directly  or  in- 
directly by  the  President;  (2)  the  Constitutional  and  policy  considerations  in 
favor  of  vesting  the  appointing  authority  for  this  Special  Prosecutor  in  the 
courts;  and  (3)  an  elaboration  of  some  of  the  principal  provisions  of  my  bill, 
H.J.  Res.  784. 
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I.    THE    NEED    FOR    AN    INDEPENDENT    SPECIAL    PROSECUTOR 

Everyone  now  recognizes  that  a  Special  Prosecutor  is  needed  to  carry  forward 
the  investigation  and  prosecutions  commenced  by  Archibald  Cox.  The  President 
is  •)'.;  rtcnid  to  vhis  effect,  and  this  is  not  a  matter  of  contention. 

Wtat  the  Congre.cs  must  addres^s  is  the  need  for  this  Prosecutor  to  be  totally 
independent  and  free  from  control  by  the  President,  which  further  dictates  an 
immunity  from  the  President's  removal  i)ower.  "Without  that  there  are  no 
guarantees  of  independence,  as  the  public  interest  demands.  The  President  of 
the  American  Bar  Association,  Chesterfield  Smith,  put  it  well  in  a  speech  he 
gave  layt  Thursday : 

"Tlie  substitution  by  the  President  of  his  own  prosecutor,  a  man  wholly  de- 
pendent on  the  continued  support  of  an  Acting  Attorney  General  who  was 
wholly  dependent  on  the  continued  support  of  the  President  repi'esents  an  assault 
of  wholly  unpi-ecendented  dimension  on  the  very  heart  of  the  administration  of 
justice  and  a  direct  abortion  of  the  established  proi-esses  of  .iustice". 

This  is  a  very  firm  assessment,  but  a  fair  one.  It  is  the  President  that  has 
created  this  situation,  and  it  is  the  Congress  that  must  remedy  it. 

The  critical  consideration  on  which  our  action  must  rest  is  the  dcmcmstrated 
conflict  of  interest  between  the  President  as  chief  executive  and  the  President 
as  a  potential  defendant  and  close  associate  of  potential  defendants. 

It  is  perfectly  understandable  and  altogether  welcome  that  the  proposal  for 
an  independent  prosecutor  undergo  rigorous  constitutional  scrutiny.  It  is  well 
that  questions  have  been  raised,  in  the  first  instance  by  Mr.  Cox  himself.  But 
I  believe  also  that  close  examination  of  the  issues  posed  greatly  reinforces  the 
conviction  that  the  type  of  bill  which  we  have  proposed  will  withstand  constitu- 
tional objections.  This  is  the  conclusion  which  Mr.  Cox  himself  has  reached  after 
he  had  an  opportunity  to  canvas  and  study  the  full  corpus  of  court  decisions  and 
legal  writings.  Not  only  is  there  a  broad  and  unprecedented  public  interest  in- 
volved. There  is  also  a  solid  constitutional  foundation. 

Doubts  most  frequently  expressed  about  the  necessity  for  a  statutorily  inde- 
pendent prosecutor  rest  on  the  twin  assumptions  that  the  prosecution  function 
is  inherently  executive  and  that  in  turn  prosecutorial  discretion  is  imuuuu^  from 
judicial  control.  Our  bill  was  written  after  the  careful  determination  that  neither 
proposition  withstands  close  examination. 

First,  it  is  true  that  a  prosecutor  must  exercise  discretion  but  it  must  be  his 
own  independent  discretion,  not  one  guided  by  political  concerns  and  certainly 
not  one  controlled  by  or  in  the  interests  of  a  i>otential  defendant.  United  States  v. 
Cox  (5th  Cir.  1965),  the  aptly  titled  case  which  is  frequently  cited  to  support 
prosecutorial  discretion,  mei'ely  serves  to  underscore  this  theme.  The  court  there 
stated  that :  "The  discretionary  power  of  the  attorney  for  the  United  States  in 
determining  whether  a  prosecution  shall  be  commenced  or  maintained  may  well 
depend  upon  matters  of  policy  wholly  apart  from  any  question  of  probable  cause." 
Those  matters  of  policy,  however,  cannot  permissibly  extend  to  protection  of  the 
prosecutor's  own  direct  or  indirect  interests.  The  American  Bar  Association 
Standards  for  Criminal  Justice  provide  unequivocally  that  the  prosecuting  oflScer 
may  have  no  conflict  of  interest,  or  the  appearance  of  a  conflict  of  interest.  And 
the  Supreme  Court  of  Missouri  has  put  the  case  succinctly  by  declaring  that 
prosecutorial  discretion  must  be  exercised  "according  to  the  dictates  of  his  own 
judgment  and  conscience  uncontrolled  by  the  judgment  and  conscience  of  any 
other  person."  By  barring  Presidential  control  over  the  Special  Prosecutor,  we 
in  Congress  would  be  merely  assuring  that  the  prosecutor's  discretion  cannot  be 
controlled  by  or  in  the  interests  of  a  potential  defendant.  It  would  still  remain 
true  that  the  courts  cotild  not  control  the  prosecutor's  discretion  either,  which  Is 
all  that  the  Cox  case  held. 

Prosecution  is  also  not  constitutionally  or  exclusively  an  executive  function. 
No  doubt  it  has  executive  attributes,  but  the  prosecutor  is  an  officer  of  the 
court.  Many  of  our  States  empower  their  courts  to  name  special  prosecutors  when 
a  case  involves  a  number  of  the  Executive  branch,  and  they  do  so  even  when 
the  State  constitution  contain.*^ — as  the  I\S.  Constitution  does  not — an  explicit 
separation-of -powers  guarantee.  The  Supreme  Court  of  your  state,  Missouri,  ^Mr. 
Chairman,  has  held  that  this  is  an  inherent  power  of  the  courts,  and  the  Supreme 
Court  of  my  state.  Iowa,  has  said  that  it  would  be  a  "burlesque  upon  the  law" 
if  crimes  went  unpuuislied  for  lack  of  power  in  the  courts  to  appoint  a  special 
prosecutor.  These  authorities,  and  others  relating  to  the  separation  of  powers. 
are  set  forth  in  the  legal  memorandum  we  have  submitted. 
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T'lider  our  Federal  Constitution,  it  is  the  Congress  that  creates  offices  and 
tliat  defines  their  powers  and  functions.  Tliis  was  held  even  in  MyerR  v.  Tlvited 
States,  (1926),  where  the  President  was  accorded  a  broad  removal  power  that 
has  since  been  sharply  curtailed.  In  his  separate  opinion,  which  concurred  with 
the  ma.iorit.v  on  this  point,  Mr.  Justice  Holmes  said  that  Congress  can  at  any 
time  take  the  appointment  even  of  postmasters  away  from  the  Piesident  and 
•'transfer  the  power  to  other  hands". 

Normall.v  it  is  convenient  to  leave  prosecutions  to  the  control  of  the  Attorney 
General  and  therefore  ultimately  to  that  of  the  President.  But  this  cannot  be 
done  when  the  President  is  himself  a  party  in  interest.  Therefore  it  is  up  to 
Congress  to  create  a  different  metliod  of  appointing  what  the  Cox  case  called 
"the  attorney  for  the  United  States."  He  will  succeed  to  whatever  functions  are 
by  then  being  performed  by  the  President's  appointed  prosecutor. 

II.    THE    APPOINTING   AUTHORITY 

There  are  three  possible  ways  in  which  a  Special  Prosecutor  might  be  ap- 
pointed. The  first.  Presidential  appointment  through  the  Acting  Attorney  General 
as  with  Archibald  Cox,  has  already  been  disposed  of.  Congress  can  entirely 
supersede  any  such  appointment  by  providing,  as  H.J.  Res.  784  would  do,  that 
the  statutorily  appointed  prosecutoj-  sliall  have  exclusive  power  and  responsil)ility 
to  act  as  the  attorney  for  the  United  States  in  Watergate  and  related  matters. 
Thus  an.v  appointment  the  President  may  make  would  constitute  m>  leg;il  obstacle. 

Secondly,  the  Congress  could  by  legislation  authorize  the  President  to  appoint 
a  Special  Prosecutor  by  and  with  the  advice  and  consent  of  the  Senate,  and  could 
give  him  a  fixed  term — say,  of  three  years — during  which  he  could  not  be  removed. 
This  would  be  analogous  to  what  was  done  in  the  Teapot  Dome  investigation. 
And  it  would  probably  be  Constitutional  for  the  Congress  so  to  restrict  the  Presi- 
dent's removal  power,  upon  a  Congressional  finding  of  necessit.v  for  the  independ- 
ence of  the  Special  Prosecutor.  That  is  the  teaching  of  Humphrey's  E.vecutor  v. 
United  States,  (1935)  where  the  Supreme  Court  held  that  the  President  could  not 
dismiss  a  member  of  the  Federal  Trade  Commission. 

P>ut  the  Teapot  Dome  precedent  Mr.  Chaivman,  as  you  are  well  aware,  is  onl.v 
superficially  analogous.  The  President  who  made  that  appointment,  Calvin  Cool- 
idge,  was  not  responsible  for  the  wrongdoings  committed  during  the  tenure  of 
bis  predecessor,  and  so  he  harbored  no  conflict  of  interest.  Furthermore,  the 
Humphrey  case  left  open  for  future  decision  exactly  what  officers  appointed  by 
the  President  are  immune  to  Presidential  removal. 

While  I  think  the  rationale  of  that  case  easily  covers  this  one,  the  President 
is  certain  to  disagree.  He  has  already  claimed  publicly  that  he  has  unlimited 
Constitutional  authority  to  remove  anyone  in  the  Executive  branch.  But  the 
mere  fact  that  we  might  as  a  practical  matter  be  on  shaky  ground  in  assuring 
prosecutorial  independence  by  this  route  should  give  us  pause.  And  there  are 
two  further  polic.v  considerations  that  militate  against  it. 

First,  the  President  himself  has  indicated  in  his  press  conference  last  week 
that  it  is  inappropriate  to  have  "a  suit  filed  by  a  special  prosecutor  within  the 
Executive  Branch  against  the  President  of  the  United  States."  I  think  the 
President  is  right  on  that  point,  and  that  the  answer  is  to  take  the  Special 
Prosecutor  out  of  the  Executive  Branch. 

Second,  Senator  Bayli  for  himself  and  53  other  Senators  last  week  stated 
tliat  Senatorial  participation  in  the  appointment  and/or  removal  process  would 
"have  the  unfortunate  effect  of  injecting  politics  into  an  area  which  must  be 
totiilly  void  of  partisan  consideration."'  I  entirely  agree  with  this  observation, 
particularly  as  my  own  party  controls  the  Congress.  Again,  the  answer  is  to  take 
appointment  functions  away  from  the  Senate. 

That  then  leaves  only  the  approach  that  T  have  advocated  along  with  lOR  co- 
sponsors  to  date  in  the  House,  and  53  Senators  have  together  co-sponsored 
in  the  Senate.  This  is  to  place  the  appointing  authority  in  the  courts.  Tt  is 
clear  in  my  .iudgment  that  Congress  has  that  power  under  Article  IT,  section  2 
and  the  "necessary  and  proper"  clause  of  Article  I  of  the  Constitution.  It  is  also 
clea^'  that  the  removal  authority  goes  with  the  appointing  authority,  so  that  a 
Special  Prosecutor  so  appointed  cannot  constitutionally  be  removed  by  the  Presi- 
dent. These  are  not  matters  of  personal  surmise :  they  are  rooted  in  law.  The 
authorities  that  establish  these  propositions  are  set  forth  in  the  legal  memoran- 
dum we  have  submitted. 
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III.   THE  PBOVISIONS   OF  THE  BILL 

Mr.  Chairman,  what  it  would  do,  and  what  improvements  and  amendments 
might  be  considered  in  it  and  in  comparison  bills.  At  the  outset  I  might  say  that 
I  hope  this  committee  will  establish  close  and  cooperative  liaison  with  its  Senate 
counterpart,  to  the  end  that  we  can  not  only  report  a  bill  out  speedily  but  so 
that  conference  with  the  other  body  will  be  either  unnecessary  or  very  brief.  You 
gentlemen  know  l>etter  than  I  what  other  momentous  responsibilities  lie  before 
you,  and  how  much  undivided  attention  they  will  soon  require.  Time  is  of  the 
essence  to  restore  the  badly  shattered  confidence  of  the  country.  This  is  a  matter 
in  which  the  Congress  as  a  whole,  together  with  the  courts,  must  combine  to 
interpose  their  authority. 

First,  the  principal  Senate  Bill.  S.  2611,  begins  with  findings  of  fact  and  dec- 
larations of  purpose.  I  think  they  are  a  good  idea,  if  we  can  speedily  agree  on 
them,  and  the  Situate  language  provides  a  good  starting  point.  The  findings  and 
declaratioas  should  ei.ipliasize  the  I'resideiifs  conflict  of  interest,  which  is  the 
basic  jusitfication  for  this  action,  and  the  need  for  a  fully  independent  and  non- 
partisan prosecutor.  Some  drafting  suggestions  are  set  forth  in  our  legal  memo- 
randum. 

Second,  both  H.J.  Res.  784  and  the  Senate  bill  vest  the  appointing  authority 
in  the  Chief  Judge  of  the  U.S.  District  Court  for  the  District  of  Columbia.  The 
American  Bar  Association  Board  of  Governors  has  reportedly  proposed  that  the 
authority  be  conferred  on  the  District  Court  as  a  whole,  and  I  believe  this  is 
worth  careful  consideration.  We  should  certainly  avoid  putting  Judge  Sirica  in 
a  position  where  he  might  even  appear  to  be  taking  on  an  adversary  function  or 
a  conflict  of  interest.  Though  a  District  Court  decision  in  1968  suggests  that  this 
would  present  no  Constitutional  difficulty,  we  must  as  well  be  concerned  with 
appearances  in  a  matter  of  these  wide  dimensions.  Nor  is  it  certain  that  there 
would  be  no  Constitutional  difficulty.  There  is  the  practical  concern  that  such 
judges  might  consider  it  necessary  to  excuse  themselves  from  sitting  on  the  case 
after  making  an  appointment.  Judge  Gesell  of  the  District  Court  has  done  just 
that  in  a  closely  similar  case,  described  in  the  legal  memorandnra.  And  by 
statute,  as  you  know.  Congress  has  declared  that  '"Any  justice  or  judge  shall 
disqualify  himself  in  any  case  in  which  he  .  .  .  is  so  related  to  or  connected  with 
any  party  or  his  attorney  as  to  render  it  improper,  in  his  opinion,  for  him  to 
sit  on  the  trial,  api>eal,  or  other  proceeding  therein."  (28  U.S.C.  45.5.)  For  all  of 
these  reasons  I  have  )>een  drawn  to  an  alternate  proposal,  which  would  empower 
Judge  Sirica  to  empanel  a  three- judge  committee  which  in  turn  would  appoint  the 
Special  Prosecutor.  No  member  of  that  committee  could  then  sit  in  judgement  on 
a  case  involving  the  Special  Prosecutor,  but  this  would  leave  it  entirely  open 
to  jTidge  Sirica  to  continue  as  the  sitting  Judge. 

Third,  as  to  the  scope  of  the  Special  Prosecutor's  authority  over  subject 
matter,  lioth  H..T.  Res.  784  and  the  Senate  bill  would  incorporate  Attorney 
General  Richardson's  guidelines  and  both  would  add  whatever  matters  Mr.  Cox 
was  investigating  at  the  time  of  his  discharge.  Tn  addition  both  would  allow 
the  Special  Prosecutor  to  take  on  additional  matters  that,  in  the  words  of  my 
bill,  are  "proximately  related".  Thp  Senate  bill  would  leave  the  judgement  of 
relationship  entirely  to  the  Special  Prosecutor,  whereas  I  would  have  him  seek 
the  agreement  of  the  there-judge  panel.  This  is  preferal)le.  T  believe,  to  assure 
orderly  conduct  in  what  is  after  all  the  displacement  of  regular  Justice  Depart- 
ment jurisdiction.  It  will  also  tend  to  deflect  any  arguments  that  the  Special 
Prosecutor  is  engaged  in  any  fishing  expeditions  or  political  vendettas. 

Fourth,  ns  to  scope  of  procedural  authority,  liofh  my  bill  nnd  the  Senate  bill 
again  incorporate  the  Richardson  guidelines,  and  both  make  explicit  that  the 
Specinl  Prosecutor  can  sign  as  well  as  frame  indir-tments.  The  Senate  bill  adds 
a  useful  provision  that  the  Special  Prosecutor  shall  receive  secnrity  clearance 
to  examine  asserted  national  security  information  in  camera :  I  believe  the  inten- 
tion is  clpar  that  this  would  not  be  a  precondition  to  his  appointment  or  activity. 
My  bill  nlso  makes  it  explicit  that  the  Sitecial  Prosecutor  shall  have  exclusive 
control  over  all  appeals  including  any  to  the  Supreme  Court.  Tt  would  be  intoler- 
able to  have  a  Presidentially  appointed  Solicitor  General  take  over  at  that  stage. 

Fifth,  the  question  of  the  territovjal  roach  of  the  Special  Prosecutor's  jurisdic- 
tion is  treated  similarly  in  both  liills.  Tt  wou'd  be.  as  it  inu.«*t  be,  nationwide.  But 
some  question  has  been  rnised  about  tlio  propriety  of  resting  so  wide-reicbing 
a  jurisdiction  on  the  appointing  authority  of  a  District  of  Columbia  Federnl 
Court.  I  believe  this  should  present  us  no  special  difficulty,  nnd  is;  again  a  matter 
that  can  be  dealt  with  in  the  findings.  There  simply  is  no  appointing  nuthority 
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more  aptly  suited  to  the  purpose,  a  factor  identified  as  particularly  significant  in 
Ex  parte  Siehohl  (1879).  All  or  virtually  all  of  the  Watergate  and  related 
offenses  bear  a  sufficiently  close  connection  with  the  District  of  Columbia  to 
warrant  trial  here.  And  it  would  be  hopelessly  disruptive  to  the  orderly  adminis- 
tration of  justice  to  vest  separate  appointing  authority  in  the  Federal  courts 
for  other  Districts  where  litigation  within  the  scope  of  the  Special  Prosecutor's 
jurisdiction  may  be  brought.  That  should  be  enough  to  justify  our  appointment 
mechanism.  Some  additional  suggestions  on  this  point  appear  in  the  legal  memo- 
randum, but  I  am  not  persuaded  that  anything  further  is  necessary. 

Sixth,  both  my  bill  and  the  Senate  bill  are  concerned  with  criminal  actions.  An 
earlier  bill  submitted  by  Senator  Stevenson  on  the  same  day  as  mine  would 
have  given  the  Special  Prosecutor  authority  in  civil  actions  as  well.  He  has  since 
joined  as  a  co-sponsor  of  S.  2611,  and  I  myself  think  that  a  general  civil  jurisdic- 
tion w'ould  be  too  broad.  Action  to  recover  back  taxes,  for  example,  should  be 
pout  hoc  as  in  the  Agnew  case.  But  a  limited  civil  authority  may  l)e  necessary  for 
ancillary  purpose.s — to  pursue  a  civil  contempt  proceeding,  for  example,  or  to 
defend  a  civil  challenge  to  the  constitutionality  of  the  bill.  We  have  suggested 
some  language  for  this  purpose  in  our  legal  memorandum. 

Mr.  Chairman,  I  hope  that  this  brief  analysis  and  overview  of  H.J.  Res.  784 
has  helped  to  set  in  profile  the  leading  issues  which  face  your  committee  in  its 
deliberations  and  that  the  bill  in  its  main  outlines  suggests  both  a  point  of  de- 
parture as  well  as  some  end  solutions.  I  can  assure  the  committee  that  I  stand 
ready  to  assist  the  committee  in  any  further  w-ay  that  appears  desirable. 

I  am  confident  that  the  approaches  I  and  the  co-sponsors  have  outlined  are 
both  workable  and  durable.  And  I  am  confident,  too,  that  the  Hoiise  and  Congress 
as  a  whole  will  find  a  Avide  consensus  which  will  help  to  renew  public  confidence 
in  the  processes*  of  justice  and  in  the  fabric  of  our  governmental  system.  Pre- 
cisely because  we  are  responding  to  an  unmistakable  and  deeply  felt  public  de- 
termination to  restore  the  full  rule  of  law,  we  have  a  special  responsibility  to  act 
with  all  possible  dispatch  and  with  a  clear  vision  of  the  public  interest. 

Sometimes  thei'e  is  fear  that  Congress  may  merely  respond  to  a  transient 
mood,  or  hysteria,  or  a  passing  burst  of  public  controversy.  But  in  this  instance  we 
are  asked  to  meet  a  much  more  fundamental  and  permanent  constitutional  re- 
sponsibility. The  need  is  clear.  Tlie  record  is  clear.  The  public  concern  is  clear. 
In  that  perspective  our  task  is  no  less  compellingly  clear. 

Mr.  CiTL\'ER.  Mr.  Chairman,  as  I  indicated  in  my  statement,  I  am 
submitting  to  the  committee  an  additional  legal  memorandum  which 
I  ask  to  have  included  in  the  record  of  these  hearings.  It  elaborates 
on  the  principal  contentions  that  I  have  made  in  this  testimony,  and 
suggests  some  perfecting  and  some  harmonizing  amendm.ents  which 
tliis  committee  may  wish  to  consider.  In  its  preparation.  I  have  had 
the  able  counsel  and  assistance  of  Mr.  Eoland  S.  ITomet,  Jr.,  who 
is  a  former  Supreme  Court  law  clerk  to  Mr.  Justice  Frankfurter,  and 
I  certainl}"  express  my  gratitude  to  him  and  commend  the  memorandum 
to  the  Members,  And,  also.  Mr.  Chairman,  I  would  hope  it  might 
be  appropriate  to  have  him  join  me  at  this  time  at  the  counsel  table 
to  respond  to  legal,  technical  questions  that  you  might  have. 

Mr.  HuxGATE.  Without  objection,  he  may  do  so  to  h.elp  the 
committee. 

[The  memorandum  referred  to  follows :] 

October  31, 1973. 

memorandttm  fob  the  hottse  .tudiciary  com^rittee 

Re  :  Independent  Special  Watergate  Prosecutor 

This  memorandum,  prepared  at  the  request  of  Representative  .John  C.  Culver, 
examines  the  Constitutionality  of  measures  introduced  by  him  in  the  House  of 
Representatives  on  October  2?,,  ]97.>  (H..T.  Res.  7<81)  and  by  Senator  Birch 
Bayh  in  the  Senate  on  October  26,  197,3  (S.  2611).  These  bills  would  establish 
by  statute  an  independent  Special  Prosecutor  for  defined  purposes  relating 
to  the  Watergate  and  similar  offenses,  such  Special  Prosecutor  to  be  ap- 
pointed by  the  United  States  District  Court  in  the  District  of  Columbia  and  to  be 
immune  from  control  or  discharge  by  the  President. 
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The  two  bills  are  marked  more  by  similarity  than  by  differences.  Each  ex- 
hibits the  same  purposes  and  essential  mechanisms.  There  are  some  divergencies^ 
liowever,  as  well  as  provisions  that  might  appropriately  be  joined  together. 

Tlie  conclusions  reached,  based  on  review  of  the  materials  discussed  in  this 
memorandum,  are,  first,  that  the  approach  taken  in  the  Culver-Bayh  proposals 
is  unembarrassed  by  any  genuine  or  substantial  Constitutional  difficulty;  sevond, 
that  this  approach  is  Constitutionally  preferable  to  any  other  approach  that 
might  be  taken  to  achieve  the  same  purpose ;  and,  third,  that  there  are  a  few 
amendments  to  H.J.  Res.  784  that  might  serve  to  perfect  and  harmonize  the 
two  proposals. 

The  balance  of  this  memorandum  will  consider  the  question  of  Constitutionality 
under  the  following  heads  of  discussion  : 

I.  Prosecutorial  Discretion  in  the  Face  of  a  Conflict  of  Interest 
II.  The  Separation  of  Powers 

III.  Immunity  of  Presidential  Appointees  from  Removal  by  the  President 
IV.  Immunity  of  Court-Appointed  Officers  from  Extraneous  Control 

V.  Conflict  of  Fiuictions  and  Due  Process  of  Law 
VI.  The  Territorial  Reach  of  the  Special  Prosecutor's  Jurisdiction 

An  appendix  will  contain  some  drafting  suggestions  for  appropriate  amend- 
ments. 
DisGvssion 

I.   PROSECUTORIAL  DISCRETION  IN  THE  FACE  OF  A  CONFLICT  OF  INTEREST 

Despite  the  clear  language  of  Article  II,  Section  2  of  the  Constitution — "the 
Congress  may  by  law  vest  the  appointment  of  such  inferior  Officers,  as  they  think 
proper,  ...  in  the  Courts  of  Law" — it  is  sometimes  argued  that  judicial  appoint- 
ment of  a  Special  Prosecutor  would  impermissibly  intrude  upon  the  discretionary 
power  of  the  Prosecutor.^  The  case  usually  cited  for  this  proposition  is  United 
States  V.  Vox,  342  F.  2d  167  (oih  Cir.  1965),  in  which  tlie  Coui-t  of  Appeals  quite 
properly  refused  to  uphold  a  District  Judge's  order  that  the  attorney  for  the 
United  States  sign  an  indictment  presented  to  him  by  a  grand  jury.  Nothing 
in  the  bills  introduced  by  Representative  Culver  or  by  Senator  Bayh  would  in 
any  way  change  that  i-ule  of  law  ;  indeed,  tlie  pi-osecutor's  freedom  from  judicial 
control  established  by  that  rule  assists  in  overcoming  a  different  objection  that 
might  otherwise  be  raised  to  judicial  appointment  of  the  prosecutor.  (See  I'art  V, 
infra. ) 

The  whole  question  of  prosecutorial  discretion  as  it  bears  on  this  legislation 
has  been  exhaustively  researched  and  analyzed  in  an  article  published  last  Spring 
by  the  American  P>ar  Association's  Section  of  Criminal  I^aw.  Schneider,  Green- 
span &  Anzalone.  The  Special  Prosecutor  in  the  Federal  System:  A  Proposal,  11 
American  Criminal  Law  Review  577-G38  (1973).  It  points  out  and  fully  docu- 
ments that  freedom  from  prosecutorial  control  by  the  courts  is  wholly  compatible 
with  freedom  from  prosecutorial  control  by  or  in  the  interests  of  potential  par- 
ties defendant.  Both  are  essential  to  the  maintenance  of  the  adversary  process  on 
which  our  system  of  justice  is  founded.  As  ABA  President  Chesterfield  Smith  put 
it  in  his  speech  on  October  25, 1973,  this  is  based  upon  ".  .  .  the  almost  universally- 
accepted  proposition  that  only  a  prosecutor,  independent  and  free  from  the  dic- 
tates and  controls  of  those  whom  he  was  to  investigate,  could  satisfactorily 
resolve  in  the  minds  of  the  people  the  illegality  of  matters  which  he  was  to  inves- 
tigate." President  Smith  pointed  to  the  ABA  Standards  for  Criminal  Justice, 
which  provide  that  the  prosecuting  officer  should  have  no  conflict  of  interest,  or 
the  appearance  of  a  conflict  of  interest.  He  concluded :  "Thus,  under  that  stand- 
ard, it  clearly  was  and  is  improper  for  an  investigation  of  the  Executive  Branch 
of  the  government,  of  the  Office  of  the  President,  or  of  the  President  himself  or 
of  his  close  associates,  to  be  conducted  by  a  prosecutor  who  is  under  the  control 


iRofror  Cramton,  the  immetliatp  past  Legal  Counsel  iu  President  Nixon's  Administra- 
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-aiui  direction  of  eitliei*  the  President  himself  or  some  other  person  who  himself  is 
under  the  direction  and  control  of  the  President." 

This  is  so  because  :  "It  has  never  been  suggested  to  my  knowledge  that  the  truth 
of  opposing  contentions  could  be  fairly  and  equitably  ascertained  if  one  of  the 
opposing  parties  before  the  court  could  determine  what  evidence  and  what  con- 
tentions his  oppcment  could  present  to  the  judge  or  jury  for  consideration.'' " 

These  propositions  are  so  fundamental  that  they  may  themselves  l)e  considered 
of  Constitutional  dimension.  The  Supreme  Court  of  Missouri  has  declared  it 
*>ssential  that  a  prosecutor's  discretion  "be  exercised  in  accordance  with  the 
estal>lished  principles  of  law,  .  .  .  [and]  according  to  the  dictates  of  his  own  judg- 
ment and  conscience  and  not  that  of  anv  other  person."  Slate  v.  Wallach,  353  Mo. 
312.  322-23,  1S2  S.W.  2d  313.  818-19  (1944).  And  the  Supreme  Court  of  tb.e  United 
States  has  held  that  it  violates  due  process  of  faw  for  a  judge  to  have  a  pecuniary 
interest  in  the  outcome  of  a  case.  Tiimey  v.  Ohio,  273  U.S.  510  (1927).  The  same 
might  properly  be  held  of  a  prosecutor,  sworn  to  see  that  justice  is  done,  whose 
very  job  tenure  is  dependent  upon  the  outcome  of  his  efforts  as  regards'  his 
adversary. 

Thus  to  bow  to  the  argtmients  of  "prosecutorial  discretion"  when  a  conflict  of 

interest  is  present  might  very  well  be  to  condone  a  violation  of 

interest  is  present  might  very  well  be  to  condone  a  violation  of  due  process  of 
law.  It  may  be  contended  that  an  honorable  man,  when  nnd  if  presented  with 
an  actual  conflict,  would  resign  as  Elliot  Richard.son  and  William  Ruckleshaus 
have  done.  But  that  of  course  would  not  accomplish  the  prosecutorial  purpose. 
And  the  Supreme  Court  in  Tumey  spoke  to  this  point  by  declaring  that  "the 
requirement  of  due  process  of  law  in  judicial  procedure  is  not  satisfled  by  the 
argument  that  men  of  the  highest  honor  and  the  greatest  self-sacrifice  could  carry 
it  on  without  danger  of  injustice."  (273  U.S.,  at  532.)  As  Representative  Culver 
suggested  when  introducing  his  bill,  in  matters  of  public  moment  particularly,  it 
is  important  that  justice  be  not  only  done  but  l)e  seen  to  be  done. 

An  independent  prosecutorial  discretion,  in  other  words,  free  from  both  the 
reality  and  appearance  of  a  conflict  of  interest,  would  answer  fully  to  the  re- 
quirements of  United  States  v.  Cox  within  its  established  legal  setting. 

II.  THE  SEPARATION  OF  POWERS 

The  lOox  case  is  also  sometimes  cited  for  a  broader  proposition,  that  prosecution 
of  offenses  is  somehow  an  inherently  executive  function  whose  placement  in  any 
othei'  branch  would  violate  the  Constitutional  principle  of  separation  of  powers. 
AVhat  the  Court  of  Appeals  said  is  that  the  prosecutor  is  "an  executive  oflScial 
of  the  Government.  ...  It  follows,  as  an  incident  of  the  Constitutional  separa- 
tion of  powers,  that  the  courts  are  not  to  interfere  with  the  free  exercise  of 
the  discretionary  powers  of  the  attorneys  of  the  United  States  in  their  control  over 
criminal  prosecutions."  United  Slates  v.  Cow,  supra,  342  F.  2d  at  171.  But  again, 
the  Culver-Bayh  legislation  would  not  allow  judicial  interference :  instead,  it 
would  create  an  authorization  for  a  special  "attorney  for  the  United  States"  who 
would  remain  fully  insulated  from  such  judicial  interference. 

It  is  not  the  Separation  of  Powers,  but  due  process  of  law  as  embodied  in  our 
adversary  system  of  justice,  that  ensures  freedom  from  judicial  control.  This 
question  was  met  and  disposed  of  in  United  States,  v.  Solomon.  216  F.  Supp.  835 
(  S  D.N.Y.  1963) ,  which  is  the  only  Federal  case  to  have  passed  on  a  Constitutional 
challenge  to  judicial  appointment  of  a  prosecuting  officer.  The  appointment  was 
made  pursuant  to  28  U.S.C.  §546  (1970),  authorizing  the  District  Courts  to  fill 
vacancies  in  the  oflice  of  United  States  attorney,  and  the  court  squarely  held  that 
this  did  not  violate  the  doctrine  of  the  separation  of  powers.  Canvassing  the 
literature  from  Montesqviev  to  Madison,  and  the  federal  practice  since  adoption 
of  the  Constitution,  the  court  determined  that  there  is  nothing  doctiinaire  or 
riirid  about  separated  powers  but  that,  in  Holdsworth's  phrase,  "it  was  the  auton- 
oiii'    in  the  action  and  in  the  development  of  these  divided,  though  not  quite 


-Address  of  Chesterfield  Smith  before  the  National  Lemal  Aid  and  Defender  Association, 
iCoronado  Beach.  Calif.,  pp.  4,  5,  7. 
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separated  powers,  which,  6^  enabling  them  to  check  and  balance  one  another,  was 
the  guarantee  of  liberty."  10  Holdsworth,  History  of  English  Law  721  (1938) 
emphasis  added)  ;  see  also  The  Federalist,  Nos.  47  and  48  (Madison)  (Wright  ed. 
191)1).  The  purpose  of  the  Culver-Bayh  legislation  would  appear  precisely  to  be 
one  of  setting  up  checks  and  balances  against  Presidential  over-reaching. 

Separation  of  powers  has  never  been  considered  a  bar  to  judicial  appointment 
of  what  would  otherwise  be  considered  executive  officers.  This  is  made  evident  by 
the  long-standing  practice  of  the  States.  The  highly  respected  Chief  Judge  of  the 
Supreme  Court  of  New  Jersey,  Arthur  T.  Vanderbuilt,  summarized  the  situation 
as  follows : 

"The  state  legislatures  have  .  .  .  long  cast  many  nonjudicial  duties  on  the 
judiciary.  This  has  traditionally  been  the  practice  in  England  both  at  the 
county  level  and  nationally,  and  it  was  carried  over  to  the  colonies  and  then 
to  the  states  despite  statements  in  the  constitutions  of  many  states  expressly 
setting  up  the  principle  of  the  separation  of  powers.  Dean  Pound  has  cata- 
logued a  wide  variety  of  the  nonjudicial  functions  of  an  eighteenth-century 
judge:  'In  Connecticut,  the  County  Courts  appointed  Collectors  of  Ex- 
cise. ...  In  Pennsylvania,  the  Quarter  Sessions  licensed  rangers  to  take  up 
stray  cattle.  ...  So  it  was  in  Virginia,  where  those  courts  .  .  .  for  example, 
licensed  ferry  keepers.  ...  In  North  Carolina,  the  justices  of  the  peace  .  .  . 
appointed  road  commissioners.  ...  In  Soutli  Carolina,  the  County  and  Pre- 
cinct Courts,  afterwards  superseded  by  the  General  Court,  had  general  ad- 
ministrative powers.  So  had  the  justices  of  the  peace  in  Georgia.' 

"Throughout  the  country  the  situation  has  not  changed.  ...  A  cursory 
examination  of  the  laws  of  a  single  state  [New  Jersey]  discloses  that  its 
judges  are  called  upon  to  appoint  county  park  commissioners,  water  com- 
missioners, morgue  keepers,  commissioners  to  survey  the  boundaries  between 
municipalities,  and  persons  to  examine  maimed,  sick,  or  disabled  animals." 
Vanderbilt,  The  Doctrine  of  the  Separation  of  Powers  and  Its  Present-Day 
Significance  113-114  (1953)    (citations  omitted). 
Nor  is  the  case  any  different  v/hen  it  comes  to  appointment  of  prosecuting 
attorneys.   Quite  the  contrary,   either  by   statute  or  without  it  the  courts  of 
almost  all  States  are  authorized  to  appoint  a  special  prosecutor  whenever  the 
regular  district  attorney  is  incapacitated,  fails  or  refuses  to  perform  his  duty, 
or  is  disqualified  by  conflict  of  interest.  The  cases  are  collected  and  analyzed 
in  the   American   Criminal  Law   Review   article  previously    cited,   pp.   579-82. 
Typical  is  the  Illinois  Statute,  111.  Rev.  Stat..  Ch.  14.  Sec.  6 : 

"Whenever  the  Attorney  General  or  State's  attorney  ...  is  interested  in  any 
cause  or  proceeding,  civil  or  criminal,  which  it  is  or  may  be  his  duty  to  prosecute 
or  defend,  the  court  in  which  the  cause  or  proceeding  is  pending  may  appoint 
some  competent  attorney  to  prosecute  or  defend  said  cause  or  proceeding,  and 
the  attorney  so  appointed  shall  have  the  same  power  and  authority  in  relation  to 
such  cause  or  proceeding  as  the  Attorney  General  or  State's  Attorney  would  have 
had  if  present  and  attending  the  same.  .  .  ." 

It  was  pursuant  to  this  statute  that  attorney  Barnabas  Sears  was  recently  ap- 
pointed to  prosecute  State's  Attorney  Edward  Hanrahan  in  Chicago,  see  People  v. 
Sears,  49  111.  2d  14,  273  N.E.  2d  380  (1971).  The  statute  has  furthermore  been  up- 
held against  a  separation-of-powers  challenge,  Tearney  v.  Harding,  166  N.E.  2d 
526  (111.  Sup.  Ct.  1929)  ;  and  this  notwithstanding  the  explicit  language  of  the 
1870  Illinois  Constitution,  Art.  3  : 

"The  powers  of  the  Government  of  this  State  are  divided  into  three  distinct 
departments — the  Legislative,  Executive,  and  Judicial ;  and  no  person,  or  collec- 
tion of  persons,  being  in  one  of  these  departments,  shall  exercise  any  power  be- 
longing to  either  of  the  others,  except  as  hereinafter  expressly  directed  or  per- 
mitted." 

There  is  of  course  no  such  separation  of  powers  clause  in  the  Federal  Con- 
stitution (through  if  there  were,  Article  II,  Section  2  would  still  provide  the  req- 
uisite express  direction  or  permi.s.si'm) . 

Some  of  the  State  special  prosecutors  have  gained  fame,  notably  Thomas 
E.  Dewey  who  made  impressive  discoveries  of  oflBcial  corruption  in  New  York 
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in  the  1930's.  See,  e.g.,  Wilkes,  A  History  Making  Grand  Jury,  13  The  Panel  1 
(TJ.^o).  Others  have  labored  In  more  routine  fashion,  but  the  very  routineness 
of  their  appointments  is  what  is  noteworthy  here.  Set  out  below  in  footnote 
are  a  representative  sampling  of  decisions  in  three  States  which  by  statute  or 
court  ruling  or  both  provide  for  judicial  appointment  of  special  prosecutors  in 
conflict  of  interest  situations.^  Perhaps  the  aptest  commentiiry  on  all  .such 
jic-tivil  V  wns  provided  by  the  Jlarylaud  Supreme  Court,  which  is  1800  declared : 

•'We  are  not  prepared  to  admit  that  the  power  of  appointment  to  office  is  a 
fuii(  tion  intrinsically  executive,  in  the  sense  in  which  we  understand  the  position 
to  have  been  taken;  namely  that  it  is  inherent  in,  and  necessarily  belongs  to, 
tiie  executive  department.  Under  some  forms  of  government  it  may  be  so 
regarded,  but  the  reason  does  not  apply  to  our  system  of  checks  and  balances 
in  the  distribution  of  powers,  where  the  people  are  the  source  and  fountain  of 
Kovei-nnient,  exerting  their  will  after  the  manner,  and  by  instrumentalities 
providetl  in,  the  Constitution."  Mayor  of  Baltimore  v.  State,  15  Md.  376,  455 
(1860). 

Under  the  Federal  Constitution,  of  course,  it  is  the  Congress  that  creates 
offices  and  that  regulates  their  powers  and  duties.  Congress  need  not  have 
created  a  Department  of  Justice  at  all,  or  made  it  fully  subject  to  the  President's 
control.  Normally  it  is  more  convenient  to  do  so,  but  perceptions  of  convenience 
can  change  as  for  example  when  conflict  of  interest  is  involved.  For  any  such 
case.  Congress  may  at  any  time  take  the  appointment  power  away  from  the 
President  and  "transfer  the  power  to  other  hands."  Myers  v.  United  States, 
272  U.S.  52,  177  (1926)  (separate  opinion  of  Holmes,  J.,  concurring  with  the 
majority  on  this  point,  cf.  272  U.S.,  at  160).  No  case  can  be  found  in  which 
the  contrary  has  been  held. 

The  notion  of  intrinsic  Executive  authority,  insofar  as  it  extends  to  creation 
or  regulation  of  governmental  offices,  is  antithetical  to  the  Constitution.  Arcticle 
II.  Section  2  demonstrates  that  ours  is  a  government  not  of  rigidly  separated 
but  of  blended  powers.  In  Professor  Kenneth  Davis'  well-chosen  phrase,  "we 
have  learned  that  danger  of  tyranny  or  injustice  lurks  in  unchecked  power, 
not  in  blended  i)ower."  * 

III.   IMMUNITY   OF  PRESIDENTIAL  APPOINTEES   FROM    REMOVAL  BY   THE  PRESIDENT 

Suggestions  have  been  heard  that,  instead  of  vesting  the  appointing  authority 
in  the  courts.  Congress  might  better  follow  the  more  habitual  route  of  allowing 
the  President  to  appoint  a  Special  Prosecutor  by  and  with  the  advice  and  consent 
of  the  Senate.  The  independence  of  the  prosecutor,  it  is  contended,  could  be 
assured  by  prohibiting  or  severely  restricting  the  President's  right  to  remove  him 
from  office. 

This  is  of  course  the  route  that  was  followed  by  the  Reconstruction  Congress  in 
the  various  Tenure  of  Office  Acts,  and  it  provoked  the  controversy  that  cul- 
minated in  the  impeachment  (but  not  conviction)  of  President  Andrew  Johnson. 
Many  years  later,  in  Myers  v.  United  States,  272  U.S.  52  (1926),  the  Supreme 
Court  struck  down  the  Tenure  of  Office  Acts  as  unconstitutional.  Of  course  that 
opinion  itself  was  over-broad,  and  it  was  substantially  whittled  down  just  nine 
years  later  in  Humphrey's  Excctitor  v.  United  States.  295  U.S.  602  (1935).  But 
Myers  has  never  been  over-ruled,  and  it  remains  as  at  least  something  of  a  threat 
to  the  independence  of  any  Presidentially  appointed  Special  Prosecutor. 

To  assure  independence,  the  case  would  have  to  conform  very  closely  to  that 
of  Humphrey's  Exeeutor.  There  are  respectable  grounds  for  believing  this  could 
be  done.  Myers  had  involved  a  postmaster,  which  the  Court  described  as  "an 


3  Indiana  :  Ind.  Ann.  Stat..  Sec.  49-251.5-16  (1964),  afterwards  repealed  bnt  held  con- 
stitutional in  Hendricks  v.  f^tate.  245  Ind.  4H.  196  N.E.  2d  66  (1964)  :  see  also  Williams  v. 
State,  18S  Ind.  283.  .S01^02.  123  N.E.  2d  209,  215  (1919).  Iowa:  White  v.  Polk  County, 
17  loAa  413,  414  (1864).  Missouri:  State  v.  Jones,  306  Mo.  437,  445,  268  S.W.  83,  85 
(1924). 

♦  Davis.  Administrative  Law,  Sec.  1.09,  at  30  (1972). 
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executive  officer  restricted  to  tlie  performance  of  executive  functions.  He  is 
charged  with  no  duty  at  all  related  to  either  the  legislative  or  judicial  power." 
(295  U.S.,  at  627.)  Humphrey' s  Executor  by  contrast  involved  a  member  of  the 
Federal  Trade  Commission,  an  agency  with  quasi-judicial  as  well  as  quasi-legis- 
lative responsibilities  and  one  whose  independence  the  Congress  had  been  at 
pains  to  establish.  "The  commission  is  to  be  nonpartisan :  and  it  must,  from  the 
very  nature  of  its  duties,  act  with  entire  impartiality.  It  is  charged  with  enforce- 
ment of  no  policy  except  the  policy  of  the  law."  (At  624.)  The  Court  accordingly 
rejected  the  Pi-esident's  claim  of  power  to  remove  a  Commissioner  before  the 
end  of  his  statutory  seven-year  tenn.  And  it  suggested  that  the  test  for  remov- 
ability in  such  cases  should  turn  on  whether  the  officer  in  question  is  but  a 
policy  alter  ego  for  the  President :  whether  "their  acts  are  his  acts"  and  the 
President's  will  therefox-e  controls.  (At  631,  citing  Marl)ury  v.  Madison,  1  Cranch 
137.) 

There  is  much  in  the  Humphrey'n  Executor  opinion  that  is  readily  adaptable  to 
a  Congressionally  created  ofiice  of  Special  I'rosecutor.  Certainly  the  intent  could 
be  'iiade  clenr  that  the  Special  Prosecutor  was  not  to  be  the  President's  alter  eyo. 
that  he  was  to  enjoy  independence,  and  that  he  should  cari-y  cmt  his  judii  >ally 
related  responsibilities  with  entire  impartiality  and  pursuant  to  no  policy  but 
that  of  the  law.  Yet  all  that  Huinplirey's  Executor  actually  decided,  as  tlu'  Court 
made  jilain,  is  that  a  postmaster  c:in  he  firpd  whereas  an  FTC  Conimigpioner  can 
not ;  other  cases  between  these  two,  the  Court  said,  would  have  to  be  decided  as 
they  arose.  And  the  language  of  the  opinion  is  no  sure  guide  to  how  they  may  be 
decided.  Supreme  Court  Justice  Stanley  Reed  was  fond  of  recalling  how  his  staff 
assured  him  that,  based  on  the  expansive  opinion  in  Myers,  he  could  not  possibly 
lose  the  first  case  he  argued  as  Solicitor  General.  Yet  he  lost  the  Humphrey's 
Executor  argument  nine  votes  to  nothing. 

We  conclude  that,  even  with  the  advice  and  consent  of  the  Senate  a  Presiden- 
tially  appointed  Special  Prosecutor  is  less  certain  of  achieving  secure  and  inde- 
peiid-^nt  tenure  than  one  appointed  by  the  courts. 

IV.    IMMUNITY    OP    COtntT- APPOINTED    OFFICERS    FROM    EXTRANEOUS    CONTROL 

A.  Appoint incf  Authority.  ( 1 )  Article  II  Section  2  of  the  Constitution  expressly 
allows  the  Congres.*;  to  vest  the  appointment  of  "such  inferior  officers,  as  they 
think  proper"  in  the  courts  of  law.  It  is  plain  from  the  language,  in  context, 
that  "inferior  officers"  may  include  any  that  are  not  mentioned  in  the  Constitution  : 
anyone,  that  is,  but  the  President  and  Vice  President  themselves.  Ambassadors 
and  other  chief  diplomatic  officers,  the  Justices  of  the  Supreme  Court,  and  very 
likely  the  heads  of  the  Cabinet  departments.  That  still  leaves  what  Justice  Story 
desrribed  as  "probably  .  .  .  ninety-nine  out  of  a  hundred  of  the  lucrative  offices 
in  government"  free  to  be  appointed  as  the  Congress  deems  best.  2  Story,  Consti- 
tution §  1544,  cited  in  Myers  v.  United  States,  supra,  272  U.S.  at  150. 

It  is  also  plain  from  the  language,  "as  they  think  proper",  that  Congress' 
disc-retion  is  Constitutionally  unlimited.  Story's  commentaries  again  provide  an 
amplifying  key :  "The  propriety  of  the  discretionary  power  in  Congress,  to  some 
extent  cannot  well  be  questioned.  If  any  discretion  should  be  allowed,  its  limits 
could  hardly  admit  of  being  exactly  defined ;  and  it  might  fairly  be  left  to  Con- 
gress to  act  according  to  the  lights  of  experience."  This  is  exactly  what  was  there- 
after decided  in  Ex  parte  Slehold,  100  U.S.  .371.  397-98)  (1979),  rejecting  an 
argument  that  the  appointing  authority  of  the  courts  must  be  limited  to  court 
clerks  or  other  strickly  judicial  officers.  The  Court  pointed  out  that  marshals  are 
habituall.v  appointed  by  the  President  and  perform  executive  functions  in  the 
strictest  possible  sense,  but  that  they  might  just  as  logically  be  api)ointed  by  the 
courts  and  that  the  courts  in  fact  had  (and  still  have,  28  U.S.C.  §  565)  statutory 
authority  to  fill  vacancies  in  the  office  of  U.S.  Marshal.  The  parallel  with  28  U.S. 
§  546  (U.S.  Attorneys)  could  scarcely  be  more  striking. 

It  is  hard  to  find  fault,  then,  with  the  recent  conclusion  by  the  U.S.  District 
Court  for  the  District  of  Columbia  that  "Article  II  is  couched  in  terms  of  dis- 
cretion ;  and  Congress  has  not  considered  it  can  empower  judges  to  appoint  only 
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officers  concerned  with  the  administration  of  justice.  .  .  ."  Iloh.son  v.  Ildn-sen, 
265  F.  Snpp.  002  (1968)  (three-judge  court).  To  be  sure,  there  is  language  in 
Ex  parte  Siehold  that  tlie  appointment  must  not  be  incongruent  witli  the  per- 
formance of  regular  judicial  functions.  But  on  any  fair  reading  this  must  be 
taken  to  refer  to  the  conflict-of-functions  problem,  considered  in  the  next  I'art 
of  this  memorandum.  At  all  events,  Hiehohl  approved  judicial  appointment  of 
Congressional  election  supervisors,  while  Ilobf^on  approved  similar  appointment 
of  a  school  board.  The  activities  of  a  Special  Prosecutor,  who  is  after  nil  an 
officer  of  the  court,  will  be  far  more  congruent  with  the  regular  administration 
of  justice.  Certainly  the  long-established  law  and  practice  of  the  state  couris  on 
this  matter  should  suffice  to  demonstrate  any  requisite  congruence. 

(2)  Article  I,  Section  8  of  the  Constitution  is  also  in  point  and  supports  the 
legislation.  It  provides  that  the  Congress  shall  have  power  over  a  wide  .scope  of 
subject  matter,  and  also  "to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  Powers,  and  all  other  Powers  vested 
by  this  Constitution  in  the  Government  of  the  United  States,  or  in  any  Depart- 
ment or  Offices  thereof." 

If  the  prosecution  of  criminal  offenses  is  claimed  to  be  an  inherent  power  of 
the  President,  or  of  the  Department  of  Justice,  and  they  are  disabled  by  conflict 
of  interest  from  exercising  those  powers  as  intended,  then  Congress  under  the 
plain  language  of  this  clause  has  full  authority  to  take  remedial  legislative  action 
to  correct  the  disability.  The  power  is  to  '•make  all  laws",  which  should  disabuse 
any  argiunent  that  the  sole  Congressional  remedy  is  impeachment.  As  Chief 
Justice  ilarshall  put  it  in  McCulloch  v.  Maryland  4  Wheat.  316,  415  (1910).  the 
"necessary  and  proper  clause"  is  a  provision  "made  in  a  constitution  intended 
to  endure  for  ages  to  come,  and,  consequently,  to  be  adapted  to  the  various  crises 
of  human  affairs." 

(3)  Article  I,  Section  8  also  gives  the  Congress  plenary  regulatory  jurisdiction 
over  the  District  of  Columbia ;  and  this  is  recited  as  additional  Constitutional 
authority  in  Section  2(e)  of  the  Senate  bill  (S.  2611).  That  is  a  more  dubious 
proposition.  In  Gliddcn  Co.  v.  ZdanoJr.  370  U.S.  530  580-81  (1962),  Justice  Harlan 
set  forth  the  following  considered  dictum : 

"It  is  true  that  O'Donorjhue  [v.  United  States,  289  U.S.  516,  545-81]  upheld  the 
authority  of  Congress  to  invest  the  Federal  courts  for  the  District  of  Columbia 
with  certain  administrative  responsibilities — such  as  that  of  revising  the  rates 
of  public  utilities — biit  only  such  as  were  related  to  the  government  of  the  Dstrict. 
[Citations  omitted.]  To  extend  that  holding  to  the  wholly  nationwide  jurisdiction 
of  courts  whose  seat  is  in  the  District  of  Columbia  would  be  to  ignore  the  special 
importance  attached  in  the  O'Donoflhtic  opinion  to  the  need  there  for  an  inde- 
pendent national  judiciary. 

'•.  .  .  The  national  courts  here  may  perform  any  of  the  local  functions  else- 
where performed  by  State  courts."  (Emphasis  added. )^ 

Presidential  accountability  is  of  course  not  a  local  but  a  national  matter.  For 
this  reason,  it  would  appear  that  this  Constitutional  reference  might  as  well  be 
dropped. 

B.  Immunity  from  Presidential  Removal.  It  is  well-settled  law  that  the  power 
of  removal  goes  with  the  power  of  appointment.  In  Ex  parte  Eennen,  13  Pet  (38 
U.S.)  225  (1839),  the  Court  so  held  with  respect  to  a  court-appointed  clerk,  and  its 
opinion  has  controlled  the  law  from  that  day  to  this.  See.,  e.g.,  Myers  v.  United 
States.  272  U.S.  52,  119  (1926)  ;  Hohson  v.  Hansen,  supra,  265  F.  Supp.  at  913  n. 
13.  The  relevant  passage  appears  at  13  Pet.  258—60. 
where  the  tenure  is  not  fixed. . . . 

".  .  .  In  the  absence  of  all  constitutional  provision,  or  statutory  regulation,  it 
would  seem  to  be  a  sound  and  necessary  rule,  to  consider  the  power  of  removal 
as  incident  to  the  power  of  appointment. 


^  Footnote  .54  then  recites  the  probate  and  divorce  jurisdiction  of  the  U.S.  District 
Court,  and  distinguishes  "the  appointing  authority  given  judges  of  this  District  Court 
to  select  members  of  the  Board  of  Education  and  of  the  Commission  on  Mental 
Health,  .  .  .  [which]  is  proiably  traceable  to  Article  II,  %  ^  of  the  Constitution.  .  .  ." 
(Emphasis  added.) 
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".  .  .  [T]he  Constitution  has  authorized  Congress,  in  certain  cases,  to  vest 
this  [apix)intmeut]  power  in  the  President  alone.  In  the  courts  of  law,  or  in  the 
heads  of  department ;  and  all  inferior  officers  appointed  under  each,  by  authority 
of  law,  must  hold  their  ofhce  at  the  discretion  of  the  appointing  power.  Such  is  the 
settled  usage  and  practical  construction  of  the  Constitution  and  laws,  under 
which  these  offices  are  held." 

It  follows  that  the  President  cannot  claim  any  authority  whatever  to  remove 
judicially  appointed  officers.  And  since  the  .judges  of  the  federal  courts  hold 
their  offices  for  life  under  Article  III  of  the  Constitution,  the  President  cannot 
do  indirectly  what  he  did  with  Archibald  Cox  by  issumg  instructions  to  remove 
the  Special  Prosecutor.  Any  such  instructions  would  have  absolutely  no  force 
or  effect. 

C.  Statutory  Regulation  of  Tenure.  The  Hennen  rule  applies  as  stated  only 
"where  the  tenure  is  not  fixed"  by  "statutory  regulation."  Where  Congress  has 
spoken,  "the  tenure  of  the  office  is  determined  by  the  meaning  and  intention  of 
the  statute."  (13  Pet.,  at  260.)  Employment  by  Congress  of  the  Article  II.  Sec- 
tion 2  excepting  authority  entitles  it  to  regulate  the  right  of  i-emoval  and  re- 
strict it.  See  Myers  v.  United  States,  supra,  272  U.S.  at  160,  quoting  from  and 
approving  United  States  v.  Perkins,  in  which  it  was  held  that  a  naval  officer 
could  not  be  removed  by  the  Secretary  of  the  Navy  without  a  court  martial,  since 
the  statute  so  specified  : 

"The  head  of  a  Department  [or  court]  has  no  constitutional  prerogative  of  ap- 
pointment to  offices  independently  of  the  legislation  by  Congress,  and  by  such 
legislation  he  must  be  governed,  uot  only  in  making  appointments  but  in  all  that 
rs  incident  thereto." 

The  Culver-Bayh  legislative  proposals  in  fact  do  make  the  Special  Prosecutor 
removable  from  office  by  the  District  Court,  for  "extraordinary  improprieties." 
This  is  not  only  Constitutionally  permissible  but  also  highly  desirable,  to  make 
sure  of  preserving  the  "inferior  officer"  status  which  might  be  jeopardized  if 
the  Special  Prosecutor  were  not  removable  at  all  save  by  impeachment. 

D.  Judicial  Inlerfei-cnce.  Apart  from  the  causes  specified  in  the  legislation— as 
to  which  a  hearing  would  liave  to  be  afforded,  pursuant  to  the  Administrative  Pro- 
cedure Act — the  judges  of  the  District  Court  would  have  no  right  to  interfere 
with  the  discretion  of  the  Special  Prosecutor.  This  follows  from  the  cases  just 
considered,  as  well  as  the  Cox  decision  previously  cite<l.  It  is  an  essential  ele- 
ment of  the  adversary  process. 

Judicial  satisfaction  that  the  prosecutor  is  in  fact  independent  should  actually 
help  to  assure  that  any  trials  are  conducted  with  entire  impartiality.  It  is  when 
a  judge  suspects  that  a  prosecutor  is  "pulling  his  punches"  that  he  is  most 
tempted  to  intervene  and  take  over  the  questioning  of  witnesses.  This  risks  prej- 
udicing the  jury  or  otherwise  producing  a  judgment  that  is  reversible  on  appeal. 
See  The  Special  Prosecutor  in  the  Federal  System:  A  Proposal,  11  American 
Criminal  Law  Review  577,  628-29  (19'73),  and  cases  there  cited.  Thus  judicial 
appointment  of  the  Special  Prosecutor  should  enhance  the  prospects  of  attain- 
ing due  process  of  law. 

V.    CONFLICT    OF    FUNCTIONS    AND   DUE    PROCESS    OF    I^W 

In  Ex  parte  Siehold,  supra,  100  U.S.,  at  397-98,  the  Supreme  Court  held  that 
there  was  "no  such  incongruity  in  the  [appointment]  duty  required  as  to  excuse 
the  courts  from  its  performance,  or  to  render  their  acts  void."  In  Hohson  v.  Han- 
sen, supra,  265  F.  Supp.,  at  916,  the  court  similarly  declared  that  appointment  of 
a  prosecuting  attorney  would  cause  no  due-process  difficulties.  And  in  Tumcy  v. 
Ohio,  273  U.S.  510,  534  (1927),  where  the  judge  was  also  the  mayor  of  the  village, 
the  Court  said  that  "the  mere  union  of  the  executive  power  and  the  judicial 
power  in  him  can  not  be  said  to  violate  due  process  of  law." 

Notwithstanding  these  pronouncements,  however.  Constitutional  and  ethical 
policy  considerations  may  counsel  against  vesting  the  appointing  authority  in  the 
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.indge  who  will  also  sit  in  judgment  on  cases  brought  by  his  appointee.  The  judge 
might  appear  to  the  public  or  to  himself  to  have  acquired  an  adversary  interest 
v.hich  would  conflict  with  his  imj^artiality.  In  Tumey  v.  Ohio,  supra,  273  U.S., 
at  532,  the  Court  stated  that  "every  procedure  which  would  offer  a  possible  temp- 
tation to  the  average  man  as  a  judge  to  forget  the  burden  of  proof  required 
to  convict  the  defendant,  or  which  might  lead  him  not  to  hold  the  balance  nice, 
clear  and  true  between  the  State  and  the  accused,  denies  the  latter  due  process  of 
law."  On  grounds  such  as  these,  the  Congress  has  itself  adopted  a  broad  dis- 
qualification statute  (28  U.S.C.  Sec.  455  (1970) )  : 

•'Any  justice  or  judge  of  the  United  States  shall  disqualify  himself  in  any  case 
in  which  he  has  a  substantial  interest,  has  been  of  counsel,  is  or  has  been  a 
material  witness,  or  is  so  related  to  or  connected  with  any  party  or  his  attorney 
as  to  render  it  improper,  in  his  opinion,  for  him  to  sit  on  the  trial,  appeal,  or 
other  proceeding  therein." 

In  a  recent  case  which  bears  considerable  similarity  to  the  present  one,  Judge 
Gerhard  Gesell  of  the  District  Court  here  in  fact  did  x-ecuse  himself  from  sitting 
in  judgment  on  an  indictment  which,  over  the  objection  of  the  U.S.  Attorney,  he 
liad  refused  to  dismiss.  See  The  Special  Prosecutor  in  the  Federal  System:  A 
Proposal,   11  American  Criminal  Law  Review  577.597-98  §  nn.  119-21    (1973). 

What  this  all  comes  down  to  is,  first,  that  court  appointment  of  a  Special  Prose- 
cutor would  not  itself  void  any  convictions  or  other  judgments  that  might  later 
be  returned  by  that  court ;  but,  second,  that  a  single  appointing  judge  might  feel 
compelled  to  disqualify  himself  from  sitting  on  such  cases.  Representative  Cul- 
ver's bill  indeed  anticipates  such  a  contingency  in  its  Section  4.  If  it  is  desired 
to  avoid  this  difficulty,  so  as  to  conserve  the  knowledge  of  past  proceedings  held 
by  Judge  Sirica,  the  simplest  way  would  be  to  amend  the  bill,  authorize  creation 
of  a  three-judge  panel  to  perform  the  appointing  function,  and  provide  that  no 
member  of  this  panel  may  participate  in  cases  brought  by  an  appointee. 

VI.  THE  TERRITORIAL  REACH  OF  THE  SPECIAL  PROSECUTOR'S  JURISDICTION 

H.J.  Res.  784,  Section  7,  provides  that  the  Special  Prosecutor's  powers  to  col- 
lect evidence  shall  extend  "throughout  the  territory  of  the  United  States,"  and 
Section  6  authorizes  him  to  pi-oceed  "in  all  Federal  Courts  ...  of  the  tjnited 
States."  S.  2611  would  go  further  and  specify  in  its  Section  4(6)  that  the 
Special  Prosecutor  may  initiate  and  conduct  prosecutions  "in  any  court  of  com- 
petent jurisdiction"  (which  could  include  the  courts  of  the  States,  18  U.S.C. 
§  3231,  paragraph  2.)  Some  question  may  be  raised  about  the  propriety  of  vesting 
so  nationwide  a  jurisdiction  in  an  officer  appointed  only  by  the  District  Court  for 
the  District  of  Columbia. 

In  Ex  parte  Siebold,  supra,  the  Supreme  Court  ruled  that  considerations  of 
convenience  could  guide  the  Congress'  determination  with  respect  to  location  of 
the  appointing  authority.  In  the  present  case,  no  other  authority  would  be  so 
convenient  as  the  D.C.  District  Court.  It  is  presiding  over  the  two  grand  juries 
thus  far  empaneled  to  look  into  Watergate,  the  so-called  "cover-up,"  and  cam- 
paign finance  offenses.®  The  Office  of  the  Special  Prosecutor  is  here,  as  is  the 
Office  of  the  President.  Furthermore,  all  or  most  of  the  offenses  covered  by  the 
Culver-Bayh  legislation  (Watergate,  Presidential  election,  Presidential  en- 
tourage) bear  sufficient  connection  with  the  District  of  Columbia  to  be  triable 
here.  Crimes  must  be  tried  under  the  Constitution  in  the  State  and  district  where 
committed  (Artcile  III,  Section  2:  the  Sixth  Amendment) — but  "any  offense 
against  the  United  States  begun  in  one  district  and  completed  in  another,  or  com- 
mitted in  more  than  one  district,  may  be  inquired  of  and  prosecuted  in  any  district 
in  which  such  offense  was  begun,  continued,  or  completed."  18  U.S.C.  §  3237 
(1970). 

"  The  Court  of  Appeals  is  more  removert,  and  does  not  enjoy  the  precedential  benefits 
of  the  temporar.v  appointment  statute,  28  U.S.C.  §  546.  The  United  States  Supreme  Court 
should  be  held  entirely  detached  from  tlie  matter. 
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If  it  were  thought  desirable  to  resolve  this  question  with  absolute  clarity,  it 
might  be  in  order  to  provide  that  the  jurisdiction  and  venue  for  all  proceedings 
brought  by  the  Special  Prosecutor  shall  be  in  the  District  of  Columbia  federal 
courts.  There  would  be  some  risk,  however,  that  some  aspects  of  some  cases  could 
not  be  Constitutionally  tried  here.  Furthermore,  this  could  put  an  excessive  bur- 
den both  on  the  District  Court  and  on  the  Special  Prosecutor.  Compulsory  process 
may  occasionally  be  more  conveniently  enforced  in  other  parts  of  the  country. 
The  same  may  be  true  of  the  initiation  of  certain  criminal  eases,  such  as  the  pros- 
ecution of  John  Mitchell  and  Maurice  Stans  in  the  Southern  District  of  New 
York.  And  altei'ation  of  the  jurisdiction  and  venue  provisions  of  the  U.S.  Code, 
which  have  been  carefully  considered  and  balanced  over  the  years,  is  an  uncer- 
tain venture. 

For  these  various  reasons,  it  appears  preferable  to  authorize  the  Special  Pros- 
ecutor to  appear  in  all  federal  courts  of  competent  jurisdiction'^  and  perhaps 
to  provide  (on  burden-sharing  grounds)  that  the  U.S.  Attorneys  in  other  districts 
shall  be  subject  to  his  supervision  and  control  for  this  purpose.  This  would  also 
assist  in  the  disposition  of  any  ancillary  civil  business  the  Special  Prosecutor 
may  be  given.  ( See  Appendix. ) 

The  only  other  alternative,  that  of  giving  each  U.S.  District  Court  a  separate 
appointing  authority,  is  too  confusing  to  contemplate.  Certainly  there  is  nothing 
in  the  Constitution  or  cases  construing  it  that  would  compel  the  Congress  to 
adopt  so  unwieldy  an  instrument.  Independent  prosecution  of  the  Watergate, 
etc.  offenses  can  be  conducted  effectively  only  if  it  is  under  unitary  management 
and  control.  This  can  be  appropriately  reflected  in  the  findings  and  declarations 
of  the  legislation. 

Roland  S.  Homet,  Jr. 

Appendix  : 
some  drafting  suggestions 

1.  Title:  [Reconcile  the  name  differences  between  H.J.  Res.  7S4  and  S.  2611.]. 

2.  Finclim/fi  and  Declarations:  (a)  Under  the  adversary  system  of  justice 
established  in  this  country,  the  truth  of  opposing  contentions  is  ascertained  in 
an  impartial  court  of  law  with  each  party  free  from  control  or  restriction  by 
his  opponent  in  determining  what  evidence  and  arguments  to  bring  forward. 

(b)  Recent  serious  allegations  of  improper  and  illegal  activities  involving 
former  high  officials  and  advisers  of  the  President  of  the  United  States  require 
for  their  investigation  and  resolution  the  services  of  a  Special  Prosecutor  who 
will  be  indeijendent  and  non-partisan  and  engaged  in  enforcement  of  no  policy 
but  the  policy  of  law,  and  who  for  this  purpose  will  be  free  from  either  the 
appointment  or  removal  power  of  both  the  President  and  of  the  Congress  as  well 
as  of  anyone  who  is  subject  to  removal  by  them. 

(c)  Under  Article  II,  Section  2  of  the  Constitution,  the  appointment  and  re- 
moval authority  for  such  a  Special  Prosecutor  may  be  vested  by  Congress  "in 
the  courts  of  law" ;  and  the  exercise  of  this  power  by  statute  is  "necessary  and 
proper"  under  Article  I,  section  8  of  the  Constitution  to  assure  the  due  and  proper 
administration  of  justice. 

(d)  The  court  best  qualified  by  location  and  jurisdiction  to  receive  and  exercise 
such  authority  is  the  United  States  District  Court  for  the  District  of  Columbia. 

;-!.  Protection  of  Files.  [Section  2  of  H.J.  Res.  784  confirms  the  protective  au- 
thority over  Mr.  Cox's  files  and  records  that  Judge  Sirica  has  already  reportedly 
exercised.  It  would  help  to  ensure  that  such  protection  is  maintained  until  the 
appointment  of  a  new  Special  Prosecutor.  There  is  no  comparable  provision  in 
S.  2611.] 

4.  Appointment,  (a)  The  United  States  District  Court  for  the  District  of  Co- 
lumbia shall  appoint  a  Special  Prosecutor  for  the  purposes  and  with  the  powers 


"  There  is  of  course  no  conflict-of-interest  justification  for  going  into   tlie  province  of 
state  district  attorneys. 
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and  dvities  prescribed  in  this  Act,  and  slmll  replace  said  officer  only  for  extraor- 
dinary improprieties  in  tlie  exercise  of  liis  responsibilities  as  an  officer  of  the 
court,  or  in  the  event  the  office  becomes  vacant,  t  Similar  language  may  be  added 
for  a  Deputy  [Special  Prosecutor  if  desired.] 

(b)  The  authority  conferred  on  the  District  Court  by  subsection  (a)  of  this 
Section  shall  be  exercised  by  a  panel  of  three  judges  who  are  members  of  that 
Court,  said  panel  to  be  convened  by  the  Chief  Judge  thereof.  Any  vacancies 
occurring  in  said  panel  shall  be  filled  through  appointment  by  the  then  Chief 
Judge. 

(c)  No  judge  who  is  a  member  of  the  panel  convened  pursuant  to  subsection  (b) 
of  this  Section  shall  thereafter  preside  over  or  otherwise  participate  in  any 
judicial  proceeding  conducted  by  or  in  behalf  of  a  Special  Prosecutor  [or  Deputy 
Special  Prosecutor]  appointed  by  that  panel. 

5.  Special  Prosecutor:  Jurisdiction.  [Section  G  of  H.J.  Res.  784  covers  the  sub- 
jects in  Section  3(b)  and  Section  4(0)  and  (7)  of  S.  2011.  The  following  are  sug- 
gested harmonizin.i;  amendments  to  Section  0  of  H.J.  Res.  784]  : 

Anything  in  the  statutes  or  rules  of  the  United  States  .  .  .  including  the  Supreme 
Court  of  the  United  States,  involving  any  or  all  of  the  following  matters: 

(a)  ... 

(b)  all  offenses  arising  out  of  the  1972  Presidential  election  ; 

(c)  offenses  alleged  to  have  been  committed  by  the  President,  present  or  former 
members  of  his  White  House  staff,  or  other  present  or  former  Presidential 
appointees ; 

(d)  all  other  matters  heretofore  referred  to  the  former  Special  Prosecutor 
pursuant  to  regulations  of  the  Attorney  General  (28  C.F.R.  §  0.37,  rescinded 
October  24,  1973)  ; 

(e)  perjury  or  other  offenses  arising  out  of  previous  or  future  investigation 
of  such  matters  ;  and 

(f)  such  other  matters  certified  by  the  Special  Prosecutor  in  camera  to  the 
three-judge  panel  convened  under  Section  4(b)  of  this  Act  and  determined  by 
it  to  bear  a  proximate  relation  to  any  of  the  foregoing  matters. 

0.  Special  Prosecutor:  Powers.  [Section  7  of  the  Culver  bill  covers  subjects 
addressed  in  sections  4  (2)-(5).  (7)  and  5(a)  of  the  Bayh  bill.  The  following 
would  amend  Culver  §  7]  : 

The  Special  Prosecutor  .  .  .  material  described  in  Section  3  of  this  Act  .  .  . 
subject  matter  described  in  Section  5  of  this  Act.  .  .  .  full  power  to : 

(a)... 

(b)  [insert  Section  4 (4)  of  Bayh  bill! 

(c)  [relettered  Culver  (b),  as  amended]  :  make  application  to  any  Federal 
Court .  .  . 

"(d)  ...:  and 

(e)  notwithstanding  any  other  provision  of  law,  to  exercise  all  other  powers 
as  to  the  conduct  of  criminal  investigations  and  prosecutions  within  his  juris- 
diction, including  supervision  of  the  United  States  Attorneys,  which  would 
otherwise  be  vested  in  the  Attorney  General  or  the  United  States  Attorney  under 
the  provisions  of  Chapters  31  and  35  of  Title  28,  United  States  Code,  and  .  .  . 
[balance  of  Bayh  Section  4  (7)1. 

7.  Civil  Actional.  The  Special  Prosecutor  shall  have  exclusive  authority  and 
responsi))ility  to  conduct  in  the  courts  of  the  United  States  any  civil  action  that 
is  ancillary  to  the  exercise  of  his  responsibilities  under  this  Act,  or  that  clial- 
lenges  its  Constitutionality.  [Note:  this  is  adopted  from  Senator  Stevenson's 
bill,  introduced  October  23,  1973,  but  narrowed  so  as  to  encompass  such  "ancil- 
lary" matters  as  civil  contempt,  habeas  corpus,  or  a  Constitutional  challenge.] 

8.  Succession,  (a)  All  material  of  the  character  described  in  Section  3  of  this 
Act,  and  all  information  relating  thereto,  which  may  have  been  collected,  pro- 
duced or  otherwise  obtained  after  October  20,  1973  by  the  Attorney  General  or 
any  other  i^erson  designated  by  him  to  assume  responsibility  for  the  investiga- 
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tion  of  any  of  the  matters  described  in  Section  5  of  this  Act,  shall  be  delivered 
into  the  possession  of  the  Special  Prosecutor  appointed  under  this  Act. 
( b )  [  Insert  Bayh  Section  5  ( b ) .  ] 

9.  Staff  and  assistance.  [Insert  Bayh  Section  6,  with  the  insert  of  a  new  second 
sentence]  :  .  .  .  The  Special  Prosecutor  shall  receive  a  salary  equivalent  to  the 
current  rate  payable  to  positions  at  Level  5  of  the  Executive  Schedule,  under 
Section  5316  of  Title  5,  United  States  Code. 

10.  Office,  supplies,  and  services.  [Bayh  Section  7.1 

11.  Budgetary  authority.  [Congress  must  reconcile  Culver  Section  5,  last  sen- 
tence, with  Bayh  Section  8.] 

12.  Disclosure  of  information.  [Culver  Section  8,  first  sentence.  The  committee 
might  wish  to  add,  if  it  sees  fit,  language  along  the  following  lines :]  Any  evi- 
dentiary privilege  asserted  as  a  bar  to  a  formal  request,  signed  by  the  Special 
Prosecutor,  for  such  information  or  assistance  shall  Vie  submitted  by  motion  to 
the  United  States  District  Court  for  the  District  of  Columbia  within  seven 
days  from  the  date  of  such  fomial  request ;  otherwise,  the  privilege  sliall  be 
deemed  to  have  been  waived. 

13.  Appearances  l)efore  Congress.  [Culver  Section  9,  but  insert,  after  the  word 
"evidence"]  :  .  .  .  ,  not  inconsistent  with  tlie  rights  of  any  accused  or  convicted 
persons, .  . . 

14.  FuMic  reports.  [Culver  Section  11.1 

15.  Limitations  of  Powers.  [Bayh  Section  11,  perhaps  revisiting  the  first  sen- 
tence for  clarity  to  read]  :  The  Special  Prosecutor  shall  exercise  only  those  pow- 
ers and  perform  those  duties  specified  herein. . . . 

16.  Duration  of  office.  [Congress  must  reconcile  Culver  Section  12  and  Bayh 
Section  9.  ] 

17.  Fimding.  [Culver  and  Bayh  Sections  13.  with  the  following  addition]  : 
Such  funds  shall  remain  available  without  fiscal  year  limitation  until  expended. 
All  funds  appropriated  to  the  Watergate  Special  Prosecution  Task  Force  pursu- 
ant to  the  Departments  of  State,  Justice,  and  Commerce  Appropriations  Act 
for  Fiscal  Year  1974  and  not  previously  expended,  shall  by  virtue  of  the  enact- 
ment of  this  Act,  be  transferred  to  the  accoimt  of  the  Special  Prosecutor  ap- 
pointed hereunder. 

18.  ruUic  trust.  [Finish  with  Section  15  of  the  Culver  bill,  H.  J.  Res.  784.] 

Mr.  HuNGATE.  Let  me  take  this  opportunity,  Mr.  Culver,,  to  express 
the  committee's  appreciation  to  you  for  the  thoughtful  preparation 
and  obviously  the  large  amount  of  work  and  time  you  have  put  into 
this  most  important  matter. 

Mr.  Kastenmeier  ? 

Mr.  Kastenmeier.  Thank  you,  Mr.  Chairman.  I,  too.  vrould  like  to 
express  my  appreciation  and  compliment  tlie  gentleman  from  Iowa 
and  his  collalwrators  on  the  work  they  have  done  in  connection  with 
this  very  serious  issue.  One  of  the  problems,  of  course,  is  that  time  is 
of  the  essence.  Yet,  at  the  same  time,  we  must  fully  view  every  aspect 
of  the  legislation,  particularly  if  it  has  some  difficulties,  which  are  sug- 
gested by  the  fact  that  on  October  23,  you  introduced  tliis  I'esolution 
but  by  your  mem.orandum  of  today,  October  31,  you  already  suggest 
some  statutory  or  some  changes  in  language,  modifications,  and  even 
in  the  resolution  as  you  propose  it.  Is  that  not  correct  ? 

Mr.  Cttl'vt^r.  Yes,  that  is  true,  Mr.  Kastenmeier.  I  might  say,  more 
as  a  tribute  to  some  capable  staff  work  in  48  hours,  that  the  changes  are 
relatively  minor,  that  they  are  felt  to  be  perfecting  in  nature,  specif- 
ically, the  one  with  regard  to  the  appointing  authority  and  the 
empowering  of  the  thi'ee- judge  panel  for  that  purpose,  which  is  ]')er- 
haps  one  of  the  most  significant.  But  the  basic  and  fundamental  pro- 
visions in  the  legislation  hav^e  remained  intact  and  certainly  survived 
a  full  week's  scrutiny.  But,  I  think  that  is  the  whole  purpose  of  this 
hearing  process  and  I  know  that  tlie  able  members  of  this  committee 
and  your  own  staff  are  going  to,  undoubtedly  and  properly,  have  jour 
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own  recommendations  to  make  in  this  urea.  I  would  Jiope  we  have 
provided  a  useful  startino-  point. 

Mr.  Kasteximeier.  I  take  it  you  are  absolutely  saniruine  about  the 
constitutionality  of  the  appointment  of  a  Special  Prosecutor  outside 
of  the  executive  branch?  You  have  ob^'iously  researched  that  question 
very  thoroughly. 

]\Ir.  CuivMSR.  ^Yo^],  Mr.  Kastenmeier,  T  am  certainly  as  sanguine  as 
one  can  ever  be  about  the  constitutionality  of  any  area  of  law  which 
lias  not  enjoyed  constitutional  precedents  that  are  all  that  clear.  I  think 
that  one  of  the  most  important  aspects  of  this  particular  problem  is,  as 
evidenced  by  the  statements  of  Mr.  Cox  himself,  that  we  are  talking 
here  alx)ut  an  unprecedented  situation,  and  we  are  talking  about  a 
l^roblem  which  calls  upon  us  to  plumb  the  flexibility  of  our  constitu- 
tional system.  And  at  first  blush,  I  think  it  is  the  natural  impulse  of 
constitutional  authorities,  in  the  absence  of  any  precedent,  to  have  un- 
derstandably a  cloud  raised  as  to  the  constitutionality  of  a  given  action. 
The  thing  that  I  find  reassuring  as  these  events  have  forced  constitu- 
tional scholars  to  search  and  review  wliat  precedents  aie  available  and 
applicable  to  this  problem  and  this  point,  this  situation,  they  seem  to 
come  forward  rather  uniformly  with  tlie  conviction  that  this  has  con- 
stitutional basis  and  validity  and  would  withstand  court  challenge.  I 
think,  of  course,  the  best  example  is  perhaps  the  demonstrated  evolu- 
tion of  Mr.  Cox's  own  reflections  in  this  regard.  But,  I  wonder  if  I 
might  defer  to  Mr.  Homet  to  perhaps  elaborate  on  this  point. 

Mr.  HoMET.  I  can  say,  Mr.  Kastenmeier,  if  I  might,  because  I  am  not 
sure  the  committee's  record  includes  it,  but  I  came  across,  yesterday, 
after  finishing  our  own  separate  and  independent  research,  a  letter 
addressed  to  the  majority  leader,  Hon.  Thomas  P.  O'Neill,  by  Prof. 
Paul  Freund,  at  the  Haivard  Law  School,  which  comes  out  unequiv- 
ocally in  favor  of  the  constitutionality  of  this  approach.  And  it  might 
be  proper  for  the  committee  to  take  this  into  its  record  and  give  it  the 
appropriate  consideration  as  well. 

Mr.  Kastenmeier.  If  you  have  such  a  letter,  I  would  request  our 
chairman  to  receive  that  into  evidence. 

Mr.  HuNGATE.  Without  objection,  it  will  be  made  a  part  of  the  record 
at  this  point. 

[The  letter  referred  to  follows :] 

Law  School  of  Harvard  University, 

Cambridge,  Mass.,  October  25,  J973. 
Hon.  Thomas  P.  O'Neill, 
Houfic  of  Representatives, 
Washington,  D.C. 

Dear  Congressman  O'Neill:  Questions  have  been  raised  concerning  the  con- 
stitutional authority  of  the  Congress  to  vest  in  a  court  the  apiwintment  of  a 
Si^ecial  Prosecutor  in  succession  to  Professor  Cox.  Having  given  some  thought 
to  the  problem,  I  am  venturing  to  express  my  opinion  that  such  authority  does 
exist.  In  this  conclusion  I  am  in  agreement  with  the  statement  issued  several 
days  ago  by  law  school  Deans. 

The  Constitutional  text  is  clear.  Article  II,  section  2,  provides  :  *-"' 

".  .  .  but  the  Congress  may  by  law  vest  the  Appointment  of  such  inferior  df- 
ficers.  as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  I^aw,  or  in 
the  Heads  of  Departments." 

Any  limitation  on  this  express  power  must  arise  from  implications  of  the  Con- 
stitution. There  appears  to  be  no  case  liolding  invalid  an  appointing  power 
vested  in  the  courts,  though  a  variety  of  appointments  have  been  so  vested,  rang- 
ing from  marshals  of  the  courts  and  temporary  United  States  Attorneys  to 
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sunervisors  of  federal  elections  and  members  of  the  board  of  education  of  Hie 
SlSt  of  Colnmbia.  See  Hohson  v.  Hansen,  265  F.  Supp.  902,  911  et  seq.  (D.  (%.l. 

The  ^Siallenges  that  have  been  advanced  and  rejected  in  cases  of  judicial 
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SieboM  100  U  S  371  (1879).  the  Supreme  Court  refused  to  place  this  limitation 
on  Article  II  section  2,  and  upheld  the  vesting  of  authority  in  the  circuit  courts 
to  appoint  supervisors  of  federal  elections.  The  duties  of  such  officers  appear  to 
be  less  germane  to  the  judicial  branch,  and  more  naturally  thought  of  as  "execu- 
tive "  than  the  duties  of  a  special  prosecutor  charged  with  investigation  and 
prosecution  of  offenses  within  the  higher  reaches  of  the  executive  department 

Refusing  to  fetter  the  Congressional  choice  of  the  appointing  authority,  the 
Supreme  Court  put  to  one  side  cases  involving  the  performance  of  non-judicial 
duties  by  judges  themselves.  The  appointing  power  is  specifically  authorized  by 
the  Constitution,  the  Court  observed,  and  Congress  will  decide  where  it  may  be 
most  appropriately  vested,  unless  there  is  manifest  "incongruity"  in  the  judi- 
cial appointment.  The  relevant  passage  follows  (100  U.S.  at  397-398)  : 

"The  Constitution  declares  that  'the  Congress  may,  by  law,  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper,  in  the  President  alone,  in  the 
courts  of  law.  or  in  the  heads  of  departments."  It  is  no  doubt  usual  and  proper 
to  ve.st  the  appointment  of  inferior  officers  in  that  department  of  the  govern- 
ment, executive  or  judicial,  or  in  that  particular  executive  department  to  which 
the  duties  of  such  officers  appertain.  But  there  is  no  absolute  requirement  to 
this  effect  in  the  Constitution:  and.  if  there  were,  it  would  be  difficult  in  many 
cases  to  determine  to  which  department  an  office  properly  belonged.  .  .  . 

"But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as  be- 
tween the  functionaries  n;imed.  is  a  matter  resling  in  the  discretion  of  Cimgress. 
And,  looking  at  the  subject  in  a  iractic'l  light,  it  is  perhai  -  hettry  that  it  shorM 
rest  there,  than  that  the  country  should  be  harassed  by  the  endless  controversies 
to  which  a  more  specific  direction  on  this  subject  might  have  given  rise.  The 
observation  in  the  case  of  Hennen,  to  which  reference  is  made  (13  Pet.  258). 
that  the  appointing  power  in  the  clause  referred  to  'was  no  doubt  intended  to  be 
exercised  by  the  department  of  the  government  to  which  the  official  to  be  ap- 
pointed most  appropriately  belonged,'  was  not  intended  to  define  the  constitu- 
tional power  of  Congress  in  this  regard,  but  rather  to  express  the  law  or  rule 
by  which  it  should  be  governed.  The  cases  in  which  the  courts  have  decline<l  to 
exercise  certain  duties  imposed  by  Congre.ss,  stand  upon  a  different  considera- 
tion from  that  which  applies  in  the  present  case.  The  law  of  1792,  which  required 
the  circuit  courts  to  examine  claims  to  revolutionary  pensions,  and  the  law  of 
1819.  authorizing  the  district  judge  of  Florida  to  ercrmine  and  adjudicate  upon 
claims  for  injuries  suffered  by  the  inhabitants  of  Florida  from  the  American 
army  in  1812,  were  rightfully  held  to  impose  upon  the  courts  powers  not  judicial, 
and  were,  therefore,  void.  But  the  duty  to  appoint  inferior  officers,  when  required 
thereto  by  law,  is  a  constitutional  duty  of  the  courts ;  and  in  the  present  case 
there  is  no  such  incongruity  in  the  duty  required  as  to  excuse  the  courts  from 
its  performance,  or  to  render  their  acts  void.  It  cannot  be  affirmed  that  the  ap- 
pointment of  the  officers  in  question  could,  with  any  greater  propriety,  and  cer- 
tainly not  with  equal  regard  to  convenience,  have  l>een  assigned  to  any  other 
de;>ositary  of  official  power  capable  of  exercising  it.  Neither  the  President,  nor 
any  head  of  department,  could  have  been  equally  competent  to  the  task." 

From  the  standpoint  of  "propriety"  or  "congruity"  the  judicial  appointment 
of  a  Special  Prosecutor  in  the  present  circumstances  rests  on  a  firmer  footing 
than  a  similar  appointment  of  election  supervisors  or  of  United  States  Attorneys 
while  a  vacancy  exists.  Though  limited  in  tenure  until  the  President  and 
Senate  agree  on  an  appointee,  a  United  States  Attorney  appointed  by  the 
court  assumes  all  the  powers  of  the  office,  regardless  of  subject  matter.  The  limita- 
tion of  subject  matter  in  the  case  of  a  Special  Prosecutor  even  more  clearly  satis- 
fies the  criterion  that  the  appointment  not  be  "incongrous."  Indeed,  it  could  with 
reason  be  thought  that  in  all  the  circumstances  incongruity  would  inhere  in  an 
executive  appointment. 

The  Special  Prosecutor  would  be  as  independent  as  it  was  originally  con- 
templated he  should  be.  To  this  end,  it  might  be  appropriate  to  vest  his  appoint- 
ment in  no  single  judge  but  in  the  judges  of  the  District  Court.  Moreover,  he 
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would  be  removable  only  for  specified  cause,  such  as  "extraordinary  inproia-ieties." 
again  as  originally  contemplated. 

Provision  for  removal  by  the  body  that  appointed  him  would  raise  no 
further  problems.  The  power  of  removal  (aside  from  impeachment)  is  not  dealt 
with  in  the  Constitution.  It  has  been  assumed  that  the  power  to  appoint  carries 
with  it  the  power  to  remove,  save  that  where  the  office  requires  a  measure  of 
independence  Congress  may  protect  the  functioning  of  the  appoint»^e  by  placing 
qnalifications  on  his  removal.  Compare  Humphrey's  Executor  v.  U.S..  21)5  l^S.  602 
t\mr,)  (Federal  Ti-ade  Commissioner)  with  Myers  v.  C/.-S'.,  272  U.S.  52  (1926) 
(postmaster).  The  same  considerations  that  support  judicial  appointment  apply 
to  judicial  removal,  subject  to  the  specifications  of  grounds  for  removal  in  the 
interest  of  independence. 

The  power  conferred  on  Congress  in  Article  TI  is  reinforced  by  the  power  con- 
ferred in  Article  I.  section  N,  "to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other  pow- 
ers ve.'^ied  by  tliis  Constitution  in  the  Government  of  the  United  States,  or  in 
any  Department  or  Officer  thereof."  That  justice  shall  be  done  and  shall  be  ^een 
t"  be  done  is  a  paramount  and  legitimate  concern  of  the  Congress.  That  concern 
requires  no  extra-constitutional  powers.  It  does  serve  to  caution  against 
raising  barriers  to  the  exercise  of  the  power  expressly  granted  by  Article  II. 

In  the  present  state  of  affairs  it  may  not  be  amiss  to  recall  the  classic  words  of 
Chief  Justice  Mai'shall,  which  Justice  Frankfurter  used  to  descril)e  as  the  single 
most  important  utterance  on  constitutional  interpretation :  "This  provision  is 
made  in  a  constitution  intended  to  endure  for  ages  to  come,  and,  consequently,  to 
be  adopted  to  the  various  crises  of  human  affairs."  (McCidlocJi  v.  Marylnml,  4 
"Wheat.  316,  415  (1810)). 
Sincerely  yours, 

Paul  A.  Freund. 

Mr.  K.iSTi:xMEfER.  I  Avoiikl  only  comment  that  if  yon  are  not  right, 
we  have  a  flaw  in  the  constitutional  system  of  checks  and  balances. 
Therefore,  one  is  disposed  to  believe  you  are  rio-ht,  and  that  tliis 
procediu'e  is  constitutional. 

Mr.  HoMET.  Mr.  Kastemneier,  aii-ain  Professor  Fi'cund's  letter  gives 
the  appropriate  quotation.  I  think  we  are  dealing  not  only  with  article 
II,  section  2,  but  also  with  the  necessary  and  prop.'i-  clause,  and  his 
last  paragrapli  of  tlie  letter  says: 

In  the  present  state  of  affairs  it  may  not  l)e  amiss  to  recall  the  classic  words 
of  Chief  Justice  JIarshall,  which  Justice  Frankfurter  used  to  describe  as  the 
single  most  important  utterance  on  constitutional  interi>i"etation  :  "This  provision 
is  made  in  a  Constitution  intended  to  endure  for  ages  to  come  and.  consequently, 
to  be  adapted  to  the  various  crises  of  human  affairs." 

And  th.at,  of  course,  is  from  Mrdillo^h  v.  Mnrylonr], 

Mr.  Kastenmeier.  I  appreciate  that  statement.  It  is  of  great  help 

to  '7S. 

One  last  question,  ]\[i'.  Chairman^,  that  T  have.  You  mentioned  such 
Avords  as  "enduring''  and.  Congressman  Culver,  your  closing  words 
about  the  fundamental  and  permanent  constitutional  res]:)onsibility, 
yet  the  suggested  language  here  is  designed  for  this  particular  case, 
and  I  guess  my  question  to  you,  is,  ought  we  not  to  institutionalize 
a  Special  Prosecutor  outside  of  the  execr.tive  branch  to  pursue  such 
mattei'S  in  the  future  on  a  more  j^ermanent  basis,  or  are  you  satisfied 
tiiat  we  need  onlv  respond  on  this  ad  hoc  basis? 

Mr.  Ctlver.  "Well,  5fr.  Kastenmeier,  of  course  I  am  familiar  with 
that  suggestion  that  has  been  proposed.  I  think  at  first  blush,  it  has  a 
great  deal  to  commend  it  in  terms  of  the  likelihood  of  having  an  ongo- 
ing, independent,  public-interest  Prosecutor  of  this  tvpe  established. 
My  own  judgment  is  that,  in  view  of  200  years  of  institutional  experi- 
ence in  this  country  where  it  has  not  proven  to  be  necessary  to  date, 
that  it  is  a  matter  to  which  we  should  gi\e  very  serious  consideration 
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and  full  exploration,  in  tenns  of  weighin*^  its  value,  and  its  needs  and 
its  desirability.  But,  at  the  same  time,  I  think  that  the  nature  of  our 
immediate  circumstances  dictates  that  we  should  not,  in  any  way, 
delay  in  acting  inde2)endently  <Mi  this  Special  Prosecaitor  for  this  spe- 
cial set  of  circumstances. 

Mr.  I^STENMEiER.  I  appreciate  my  friend's  reply. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGAi^.  Yes.  Mr.  Smith  ? 

Mr.  Smith.  Mr.  Culver,  I  want  to  thank  you,  too,  for  the  effort  that 
has  gone  into  preparing-  the  bill  and  the  backgromid  and  the  legal 
research  that  you  have  submitted  here,  particidarly,  since  it  was  done 
in  a  relatively  short  space  of  time.  I  wondered  about  the  following 
questici  and,  that  is:  Does  your  bill  propose  any  specific  time  limi- 
tation for  the  appointm.ent  of  a  Special  Prosecutor? 

Mr.  Culver.  Mr.  Smith,  I  think  we  leave  that  open  ended  upon  the 
mutual  determination  of  the  Special  Prosecutor  and  the  three-judge 
impaneling  group  that  would  be  called  to  make  his  appointment.  We 
would  rather  envision  an  ongoing  relationship  there  of  sorts.  We  have 
given  that  relationship  the  additional  burden,  for  example,  of  fleshing 
out  other  areas  of  possible  investigation  upon  a  mutual  agreement  and 
direction  from  the  court  and,  also,  in  terais  of  the  life  of  the  prose- 
cution. It  would  be  open  ended  to  the  extent  to  which  time  was  neces- 
sai-y  to  complete  its  chaiter. 

Do  you  wish  to  comment  on  that,  Mr.  Homet  ? 

Mr.  Homet.  If  I  may  just  add,  Mr.  Smith  ? 

Mr.  Smith.  Yes,  Mr.  Homet. 

Mr.  Homet.  The  Senate  bill  referred  to,  S.  2611,  does  take  a  differ- 
ent approach,  which  I  would  submit  might  well  be  considered  also  by 
the  committee,  of  a  2-year  tennination  date,  except  for  trials  and 
appeals  still  in  process.  Those  are  the  two  major  projwsals  before  the 
Congi-ess  now  on  tliat  subject. 

Mr.  Smith.  Well,  Mr.  Culver,  in  your  proj^osed  bill,  would  the 
three-judge  appointing  panel  also  have  the  power  of  termination  of  the 
Spex^ial  Prosecutor  ? 

Mr.  Culver.  Yes,  sir. 

Mr.  Smith.  Either  that  panel  or  a  similar  one,  I  suppose,  appointed 
by  the  chief  judge  of  the  district  court. 

Mr.  Culver.  Yes,  sir. 

Mr.  Smith.  One  other  question,  Mr.  Culver.  On  page  8  of  your 
statement  under  "Scope  of  the  procedural  authority"  you  say  that : 

The  Senate  Bill  adds  a  useful  provision  tliat  tlie  SjH'cial  Prosecutor  shall 
receive  security  clearance  to  examine  asserteil  national  security  information  in 
camera.  I  believe  the  intention  is  clear  that  this  would  not  be  a  pre-condition  to 
his  appointment  of  activity. 

Would  it  be  your  idea  that  if  this  provision  were  incorporated  in 
the  bill,  this  would  come,  possibly,  after  the  apiwintment  of  the  Spe- 
cial Prosecutor,  and  that  then  would  you  think  lie  would  be  able  to 
examine  such  material  prioi'  to  his  receiving  security  clearance? 

Mr.  Culver.  No.  No,  Mr.  Smith.  I  think  you  slioii'ld  not  be  able  to. 
One  of  the  ])roblenis  I  think  that  wo,  perceive  in  tliis  kind  of  situation 
is  the  prol)iem  of  liaving,  in  ell'ect,  the  executive  branch  effectively 
veto  a  possible  nominee  for  that  position.  Perhai)S  that  is  being  too 
cynical  and  unduly  precautionary.  I  think  it  is  absolutely  essential 
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that  anyone  who  serves  in  tliat  critically  responsible  capacity  satisfy 
the  most  rigid  national  security  standards  in  terms  of  his  clearance 
and  his  backgromid. 

Do  you  want  to  add  to  that? 

Mr.  HoMET.  Yes.  I  think  the  j)urpose  would  be  that  the  security 
clearance  would  relate  only  to  hiy  access  to  asserted  national  security 
information.  If  he  did  not  receive  it,  he  still  would  be  the  Special 
Prosecutor,  and  we  would  merel}^  lose  that  particular  additional  assist- 
ance to  the  court,  such  as  was  provided  in  the  court  of  appeals  formula, 
whereby  Mr.  Cox  was  to  go  into  court  with  Judge  Sirica  and  examine 
the  tapes  together.  Tliey  could  examine  the  tapes,  including  national 
security  information,  in  tliis  ^\  ay.  If  he  does  not  have  a  national  secu- 
rity clearance,  he  cannot  look  at  the  security  information,  but  he  still 
could  follow  the  court  of  appeals  mandate  in  other  respects. 

Mr.  Smith.  All  right.  Thank  you  very  much,  Mr.  Culver. 

Mr.  HuNGATE.  Mr^  Edwards? 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

I  join  my  colleagues  in  thanking  Mr.  Culver  very  much  for  an  excel- 
lent statement. 

Mr.  Culver,  even  though  tliis  miglit  be  constitutional,  do  3^ou  not 
feel  that  you  are  stretcliing  the  Constitution  by  tliis  resolution?  In 
other  words,  are  you  not  setting  up  under  this  bill  a  fourth  branch 
of  Government? 

Mr.  Culver.  No,  Mr.  Edwards.  I  have  heard  it  suggested  that  in 
certain  comments  following  tlie  discliarge  of  Mr.  Cox,  that  he  was 
purporting  to  conduct  himself  in  sucli  a  way  as  to  suggest  the  exist- 
ence of  a  fourth  branch  of  Government.  First,  I  think  that  in  fairness, 
we  have  always  had  somewhat  of  a  fourth  branch  of  Government  exist- 
ing in  the  independent  regulatory  agencies  themselves,  the  whole 
scaffolding  of  regulatory — — 

Mr.  Edwards.  But  they  do  not  deal  with  criminal  conduct.  Is  that 
not  the  difference  between  the  regulatory  agoicies  and  this  ? 

Mr.  Culver.  Well,  in  some  instances  they  are  dealing  with 

Mr.  Edwards.  Prosecutorial  authority  is  not  vested  in  the  regulatory 
agencies. 

Mr.  Culver.  But  I  did  want  to  perhaps,  you  know,  deal  with,  that 
particular  suggestion  on  its  merits. 

Second,  I  do  think,  as  I  tried  to  indicate  in  my  statement,  that 
we  are  talking  about  a  very  unique  and  unprecedented  situation,  both 
in  terms  of  the  demands  and  the  special  nature  of  the  requirements  of 
due  process  of  law,  and  in  the  special  context  we  find  ourselves  in.  we 
are  dealing  with  a  Constitution  that  has  always  demonstrated  flexible 
capacity  to  adapt  to  the  necessities  of  time.  And  I  think  that  this  is  the 
kind  of  situation  where  the  language  of  the  Constitution  is  once 
again  being  called  upon  to  be  sufficiently  flexible  and  compatible  with 
past  precedents  to  deal  with  this  problem,  as  suggested  by  IMr.  Homet 
in  terms  of  the  necessary  and  proper  steps  taken  legislatively  by  Con- 
gress. 

Mr.  Edwards.  You  mentioned  in  your  statement,  Mr.  Culver  the 
Cox  case.  United  /States  v.  Cox,  where  the  Department  of  Justice  just 
refused  to  go  ahead  with  the  suggestion  of  the  Federal  Grand  Jury. 
Now,  this  would  not  be  the  case  if  this  Special  Prosecutor  is  appointed 
by  the  court.  How  could  he  bring  any  proceedings  to  a  successful 
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coii.lusion.  if  he  does  not  have  independence  from  the  executive 
branch. 

Mr,  CuL^-ER.  Mr.  Hornet,  perhaps,  would  want  to  distinguish  the 
case  here  ? 

Mr.  HoiMET.  Yes.  I  think  you  have  to  keep  in  mind  the  difference 
between  the  statutory  setup  that  we  do  have  and  what  the  Con- 
stitution requires.  Of  course,  under  chanter  31  of  title  28  of  the 
TTnited  States  Code,  the  Attorney  General  is  in  charo;e  of  the  Depart- 
ment of  Justice  and  he  controls  the  U.S.  attorneys.  They  respond  to 
liim.  The  legislation  submitted  to  you  would  change  that.  It  would 
substitute  new  legislation,  that  for  the  limited  purposes  set  forth  in 
the  subiect  matter  provisions  of  the  bill,  the  Special  Pro-jocutor  would 
have  supervision  of  the  litigation  either  directly  or  through  his  staff 
O)-  tlirough  U.S.  attorneys  who  would  respond  to  him,  so  that  if  vou 
substitute  in  these  unique  and  special,  and  carefully  limited  circum- 
stances, as  they  are  in  the  bill,  the  word  "Special  Prosecutor"  for 
"Attorney  General,"  you  come  out  with  the  United  States  v.  Cox 
result:  namely,  the  Special  Prosecutor  goes  into  court,  or — check 
that — if  the  grand  jury  becomes  a  runaway  grand  jury,  and  returns 
an  indictment  improperly  against  one  of  the  potential  defendants  and, 
if  in  the  Special  Prosecutor's  judgment,  the  evidence  does  not  am.ount 
to  probable  cause,  so  that  he  refuses  to  sig*n  the  indictment,  under 
this  legislation,  just  exactly  as  in  United  States  v.  Cox.  the  court  could 
not  force  him  to  do  so,  and  that  criminal  proceeding  would  not  go 
forward. 

^Ir.  Edwards.  Well,  thank  you.  You  make  a  very  strong  case. 
However,  do  we  not  have  to  be  careful  that  if  we  move  too  fast  in 
something  like  this  and  we  are,  really,  by  enacting  this  legislation, 
estal>lishing  a  very  important  precedent.  We  have  found  historically 
that  once  we  establish  a  way  of  doing  things,  supported  by  Congress, 
there  is  a  tendency  to  use  it  over  and  over  again.  And  how  do  we  know 
that  next  year  or  the  year  after,  someone  would  not  say,  well,  we  had 
the  Special  Prosecutor  that  time,  and  we  are  just  going  to  have  to 
follow  that  precedent  ? 

Ml'.  CrL^^:R.  Mr.  Edwards,  I  really  do  not  see  any  gemiine  danger  in 
the  situation  you  pose.  If  the  nature  of  the  circumstances  today  dictates 
both  the  desira()ility  and  the  necessity  for  tlie  creation  and  the  estab- 
lisliment  of  a  Special  Prosecutor  and,  as  I  have  indicated  this  morning, 
I  feel  very  strongly  that  it  does,  then  I  think  that  if  it  is  good  for  this 
time,  at  some  future  date,  if  ever  a  precedent  of  this  nature  is  desirable 
in  the  public  interest  to  reestablish  confidence  and  due  process  and  to 
have  nvailnblo  an  approach  and  a  mechanism,  bv  which  we  can  elim- 
iTiate  anv  doubt  as  to  the  integrity  of  the  judicial  system,  or  at  least 
the  administration  of  justice,  and  the  needs  of  due  process,  and  avoid 
the  inherent  conflict  of  interest  situation,  which  is  unique  right  in  this 
context  which  has  never  been  exi^jcrieu'^ed  in  the  prior  histoi'v  of  this 
Republic,  then  and  only  then  should  we  pursue  this  approach.  And  I 
think  that  again  is  why  the  Founding  Fathers  evidenced  such  genius, 
in  the  remaj'kable  flexibility  that  was  incorporated  in  that  constitu- 
tional document. 

Mr.  EDv>^\Rns.  Well,  I  know  my  time  is  up.  Mr.  Chairman.  I  would 
like  to  make  one  other  observation,  howevei'.  that  I  tun  sure  Ave  are 
going  to  face  further  along  the  line.  That  is,  wlierevei'  you  are  talking 
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about  coi-i'uption  or  possible  corruption  in  tho  executive  branch,  you 
are  really  talking  aljout  the  executive  branch  biA^estigating  the  execu- 
tive branch.  It  is  like  a  police  department.  If  j^ou  have  corruption  in 
the  police  department,  the  police  department  investigates  the  police 
department.  It  seems  clear  to  me  that  we  are  surely  going  to  run  into 
that  argument  down  the  road. 

Mr.  CuL^TSR.  I  think  the  only  way  in  Avhich  I  might  distinguish  the 
situation  now  is  both  in  terms  of  the  massive  nature  of  the  problem,  the 
pervasive  problem  that  is  represented  within  the  current  administra- 
tion; and,  second,  frankly,  the  potential,  the  potentiality  of  the  Presi- 
dent, himself,  being  a  defendant,  as  well  as  some  of  his  closest 
associates. 

Mr.  Edwards.  I  thank  you. 

Mr.  HuNGATE.  Thank  you,  Mr.  Edwards. 

If  I  might  make  an  aside  at  this  point.  We  certainly  welcome  our 
friends  from  the  media.  Those  in  the  electronics  branch,  if  you  have 
instruments  that  beep,  squeak,  or  whine,  please  eliminate  the  noises  as 
soon  as  possible.  We  want  to  conduct  the  public's  business  in  public.  It 
would  be  even  more  appropriate  to  do  it  without  any  unnecessary 
distractions. 

Mr.  Dennis? 

Mr.  Dea^nls.  Mr.  Culver,  I,  too,  would  like  to  compliment  you  on  a 
good,  professional  perfoi-mance.  Like  you,  I  see  the  desirability  of  an 
independent  ]irosecutor  here,  and  I  recognize  the  auomaly  of  the  ex- 
ecutiA^e  branch  investigating  itself.  But,  I  also  think  that  you  will 
agree  with  me  that  there  are  pretty  serious  constitutional  problems  in 
your  approach.  I  have  your  memorandum  here  which  I  shall  read.  I 
have  not  had  a  chance  to  yet.  I  have  three  or  four  other  learned 
memoranda  from  competent  counsel  who  come  to  an  opposite  con- 
clusion. So,  obviously,  in  your  approach  we  are  building  in  a  con- 
stitutional question  to  begin  with.  That  is  true,  is  it  not  ? 

Mr.  Culver.  Well,  I  think,  as  I  have  indicated,  Mr.  Dennis,  we  are 
dealing  in  somewhat  uncharted  constitutional  waters,  and  we  have 
to  rely  upon  available  precedents  and  their  interpi-etation  and  legal 
scholarship  in  the  context  of  tlie  unique  situation  that  is  presented 
here  today.  I  think  that  has  to  be  acknowledged. 

Mr,  Dennis.  Now,  the  approach  of  an  Executive  appointment,  sub- 
ject to  senatorial  confirmation,  whatever  its  other  objections  may  be, 
is  constitutionally  sound.  Would  you  agree  with  that? 

Mr.  Culver.  Well,  I  do  not  think  that  one  would  anticipate  any 
constitutional  questions  being  raised,  if  that  were  the  formula  adopted. 
Mr.  Homet  may  wish  to  comment  on  that  because  there  are  argiunents 
that  this  appi'oach  woidd,  in  part,  possibly  raise  some  constitutional 
problems  tliat  would  be  even  more  significant  than  the  ones  that  pos- 
sibly are  suggested  in  our  approach. 

]Mr.  Dennis.  Well.  I  would  certainly  be  glad  to  liear  Mr.  Hornet's 
comments,  but  I  also  would  like  him  to  address  himself  to  the  question 
of  whether  or  not  there  may  be  constitutional  questions  raised,  and 
there  almost  can  be  constitutional  questions  raised  about  anything.  But 
would  you  agree  that  certainly  they  are  far  less  severe  than  in  your 
approach,  because  that  is  a  well-recogjiized  method  that  we  use  all 
of  the  time  ? 

Mr.  Homet.  Well,  llr.  Deniiis,  if  I  may? 
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Mr.  Dexxis.  Yes. 

Mr.  HoMET.  I  am  afraid  I  cannot  agree  to  that  and  I  will  tell  you 
why.  It  will  take  just  a  moment, 

Mr.  Dexnis.  All  right. 

Mr.  Hoi^iET.  If  it  is  clear  that  the  Presidential  appointment,  with 
the  advice  and  consent  route,  is  constitutional,  it  must  be  inthe  first 
instance  because  that  method  of  appointment  is  provided  for  in  article 
II,  section  2.  But  article  II,  section  2  is  also  the  provision  wherein  the 
express  words  say  that : 

The  Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  courts  of  law. 

Now,  inferior  officers  in  this  context,  clearly  excludes  only  those 
persons  named  in  the  Constitution;  that  is,  the  President,  Vice  Presi- 
dent, and  the  Chief  Justice,  or  rather  the  Justices  of  the  Supreme 
Court,  chief  diplomatic  officers,  and  probably  the  heads  of  tlie  depart- 
ments. But,  as  Mr.  Justice  Story  said  in  a  commentary  we  have  cited 
in  our  memorandum,  that  still'leaves  99  out  of  100  of  the  lucrative 
positions  in  Government.  So,  we  start  with  the  clear  constitutional 
lano-uage,  aud  you  really  have  to  look  around  for  some  reason  to  rebut 
it.  The^  burden  to  find  some  reason  is  on  those  who  would  say  there 
is  no  power.  We  have  tried  to  address  all  of  the  argimients  we  know 
of  in  this  memorandum. 

I  would  just  say  that  in  your  own  State,  sir,  of  Indiana,  there  has 
been,  both  by  statute  and  by  court  rule,  as  is  true  of  most  of  the 
States,  a  practice  of  appointino;  special  prosecutors  in  circiur.stances 
of  conflict  of  interest,  having  the  courts  do  that  and  upliokling  the 
constitutionality  of  that,  even  though  there  is  an  explicit  separation 
of  powers  clause  in  the  State  constitution,  which  we  do  not  have  in 
the  U.S.  Constitution.  So,  I  will  admit  this  to  you,  sir,  which  is 
certainly  true:  That,  on  the  Federal  level  only,  this  would  be  a  c«se 
of  first  impression.  I  think  it  is  the  hope  of  the  sponsors  of  the  bill 
that  it  would  also  be  a  case  of  last  impression. 

Mr.  Dennis.  Well,  I  am  familiar  with  the  part  of  article  II  that 
you  referred  to.  Whether  the  kind  of  special  prosecuting  attorney 
we  are  now  talking  about,  who  will  take  the  law  enforcement  function 
of  the  Federal  Government  into  his  hands  in  these  very  import-ant 
matters,  is  actually  an  inferior  officer  within  the  meaning  of  th.at 
clause,  which  is,  generally  speaking,  applied  to  such  people  as  election 
commissioners  and  court  clerks,  U.S.  marshals,  bailiff,  nnd  people  like 
that,  is  certainly  debatable  and  I  would  still  say,  without  necessarily 
opposing  your  measure,  that  a  frank  appraisal  would  have  to  sny 
that  the  Presidential  appointment,  and  a  senatorial  confirmation,  and 
I  set  aside  these  other  objections,  is  certainly  far  more  imper\dous 
to  constitutional  attacks  than  your  proposal.  That  is,  of  course,  a 
matter  of  opinion,  I  suppose,  but  I  feel  that  way  strongly. 

Mr.  HoiMET.  You  Avould  not  have  almost  200  years  of  practice. 

Mr.  Dennis.  Right. 

Mr.  Ho:met.  And,  again,  I  think  the  sponsors  would  say,  thank 
goodness,  we  have  not.  But,  I  would  just  like  to  point  out  one  other 
problem  that  your  alternative  would  have,  that  is  of  constitutional 
dimension,  that  this  app^'oach  would  not  have :  and,  that  is,  that  under 
Representative  Culver's  bill  it  would  be  cry^stal  clear  and  there  could 
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be  no  argument  tliat  tlie  President  conld  not  remove  that  officer.  That 
is,  we  have  cited  tlie  cases  for  that  which  make  that  very  clear. 

]\rr.  Dennis.  Well  that,  of  course,  is  the  great  difficulty  under  Myers 
against  the  United  States  witli  the  other  approach. 

Mr.  HoMET.  That  is  the  point,  yes,  sir. 

Mr.  Dennis.  And  I  agree  to  that. 

Mr.  HoMET.  That  is  the  point. 

Mr.  Dennis.  Of  course,  if  Mr.  Culver  is  correct,  and  I  have  to  look 
at  the  nuinphrey''s  executor  case,  and  I  am  not  sure  he  is  right  about 
how  much  it  cuts  down  Myers,  but  if  he  is  correct  about  that,  the 
Hii7nphrey''s  decision  would,  to  a  considerable  extent,  remove  that 
objection. 

%Iy.  Homet.  About  all  I  can  say  to  you,  sir,  after  120  houi-s  or  so 
of  examining  this  question,  is  that  given  the  argument  in  a  Myers 
ty])e  situation,  it  would  l:>e  much  more  difficult  to  predict  the  outcome 
than  it  vrould  be  to  predict  tlie  outcome  of  this  bill.  That  is  my  judg- 
ment as  I  said. 

Mr.  Dennis.  What  do  you  say  to  Mr.  Biester's  proposal  that  the 
remoA'al  power  be  hedged  by  a  civil  seiwice  finding  of  probable  cause? 

!Mr.  ITomet.  If  the  Myers  case  is  applicable,  then  the  hedging  would 
be  unconstitutional  and  the  President  could  still  fire  the  Special 
Prosecutor. 

Mr.  Dennis.  There,  again,  of  course,  Ave  have  an  unresolved 
question. 

Mr.  HoMET.  That  is  correct. 

]^fr.  Di^xxis.  It  would  socm  to  me  that  might  be  an  approach.  It 
strikes  me,  howevei-,  that  your  entire  legal  position,  which  is  very  well 
]>resented  here,  depends  on  a  narrow  reading  of  Cox  v.  United  /States. 
In  other  words,  if  I  understand  you,  you  are  saying  that  all  that  case 
holds  is  that  a  Federal  judge  cannot  tell  a  Federal  prosecutor  he  has 
to  sign  an  indictment.  I  would  question  that  when  you  look  at  the 
language  in  the  case.  Of  course,  that  is  the  actual  holding  in  the 
case,  that  he  could  not.  But,  nevertheless,  the  court  said  in  their 
opinion,  as  giving  the  reasons,  the  Attorney  General  is  the  hand  of 
the  President  in  taking  care  that  the  laws  of  the  United  States  in  legal 
proceedings  and  iji  the  prosecution  of  offenses  be  faithfully  executed 
which,  of  course,  is  an  Executive  function.  A  discretionary  power  of 
the  Attorney  for  tho  United  States  in  determining  whether  a  prosecu- 
tion shall  be  commenced,  may  well  depend  on  mattere  of  policy,  wholly 
apart  from  any  question  of  probable  cause.  The  Attorney  for  the 
ITnited  vStates,  the  court  said,  is  an  executive  official  of  the  Govern- 
ment, and  it  is  as  an  officer  of  the  executive  department  that  he  exer- 
cises the  discretion  as  to  whether  there  shall  be  a  prosecution.  It  fol- 
lows in  an  incident  of  the  separation  of  powers  that  the  courts  are 
not  to  interfere  with  the  free  exercise  of  the  discretionary  powers  of 
the  attorneys  of  the  United  States  in  the  control  over  criminal 
prosecutions. 

Now,  it  seems  to  me  that  that  language  goes  far  beyond  the  actual 
holding  of  the  court.  I  might  also  call  your  attention  to  Springer  v. 
Z^nifed  States,  the  facts  of  which  are  not  particularly  relevant,  but 
which  is  a  Supreme  Court  decision,  where  in  dictum  they  said  the 
legislative  power  as  distinguished  from  executive  power,  is  the  au- 
thority to  make  laws  but  not  to  enforce  them,  or  to  appoint  the  agents 
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charged  with  the  duty  of  such  enforcement.  The  latter  are  executive 
functions. 

Now,  it  seems  to  me  that  the  Cox  case  and  that  hinguage  hi  the 
Supreme  Court  case  goes  far  beyond  your  narrow  view^  tliat  it  holds 
nothing  other  than  the  fact  that  the  district  judge  cannot  tell  the 
Prosecutor  to  sign  the  indictment. 

Mr.  HoMET.  Mr.  Dennis,  if  you  take  it  at  full  strength,  that  quota- 
tion, which  is  always  dragged  out,  that  it  is  an  incident  of  the  consti- 
tutional separation  of  powers  *  *  *  I  might  say  parenthetically  that 
of  the  cases  cited  in  the  footnote,  none  of  them  support  that  proposi- 
tion, and  there  is  no  other  case  that  has  ever  so  held.  But  in  ajiy  case, 
even  if  it  were  true,  all  it  says  is  that  the  court  cannot  control  th(^,  dis- 
cretion of  the  attorney.  It  does  not  say  that  the  court  cannot  appoint  \\\b 
attorney  and,  indeed,  it  could  not  say  that  because  the  Constitution 
explicitly  says  that  it  can. 

Mr.  Dennis.  Well,  that  v,as  not  in  issue  in  tlie  case,  of  course, 
wliether  he  could  appoint  the  attorney.  But,  they  certainly  do  treat 
him  as  an  executive  officer. 

Mr.  rioMET.  Yes ;  and  he  is  an  executive  officer  because  the  Congress 
has  so  made  him  under  chapter  ol  of  title  liH.  But,  vou  can  change 
that  statu.te.  You  can  read  the  same  quotation  to  say  that  it  follows  as 
an  incident  of  the  separation  of  powers  that  the  courts  cannot  inter- 
fere with  the  discretion  of  a  Special  Prosecutor.  I  might  say  I  think  it 
is  really  a  due  process  question,  preserving  the  adversary  process,  and 
is  not  at  all  dependent  on  tlie  se})aration  of  powers. 

Mr.  Dennis.  That  gets  in  here,  too.  That  is  another  question.  You 
are  trying  to  hedge  it  about  v\ith  yoiii-  pro]">osals  and  you  may  have 
done  so  successfully,  Init  it  is  an  anomalous  idea  to  liave  the  court, 
which  is  going  to  try  the  case,  appointing  the  Prosecutor  also. 

]\Ir.  HoMET.  I  Avould  say  we  devote  a  great  deal  of  this  memorandum 
to  exactly  those  points,  which  I  recognize  as  genuine,  and  we  hope 
that  you  will  exiunine  those,  the  cases  and  considerations  that  we  have 
assembled. 

Mr.  Dennis.  Well,  I  do  not  want  to  take  up  too  much  more  time,  I 
just  want  to  throw  out  one  further  suggestion.  This  is  an  unusual  sit- 
uation, and  you  lia^e  inesca]:)able  i^roblems  here,  and  that  is  why  it 
seems  to  me  that  if  you  can  do  wliat  I  think  we  all  want,  without 
raising  any  unnecessary  constitutional  problems,  which  are  certainly 
going  to  be  raised  by  all  defense  counsel,  we  ought  to  try  to  do  it. 
And  I  wonder  how  much  relevance,  under  the  circumstances,  the 
removal  poAver  really  has — it  has  an  appeal,  of  course,  but  what 
practical  strength  has  it  really  got?  Does  anybody  think  that  if  a 
Prosecutor  were  ap])ointed  now,  a  high-class  Pro.-ecutor.  confirmed 
by  the  Senate,  that  the  President  of  the  United  States  actually  would 
have  tlie  courage  to  fiie  him  again,  unless  there  were  oln-ioiis  good 
grounds  for  it  ? 

Mr.  Culver.  Well,  Mr.  Dennis,  I  guess  I  could  envision  a  situation 
where  the  alternative  to  firing  him  under  a  given  set  of  circumstances 
would  l)e  preferable. 

Mr.  Dennis.  I  am  sorry  ? 

Mr.  Cttlatsr.  I  can  envision  a  set  of  circumstances  where  the  Presi- 
dent might  find  himself  in  a  situation  where  tlie  alternative  to  not 
firing  him  would  be  less  desirable. 
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Mr.  Dennis.  Well.  T  would  just  liaA^e  to  say  to  you  on  that,  and  I  am 
certainly  not  advocating;  it,  })ut  if  you  actually  got  down  to  that  situ- 
ation, I  would  suggest  to  you  that  the  constitutional  remedy  is  impeach- 
ment, 

Mr.  Culver.  "Well,  T  have  little  doubt  that  that  would  follow.  But 
T  just  think  that  we  have  been  through  an  experience  here  in  one  in- 
stance already  which  in  the  judgment  of  officials  within  the  admin- 
istration, constituted  a  breach  of  faith  in  terms  of  the  obligation  of 
the  President,  in  terms  of  the  circumstances  which  could  legitimately 
give  rise  to  his  discharge.  And  I  think  having  had  that  experience 
once  and  in  terms  of  the  problems  that  are  now^  being  suggested  that 
have  been  recently  encomitered  in  terms  of  the  freedom  of  access 
through  appropriate  legal  procedures  and  means,  has  already  sug- 
gested the  inherent  problems  here. 

Mr.  Dennis.  Well,  I  think  maybe  I  have  used  up  sufficient  time. 

Mr.  HoMET.  With  the  Chair's  indulgence,  if  I  could  just  have  one 
further  comment? 

Mr.  Httngate.  We  ought  to  charge  admission  here  with  you  two 
arguing  law.  Go  ahead,  Mr.  Hornet. 

Mr.  Homet.  I  apologize,  but  it  does  seem  to  me  that  Mr.  Dennis 
raises  one  of  the  fundamental  points  here  that  the  committee  will  want 
to  consider.  I  would  just  like  to  draw  attention  here  to  the  fact  that 
we  have  dealt  with  the  question  yon  just  raised  on  page  14  of  the  legal 
memorandum  whore  we  point  out  tliat  the  necessary  and  proper  clause 
is  written  very  broadly  to  say  that  the  Congress  has  power  "to  make  all 
laws  necessary  and  proper."  It  does  not  say  it  has  to  resort  to  impeach- 
ment. It  has  power  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States, 

Now,  let  me  suppose,  which  I  do  not  happen  to  believe  the  cases  will 
support,  that  the  prosecution  is  inherently  an  executive  fimction.  Let 
us  suppose  that  prosecutorial  discretion  means  everything  the  pro- 
ponents claim  it  does.  Still,  the  "necessary  and  proper"  clause  vests 
in  Congress  the  power  to  do  what  is  necessary  and  proper  to  bring 
those  powers  into  proper  execution.  And  if,  as  in  this  circumstance, 
that  is  barred  and  inhibited  by  a  demonstrated  case  of  conflict  of  in- 
terest, then,  and  in  those  circumstances,  which  is  all  that  the  bill 
addresses,  the  Congress  has  power,  not  only  to  impeach  but  to  make 
laws. 

Mr.  Dennis.  Well,  that  is  certainly  an  ably  put  argument.  But,  I 
still  wonder  if  in  your  efforts  to  reach  the  situation,  you  are  not  really 
ti-ying  to.  by  legislation,  change  the  whole  constitutional  framework, 

Mr.  Hungate.  Thank  you,  Mr.  Dennis. 

The  Chair  will  state  that  we  do  have  one  Senator  and  two  Congress- 
men waiting  to  testify.  I  apologize  for  starting  somewhat  late  this 
morning.  With  an  abundance  of  optimism,  we  have  scheduled  eight 
or  so  Congressmen  for  today,  Mr,  Culver,  being  the  principal  sponsor, 
we  do  want  to  give  him  adequate  time. 

And  that  was  not  said  to  slow  you  down,  Mr,  Mann. 

Mr.  Mann,  Thank  you,  Mr.  Chairman. 

Otlier  than  to  express  admiration  for  the  professional  presentation 
of  both  of  the  witnesses,  and  to  acknowledge  that  they  will  inspire  me 
to  "hit  the  books,"  I  have  no  other  questions. 
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Mr.  HuNCxATE.  There  is  a  very  seasoned  questioner. 

Mr.  ISIavne,  please  ? 

Mr.  Mayne.  Thank  you,  Mr.  Chairman.  I  want  to  congratulate  my 
colleague  from  Iowa  for  his  very  carefully  prepared  formal  statement, 
and  also  for  the  expert  way  in  which  he,  and  is  it  pronounced  Hornet  ? 

Mr.  HoMET.  Hornet. 

Mr.  Mayne.  Fine,  you  have  been  answering  the  questions  of  the  com- 
mittee. I  very  strongly  favor  having  a  Special  Prosecutor  carry  out  the 
prosecution  of  the  Watergate  matter,  but  like  other  members  of  the 
subcommittee,  we  also  want  this  office  of  such  Special  Prosecutor  to 
be  set  up  in  such  a  way  that  it  v/ill  have  at  least  a  reasonable  chance 
of  meeting  constitutional  requirements.  It  really  would  not  accomplish 
very  much  just  to  have  a  Special  Prosecutor  and  then  have  the  indict- 
ments or  convictions  which  would  be  obtained  by  such  a  Prosecutor 
thrown  out  on  appeal. 

Now,  I  am  grateful  to  you  for  this  26-page  memorandum,  which  was 
handed  to  me  as  you  were  about  to  take  the  stand.  I  am  sure  that  that 
will  be  very  helpful.  I  have  not  had  an  opportmiity  to  review  it  yet. 

Do  I  understand  correctly  that  this  memorandum  supports  the 
revised  version  of  the  bill  that  you  have? 

Mr.  CuL^^R.  It  is  geared  to  the  new  bill,  Mr.  Mayne. 

Mv.  Mayne.  I  think,  as  Mr.  Kasteiuneier  pointed  out,  that  this  does 
indicate  that  the  first  version  that  was  introduced  on  the  23d  was  really 
done  rather  precipitously,  before  you  had  had  time  to  give  it  the  careful 
research  which  I  am  sure  has  now  gone  into  tlie  memorandum, 

Mr.  CIJL^^R.  Mr.  Mayne,  could  I  answer  on  that  point? 

INIr.  Mayne.  Surely. 

Mr.  Culver.  It  is  much  more  a  compliment  to  the  energies  and  abili- 
ties of  the  staff  and  our  legal  consultant  and  to  the  s]5onsor  of  the 
legislation  that  in  actual  fairness  and  fact,  the  modifications  that  we 
have  recommended  in  my  prepared  statement  today  are  really  remark- 
ably modest  in  their  nature,  with  the  single  exception  of  the  appoint- 
ing authority  formulation  that  we  have  suggested,  which  really  has 
been  an  effort  not  to  adjust  it  to  any  fundamental  defect  in  the  original 
proposition  but  rather  to  accommodate  some  of  the  expressed  concerns 
of  others  who  were  desirous  of  cosponsoring  but  have  raised  this  as 
a  particular  area  of  concern  to  them,  largely,  based  on  an  issue  of 
personality  rather  than  procedure  as  far  as  the  basic  provisions  of  the 
legislation  are  concerned. 

Now,  I  only  say  that  because  I  am  extremely  pleased  at  the  efforts 
that  went  in  on  the  House  of  Representatives  side  to  take  the  leader- 
ship, at  least  in  having  before  the  Congress,  as  a  workable  starting 
point,  an  approach  that  is  basically  sound.  And  I  think,  perhaps,  the 
best  testimony  to  that  is  the  fact  that  the  other  body  had  a  week  to 
work  on  their  legislation  and  really  came  up  with  a  measure  that 
essentially  mirrored  this  approach.  And  I  do  not  sav  that  in  any  way 
critically  of  anyone  else.  It  is  a  tribute,  I  think,  to  the  effort  that  went 
into  it.  ]>ut.  I  would  be  remiss  if  I  allowed  to  stand  without  challenge 
the  suggestion  that  a  week's  additional  research  has  suddenly  raised 
fu')damentally  constitutional  defective  aspects  to  this  approach.  That 
has  not  been  the  case. 

Mr.  Mayne.  Well,  I  would  certainly  agree  with  you  that  such  speedy 
action,  as  I  understand  the  timetable,  in  getting  something  on  file  the 
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very  first  day,  and  within  about  tlio  fii'st  liour  tliat  tlie  House  was  in 
session  after  tlie  discliaroe  of  Mr.  Cox,  would  be  very  effective  and 
was  ver}^  effective  in  dramatizing  the  need  for  a  Special  Prosecutor. 
But,  I  cannot  believe  that  it  was  conducive  to  thorough  research  or 
careful  draftsmanship,  and  I  am  glad  to  see  that  time  lias  been  taken 
in  this  presentation  to  give  the  connuittee  the  kind  of  careful  consid- 
eration that  we  hope  to  give  to  the  bill. 

You  can  correct  me  if  I  am  wrong,  but  as  I  recall  the  timetable,  it 
was  Saturday  evening,  October  20,  when  Mr.  Cox  was  discharged  and 
the  following  day  was  a  Sunday,  and  the  following  day  was  Veterans 
Day,  a  holiday,  with  many  Members  of  the  Congress  out  of  the  city 
in  their  districts.  And  then  the  next  morning,  as  I  recall,  in  mid- 
morning  the  wir<>,  services  carried  a  report  that  the  Democratic  study 
group  had  agreed  upon  a  bill,  and  then  during  the  1-minute  speech 
time,  you  announced  your  intention  of  shortly  filing  the  bill.  That 
really  did  not  give  very  much  time  for  careful  deliberation,  did  it? 

Mr.  Culver.  Well,  I  would  only  say  this,  Mr.  Chairman,  that  Smi- 
day  and  Monday  w^ere  not  holidays  for  either  me  or  my  assistants, 
and  what  we  were  attempting  to  do,  given  the  crisis  of  the  moment, 
in  terms  of  the  public  outrage  over  the  events  of  that  Saturday  eve- 
ning, to  give  some  suggestion  that  there  was  going  to  be  immediately 
before  the  Congress  some  viable  constitutional  alternative  to  a  con- 
dition in  this  Nation  that  raised  such  fundamental  and  feai'ful  doubts 
of  the  Americans  all  over  the  country  as  to  whether  or  not  we  were 
going  to  continue  to  have  a  system  of  government  that  was  dedicated 
and  pren:iised  on  a  system  of  law  and  a  rule  of  law. 

Now,  this  is  one  formulation  and  I  did  not  come  here  with  any  sug- 
gestion that  this  represents  any  Utopian  scheme  or  any  final  perfection. 
But,  again,  I  think  the  best  testimony  to  the  basic  integrity  of  the 
scholarship  that  went  into  the  initial  presentation,  and  the  enormous 
amount  of  effort  expended  in  48  hours,  I  think  the  best  testimony  to  the 
quality  of  that  work  is  the  fact  that  the  other  body  has  had  a  week, 
that  the  other  constitutional  scholars  have  had  the  ensuing  time,  and 
that  any  other  approaches  or  any  other  modifications  to  this  approach 
are  relatively  modest.  I  would  only  say  that  and  it  is  much  more  a 
tribute  to  our  advisers  certainly,  than  to  the  author  of  the  legislation. 

Mr.  Mayne.  Now,  I  assume,  and  perhaps  it  goes  without  saying,  but 
I  assume  that  the  bill  which  you  did  introduce  was  the  one  approved 
by  the  Democratic  study  group  ? 

Mr.  Culver.  It  was  not  approved  by  the  Democratic  study  group  at 
all.  I  happen  to  be  the  chairman  of  the  Democratic  study  group.  There 
were  certain  staff  people  on  the  Democratic  study  group  with  whom  I 
was  in  immediate  contact  on  Sunday  morning  and  suggested  as  part  of 
the  appropriate  discharge  of  my  own  responsibilities  here  in  the  Con- 
gress, that  I  felt  we  had  a  clear  obligation  to  come  forward  promptly 
vnth  some  suggestions  as  to  how  the  House  could  reasonably  deal  with 
this  problem. 

As  you  know,  the  Democratic  study  group  enjoys  a  membership 
of  about  175  Democratic  Members  of  the  House. 

Now,  on  Tuesday  morning,  every  week,  we  have  a  Democratic  study 
group  executive  committee  meeting,  and  I  felt  that  I  certainly  would 
be  obliged  on  that  occasion,  to  make  some  suggestions  as  to  an  appro- 
priate course  I  felt,  in  part,  we  should  be  proceeding  on  in  view  of  the 
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situation  of  the  previous  weekend.  And  one  of  tlie  clear  things  that  was 
obvious  to  me  Sundav  morning,  following  the  shock  of  the  previous 
Saturday  night,  was  that  at  a  minimum,  this  Congress  was  obligated  to 
come  forward  with  a  suggestion,  and  the  proposal  for  the  creation  of 
a  special  independent  prosecutor  who  would  not  experience  the  same 
fate,  and  could  be  insulated  from  the  same  kinds  of  pressure  that 
denied  him  an  opportunity  to  pursue  a  vigilant  search  for  the  truth, 
given  the  scandals  that  currently  plague  this  Nation,  was  one  approach 
that  obviouslv  had  merit.  Other  approaches  were  outright  impeach- 
ment on  the  floor,  as  vou  also  heard  them  being  presented.  Now,  I  think 
this  is  clearly  a  first  "step  in  terms  of  any  reasonable  dealing  with  this 
situation  that  presented  itself  on  that  terrible  weekend  in  the  Nation's 
history,  and  that  is  it.  The  Democratic  study  group  did  not  approve  or 
disapprove.  I  suggested  this  and  was  quite  amazed  witli  the  alacrity 
with  which  cosponsorship  was  experienced.  We  had  106  cosponsors  by 
5  o'clock  that  night. 

We  just  felt  that  as  a  part  of  our  own  res])onsibility  in  the  House, 
as  a  whole,  and  in  the  Congress,  that  we  sliould  come  forward  with 
some  suggestion  as  to  how  we  can  deal  with  this  problem.  And,  Mr. 
jMayne.  no  one  in  this  Congress  has  a  greater  respect  or  appreciation 
of  the  capability  of  this  committee,  and  its  own  staff,  to  review  this 
one  proposal  and  to  make  your  own  judgment  as  to  the  suitability, 
includin.':  its  constitutionality.  But,  w<^  hope  thai:  hv  some  of  these  ef- 
forts we  have  been  able  to  advance  that  whole  process. 

Mr.  Mayne.  Well,  I  take  it  then  that  if  you  were  immediately  and 
\  pry  admirably  in  contact  on  Sunday  moi-ning  with  the  staff  of  the 
Democratic  study  group,  that  they  did  contribute  to  the  work  prod- 
uct which  you  pi-esented  to  the  executive  committee  on  Tuesday 
moiTiing? 

Mr.  CuL^-ER.  They  certainly  did.  I  might  add  not  as  substantially  as 
jSIr.  Homet  did,  wlio  also  was  asked  to  participate  in  the  draftsman- 
ship of  the  original  legislation. 

Mr.  Mayxe.  As  early  as  Sunday  ? 

Mr.  Culver.  Yes. 

Mr.  jNIayne.  Well.  now.  this  is,  T  know,  one  question  that  a  lawyer 
sliould  not  ask,  but  T  do  think  that  the  people  of  the  country  are  entitled 
to  know  a  little  more  al:)oiit  IMr.  Hom.et  than  the  mere  fact  that  he 
was  a  clerk  for  Mr.  Justice  Frankfurter,  which,  after  all,  I  am  sure 
does  not  cover  his  entire  professional  career.  And  I  know  that  lie  must 
have  had  a  veiy  distinguished  career  since  then. 

Mr.  Cul\t:r.  Mr.  Mayne 

Mr.  Mayne.  But  I  would  like  him  to  just  state  briefly 

Mr.  CuL^T^R.  I  will  be  glad  to  do  that  but  in  fairness  to  jNIr.  Homet. 
T  might  suggest  that  the  only  thing  T  can  think  of  really  negative  alwut 
him  is  that  he  hapiiened  to  be  an  undergraduate  classmate  as  well  as 
law  school  classmate  of  Congressman  Culver  but,  other  than  that— — 

Mr.  Mayxe.  Well,  that  gives  him  a  good  mark  to  start  with,  in  my 
book,  of  course,  but  T  am  obviously  ignorant  of  what  he  has  been  doing 
since  he  left  Mr.  Justice  Frankfurter  and  perhaps  he  could  tell  us 
briefly  about  his  subsequent  experience. 

Mr.  TToMET.  T  would  be  glad  to  submit  my  curriculum  vitae  to  the 
committee. 

Mr.  Mayxe.  Nothing  in  detail.  But,  that  is  a  long  while  ago  wdien  you 
were  with  the  great  Justice. 
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Mr.  HoMET.  Twehe  yetu's  and  in  the  interim,  Mr.  Mayne,  I  have 
!>een  half  of  the  time  in  the  private  practice  of  law  here  in  Washington, 
D.C.,  as  I  am  at  the  present  time,  and  also  serving  as  a  legal  consultant 
on  this  occasion  to  Senator — to  Congressman  Culver.  That  was  a 
P'reudian  slip.  And  I  have,  in  the  interim  period,  also  served  in  both 
Democratic  and  Republican  administrations.  The  last  time  I  appeared 
before  the  Congress  it  was  with  Secretary  Shultz,  who  was  at  that  time 
Chairman  of  President  Nixon's  Cabinet  Task  Force  on  Oil  Import 
Controls,  which  I  served  as  chief  counsel. 

Mr.  Mayne.  Thank  you. 

I  have  just  one  other  brief  line  of  questioning,  Mr.  Chairman. 

Mr.  HuNGATE.  Yes. 

Mr.  Mayne.  I  would  ask  my  colleague  from  Iowa  if  it  is  not  true 
that,  from  what  I  heard  of  former  Special  Prosecutor  Cox's  state- 
ment on  the  television  panel  program  last  Sunday  that  he,  himself,  has 
very  serious  reservations  about  the  constitutionality  of  your  approach  ? 

Mr.  CuL\'ER.  I  happened  to  hear  that  program,  Mr.  Mayne,  and  I 
think  an  accurate  presentation  of  what  Mr.  Cox  said  on  that  occasion 
was  that  while  he  recognized  and  aclaiowledged  there  were  certain 
constitutional  questions  raised  by  snch  an  approach,  that  he  was  per- 
suaded that,  on  balance,  given  the  circumstances  today,  it  would  be 
found  to  be  constitutional.  Xow,  I  think  subsequent  to  that  appearance 
on  "Meet  the  Press"  and  his  appearance  before  the  Senate,  earlier  this 
week,  I  think  that  he  also  suggested  by  way  of  strengthening  that  view, 
that  in  the  interim  he  has  had  more  opportunity  to  review  the  relevant 
cases  and  legal  materials  and  he  is  convinced  that  it  would  be  con- 
stitutional, this  approach. 

Mr.  Mayne.  Well,  he  is  quoted  in  the  Washington  Post  of  October 
29,  and  that  was  the  day  following  his  appearance  on  the  show,  as  hav- 
ing said,  and  I  quote :  "But  I  have  to  say  in  honesty,  that  there  is  room 
for  argument  on  the  other  side,  and  the  Congress  will  have  to  consider 
whether  it  is  worth  running  the  risk  of  passing  it."  He  is  referring  to 
the  Ba}^!  Bill,  I  believe,  which  is  very  similar  to  yours. 

Continuing  the  quote :  "Because  if  it  is  unconstitutional  there  would 
be  the  further  risk  that  indictments  will  be  thrown  out  and  justice 
would  never  be  done." 

Now,  it  seems  to  me  that  is  the  thing  that  is  causing  this  subcom- 
mittee to  be  cautious  and  deliberate.  We  want  very  much  to  have  a 
workable  system,  something  that  will  not  invite  an  overthrow  of  the 
Special  Prosecutor  on  constitutional  grounds.  Now,  if  he  has  changed 
his  mind,  that  is  in  the  last  couple  of  days,  why  well  and  good,  but 
he  seems  to  be  pretty  clear  on  the  record  from  the  television  state- 
ment that  he  sees  very  serious  constitutional  problems. 

Mr.  CirLVER.  Well,  he  suggested,  Mr.  Mayne,  that  there  were  con- 
stitutional arguments  and  we  certainly  fully  acknowledge  that  there 
are  constitutional  arguments.  And,  secondly,  he  indicated  as  recently 
as  yesterday,  I  think,  and  I  wish  I  had  available  both  the  transcript 
of  that  earlier  appearance,  you  know,  as  well  as  yesterday's  because  I 
think  it  is  quite  clear  that  while  fully  acknowledging  these  constitu- 
tional arguments  that  on  balance,  he  felt  that  this  was  a  legislatively 
sound  approach  constitutionally  and  that  he  favored  it.  He  is  in  favor 
of  it. 

Mr.  Mayne.  Well,  I  do  want  to  commend  you  particularly  for 
the  change  where  you  no  longer  ask  to  have  Judge  Sirica  be  the 
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appointing  judge  who  would  appoint  the  prosecutor  because  your 
bill,  in  its  original  version,  also  said  that  this  would  disqualify  Judge 
Sirica  from  any  further  activities  in  the  case.  And  I  think  it  would 
be  a  great  loss  to  have  this  man,  with  his  great  experience  and  famili- 
arity and  the  Watergate  matter,  from  the  very  beginning,  removed 
in  one  swoop  from  any  further  participation  in  the  case.  And  I  cer- 
tainly support  your  latter  version  over  the  former  in  that  respect. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  I  am  sorry  I  missed  him.  I  wish  they  had  had  Mr. 
Cox  on  at  the  half-time  show  to  get  in  that  debate. 

Ms.  Holtzman,  please? 

Ms.  Holtzman.  Thank  you,  Mr.  Chairman.  I  wash  to  thank  my 
colleague,  Mr.  Culver,  and  his  colleague  for  the  very  excellent  pres- 
entation they  have  made. 

Turning  from  the  constitutional  question  for  a  moment  to  the  prac- 
tical question :  the  reason  for  the  hiring  of  ^Nlr.  Cox  in  the  first  place 
was  because  allegations  of  illegality  and  misconduct  had  reached 
the  oval  office  itself  and  subsequently,  the  reason  that  Mr.  Cox  was 
fired,  seems  to  be  because  he  was  trying  to  obtain  access  to  Presidential 
papers.  In  fact,  the  President  in  his  letter  to  Mr.  Richardson  said :  ''I 
am  instructing  you  to  direct  Special  Prosecutor,  Archibald  Cox,  of 
tlie  Watergate  Special  Prosecution  Force,  that  he  is  to  make  no  further 
attempts  by  judicial  process  to  obtain  tapes,  notes,  or  memoranda  of 
Presidential  conversations." 

In  his  news  conference  last  Friday,  the  President  indicated  that 
while  he  Avould  favor  the  appointment  of  a  Special  Prosecutor,  that 
Special  Prosecutor  would  not  have  the  power  or  the  right  to  obtain 
Presidential  papers,  whatever  those  may  be.  And  earlier  this  week, 
Mr.  Haig  stated  that  if  the  presidentially  appointed  Special  Prosecu- 
tor was  the  type  that  would  feel  encumbered  by  having  to  pledge  not 
to  seek  additional  White  House  documents,  and  I  am  quoting  at  this 
point :  "He  is  perhaps  not  the  man  that  we  would  want." 

Now,  is  it  conceivable  that  the  President  at  this  point  would  appoint 
as  Special  Prosecutor  somebody  who  would  vigorously  pursue  all  of 
the  evidence  ? 

Mr.  Culver.  Well,  I  think  based  on  that  history  that  you  recited, 
that  the  likelihood  is  not  there. 

Ms.  Holtzman.  And  is  it  not  possible  that 

Mr.  Culver.  Also,  I  think  the  problem  is,  the  question  is  raised, 
who  would  take  it?  It  seems  to  me  that  if  one  were  to  accept  the 
responsibility  of  being  an  independent  prosecutor,  and  implicit  in 
that  assignment,  is  necessarily  the  power  through  every  appropriate 
legal  means  to  pursue  the  pursuit  of  truth,  and  try  to  administer  jus- 
tice in  his  capacity,  as  he  best  judges  that  to  be,  he  cannot  be  ci'ippled 
and  strait] acketed  and  denied  access,  through  the  proper  legal  proc- 
esses for  this  material  that  he  feels  is  essential  in  terms  of  dealing  witli 
the  alleged  criminal  wrongdoing. 

Now,  it  seems  to  me  that  if  there  is  a  real  question,  and  I  certainly 
respect  the  fact  tliat  there  may  well  be  in  terms  of  any  particular  ])ros- 
ecutor's  request  for  any  particular  document,  then  the  approjiriate 
way  to  resolve  that  question  in  contention  is  through  the  judicial 
process,  where  they,  alone,  are  uniquely  equipped  and  resi)onsible 
for  making  those  judgments.  If  we  pursue  a  system  to  where  one  man 
in  one  position  can  unilaterally  make  those  determinations  and  these 
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judoments,  we  have  quickly  moved  from  a  situation  under  law  to  a 
rule  by  a  man  who  purports  to  be  above  the  law.  It  is  just  as  simple 
as  that. 

Ms.  IIoLTZMAN.  And  can  we  not  envisage  that  the  President  having 
taken  the  action  that  he  has  and  having  made  the  statement  that  he 
already  has,  and  Mr.  Ilaig  as  his  chief  advisor  having  made  those 
statements,  that  Ave  might  have  a  stalemate  in  terms  of  the  con- 
firmation of  the  Special  Prosecutor  at  the  time  that  this  Nation  is 
demanding  the  quick  implementation  of  the  incpiiry  that  the  "Water- 
gate grand  j ury  was  undertaking  ? 

Mr.  Culver.  I  certainly  tliink  this  would  be  a  likely  consequence. 
Ms.  IIoLTzMAN.  And  getting  to  the  constitutional  "issue,  can  we 
not  conceptually,  at  least,  break  it  into  two  categories.  One  is  the 
investigative  category  and,  second,  the  decision  whether  or  not  to 
prosecute  and  how  to  try  the  cases.  Is  there  any  question  in  anylx)dy's 
mind  that  the  investigative  function  of  a  prosecutor  handling  tlic 
grand  jury  is  not  an  executive  function  and  that  Congress  would 
have  complete  authority,  at  least,  with  respect  to  tlie  investigative 
power  to  create  a  court-appointed  Special  Prosecutor  ^ 

Has  anybody  challenged  the  constitutionality  insofar  as  that  is 
concerned  ? 

Mr.  HoMET.  Ms.  Iloltzman,  for  that  purpose,  I  do  not  believe  legis- 
lation would  even  be  necessary,  although  it  might  be  desirable.  It 
is  an  inherent  power  of  the  grand  jury  to  conduct  its  own  investi- 
gation and,  if  dissatisfied  with  the  services  of  the  U.S.  Attorney,  to 
ap]t)oint  its  own.  The  problem  is  that  the  grand  jury  may  not  know 
whether  it  is  being  misled  or  when  information  is  being  withheld 
from  it.  And  the  further  problem  is  that  without  legislation,  or  with 
legislation  that  would  only  go  that  far,  the  vital  power  to  sign 
indictments,  which  is  what  commences  a  criminal  proceeding,  and 
catapults  it  to  the  trial  stage,  would  still  be  in  the  hands  that,  accord- 
ing to  the  purpose  of  the  sponsors  of  this  bill,  are  tied  by  conflict  of 
interest. 

Ms.  HoLTZMAN.  But  to  your  mind,  at  least,  and  I  gatlier  from  your 
testimony  that,  insofar  as  the  Special  Prosecutor  Avas  appointed  by 
the  court,  through  an  act  of  this  Congress,  his  activities  in  connection 
Avith  the  inA'estigation  undertaken  by  the  grand  jury  Avould  not  be 
susceptible  to  constitutional  attack  ? 
Mr.  HoMET.  Quite  right. 

Ms.  HoLTZMAN".  I  just  liaA'c  one  question,  Mr.  Cliairman,  ii'  I  may, 
going  to  the  matter  of  the  exclusive  jurisdiction  that  you  have  giA'en 
in  your  bill  to  the  Special  Prosecutor. 

Simply  you  say  that  he  shall  have  exclusive  jurisdiction  over  all  of 
the  matters  arising  out  of  the  grand  jury  and  in  his  jurisdiction,  but 
Avhat  teeth  do  you  provide  for  tliat  provision,  Avhat  Avays  do  you 
])rovide  to  prevent,  for  example,  the  Department  of  Justice  from 
perhaps  settling  those  cases,  or  taking  nolo  contendere  pleas  from 
people  Avhom  the  Watergate  grand  jury  had  indicted?  And  Avhat 
could  the  Special  Prosecutor  do  to  preA^ent  that  from  happening? 
"What  does  your  bill  do  to  take  that  matter  into  account? 

Mr.  HoMET.  If  I  may  speak  to  that  again,  Ms.  Ploltzman,  the  first 
thing  to  notice  is  that  the  bill  would  giA^e  the  Special  Prosecutor  the 
poAvers  that  otherAvise  Avould  be  held  by  the  Attorney  General  or  the 
U.S.  attorneys.  So,  any  action  taken  by  them  within  tlie  field  of  juris- 
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diction  reserved  by  the  Congress  to  tlie  Special  Prosecutor,  would  be 
a  nnllit^y  as  a  matter  of  law. 

Second,  however,  vou  do  give  me  an  opportunity  to  invite  the  com- 
mittee's attention  to  an  appendix  of  four  pages  that  has  been  prepared 
and  is  incorporated  at  the  close  of  the  legal  memorandum.  This  is  an 
effort  on  our  part  to  take  the  provisions  of  the  Culver  bill,  compare 
them  with  the  provisions  of  the  Bayh  bill,  and  join  them  together. 
There  are  certain  provisions  of  the  Senate  bill  that,  for  example,  deal 
Avith  the  requirements  of  cooperation  by  other  agencies  in  a  more  care- 
fully carpentered  fashion  than  was  done  in  our  bill,  is  Representative 
Culver's  bill,  and  it  seemed  to  us  appropriate  for  consideration.  So,  we 
have  made  an  initial  elfort  to  put  together  an  18-section  coordinated 
Culver-Bayh  bill,  which  we  hope  might  be  a  starting  point  for  consid- 
eration both  in  this  committee  and  in  the  Senate  Judiciary  Committee. 

Ms.  HoLTZMAN.  Thank  you  very  much  and  thank  you,  Mr.  Chair- 
man. 

]\Ir.  HuNGATE.  Yes. 

^Ir.  Hogan  ? 

Mr.  Hogan.  I,  too,  would  like  to  thank  the  two  witnesses  for  their 
obvious  labors  in  bringing  this  proposal  before  us.  I  think  that  we  are 
in  the  possibly  perilous  situation  of  acting  too  quickly  in  order  to 
respond  to  what  is  obviously  a  concern  on  the  part  of  the  public.  One 
of  the  weaknesses  of  U.S.  politicians  is  that  we  always  feel  compelled 
to  instantly  respond  to  public  outrage  with  some  kind  of  a  legislative 
proposal,  and  I  fear  that  that  is  what  we  are  doing  in  this  instance. 
A  week's  research  or  48  hours  over  a  holiday  weekend  of  research  I 
think  is  far  from  adequate  when  we  are  concerned  v/ith  basic  constitu- 
tional questions  involved  in  this  pioneering  effort  that  we  are  now 
l^i'obiug  today.  I  share  Congressman  Edvrards'  concern  that  we  may 
i)e  setting  up  a  separate  branch  of  Government  outside  of  the  general, 
ordinary  routine  way  of  prosecuting.  I  also  am  deeply  concerned  that 
tlvere  are  very  serious  constitutional  questions  involved,  since  for  all 
of  the  arguments  which  you  gentlemen  have  advanced,  there  are 
counterarguments  utilizing  the  same  precedent  to  come  up  with  a 
dilTerent  conclusion.  And  if  our  objective  is  to  see  that  those  guilty  of 
wrongdoing  are  brought  to  justice  as  expeditiously  as  possible.  I  think 
that  we  might,  in  this  endeavor,  be  impeding  that  because  I  can  fore- 
see the  raising  of  a  constitutional  challenge  to  the  Prosecutor  himself. 
I  think  that  is  a  very  serious  problem  which  we  face. 

Now,  another  subcommittee  of  the  House  Judiciary  Committee 
inteu<ls  to  embark  upon  a  i-eform  of  the  grand  iury  svstem  and  I  sub- 
mit that  in  this  instance  we  ou2,lit  to  ]ierha])s  be  looking  in  that  di- 
rection T'ather  than  to  o-o  outside  of  the  Department  of  Justice,  I^.S. 
Attoi'ney,  Pi-osecutor  function,  and  address  ourselves  to  the  grand 
jui-y  where  there  is  clearly  a  constitutional  mandate  in  the  area  of 
criminal  law.  It  has  been  observed  by  you  o-entlemen  correctly  on 
a  number  of  occasions  during  the  previous  discussion  that  while  the 
grand  jury  does  have  a  clear  mandate  to  investigate,  it  has  absolutely 
no  ]iower  to  indict.  It  can  only  return  a  true  bill,  and  without  the 
iipproving  signature  of  the  U.S.  Attorney,  there  is  no  indictment. 
Now,  this  is  not  tnie  on  the  State  level. 

Now,  it  seems  to  me  we  might  come  closer  to  achieving  what  we  all 
desire,  and  that  is,  a  vigorous  impartial  prosecution  of  wrongdoing, 
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without  any  opportunity  of  those  wlio  might  be  guilty  of  wrongdoing 
to  be  able  to  impede  the  prosecutive  process,  if  the  grand  jury  luid 
tlie  right  to  actually  indict  and  bring  the  matter  before  the  courts. 
This  would  not  create  all  of  the  constitutional  questions  which  we 
have  been  discussing  so  far.  I  would  like  a  comment  on  that. 

JNIr.  HoMET.  I  believe,  jMr.  Hogan,  it  would  be  fair  to  say  that  wlio 
conducted  the  investigation  would  still  be  very  important  and  also 
what  motion  practice  associated  with  the  pretrial  and  posttrial  phases 
would  be,  tlie  conduct  of  the  trial  itself,  which,  of  course,  was  very 
much  suspect  at  the  time  of  the  trial  of  the  original  Watergate  de- 
fendants last  January.  And  it  was  only  because  Judge  Sirica  was  not 
satisfied  that  the  prosecution  was  being  carried  forward  with  all  of 
the  relevant  evidence  at  its  command,  that  he  took  the  unusual  steps 
of  suspending  sentence  upon  proof  of  cooperation  which  began  to 
produce  information  in  this  case.  I  think  that  the  existence  and  uni- 
fied administration  of  every  step  fi'om  the  in.itiation  of  the  investiga- 
tion through  the  final  appeal  to  the  Supreme  Court  of  the  United 
States,  must  be  lodged  in  the  same  hands  or  else  the  conflict  of  interest 
problem  has  not  been  overcome. 

Mr.  HoGAX.  Well,  one  of  the  problems  of  going  outside  of  the  gen- 
ei'al  and  usual  ])rosecutive  channel  is  that  we  do  not  have  the  full 
resources  available  that  the  Depaitment  of  Justice  has  available.  For 
example,  under  your  legislation,  we  are  ci'eating  a  special  Prosecutor 
appointed  by  the  U.S.  District  Court  for  the  District  of  Columbia, 
and,  yet,  obviously  some  aspects  of  this  investigation  will  be  in  Cali- 
fornia, or  will  be  in  New  York,  and  is  it  not  an  infringement  of  the 
jurisdiction  of  those  other  circuits  to  impose  upon  them  a  prosecutor 
appointed  by  another  circuit  ? 

^Ir.  CuiA'ER.  I  might,  ]\Ir.  Ilogan,  just  draAv  your  attention,  in  the 
interest  of  time,  to  part  VI  of  the  legal  memorandum  that  we  have 
submitted  to  the  conmiittee,  in  which  we  deal  rather  extensively  with 
tliat  point  and  try  to  make  the  appro]:)riate  arguments  in  that  regard. 

jSIr.  HoGAN.  You  see,  this  is  one  of  the  unfortunate  things.  None  of 
us  saw  the  legal  argument  before  the  hearing  began  and  in  the  in- 
terest of  haste,  I  think  we  are  not  doing  the  kind  of  judicious  job  that 
it  is  our  responsibility  as  a  committee  to  do,  with  all  due  respect  to 
the  cliairmnn  of  the  committee.  But  to  come  in  here  and  have  a 
lenothy  memorandum  on  complex  legal  questions,  and  then  try  to  read 
tiiat  while  listening  to  your  testimony  really  poses  an  insurmountable 
problem  as  far  as  I  am  concerned. 

Mr.  Culat:r.  Well,  what  we  tried  to  do,  'Mr.  Ilogan,  and  I  just  wnnt 
to  reassure  you  that  our  interest  in  appearing  here  at  all  today  is  in 
an  effort  to  be  of  whatever  possible  modest  assistance  we  can  be  to  this 
committee  and  its  staff  in  what  we,  if  you  will,  recognize  is  an  ex- 
tremely challenging  and  complex  responsibility.  And  we  have  done 
our  best  to  prepare  here,  working  late  into  the  night  and  early  in  tlie 
morning,  a  memorandum  citing  the  legal  documentation  and  the  a])- 
})roi)riate  precedents  and  materials  which  we  hope  would  be  helpful 
du]"ing  the  course  of  the  deliberations  by  tliis  committee  of  this  ad- 
mittedly an.d  acknowledged  very  comj^lex  question. 

Now,  I  wish  we  could  have  had  that  available  earlier.  We  are  al- 
ready being  reprimanded  for  gettijig  it  up  too  fast.  We  are  trying  to 
do  the  best  we  can  based  on  the  timetable  assigned  to  us  by  the  chair- 
man, and  we  have  come  in  here  with  nothing  but  the  interest  of  Pood 
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faitli  and  I  want  to  empliasize  once  again  that  we  are  not  coming  here 
today  to  suggest  that  there  are  no  constitutional  questions  implicit 
ill  this  approach.  I  have  tried  to  emphasize  repeatedly  here  this  morn- 
ing tliat  on  the  contrary,  we  recognize  that  at  the  outset  we  are  talk- 
ing about  a  pioneering  problem  and  a  pioneering  situation,  and  God 
help  us,  we  hope  it  is  unique  in  the  history  of  this  Republic,  not  only 
in  terms  of  the  previous  history  of  the  country,  but  for  the  next  200 
years,  that  we  do  not  find  ourselves  required,  given  the  unique  and 
extraordinary  circumstances  that  the  Nation  finds  itself  in,  to  have 
to  look  down  into  the  reaches  of  our  constitutional  system  and  de- 
termine what  are  the,  available  approaches  and  remedies  that  are 
constitutionally  sound  and  deal  reasonably  and  effectively  with  the 
national  challenge  that  we  are  currently  confronting.  That  is  the 
issue  and  I  certainly  respect  the  capability  and  competence  of  this 
coimnittee  to  review  these  terms,  and  we  just  very  modestly  hope  that 
they  perhaps  ai'e  of  some  increm.ental  value  to  you  in  reaching  a 
deliberative  judgment  on  these  techi;iical  questions. 

We  are  reassured  by  the  fact,  I  might  say,  that  this  circumstance 
has  i-equired  the  examination  of  precedents  and  the  review  of  all  avail- 
able materials  on  this  point.  And  we  have  found  as  a  result  of  that 
effort,  that  we  are  more  pei'suaded,  as  far  as  the  constitutional  validity 
of  this  approach  and  the  absence  of  infirmities  in  constitutional  terms 
to  this  approach,  than  really  we  were  at  the  time  we  were  presented 
with  the  problem  Sunday  morning.  And  we  are  reassured  that  men 
of  the  distinguished  stature  in  constitutional  law  of  Mr.  Freund  of 
Harvard,  has  provided  us  with  suppoitive  positions  as  a  result  of  his 
inquiries.  Mr.  Cox,  also,  in  the  time  he  has  been  afforded  to  review 
tliis  lias  come  inci'easingly  and  more  strongly  to  the  position  even 
though  he  did  not  deviate  at  the  outset,  that  it  was  constitutional, 
even  though  it  has  constitutional  questions  implicit  in  it.  So  that  is  all 
we  are  doing,  and  the  whole  reason  we  are  here,  and  we  do  not  expect 
yoTi  to  vote  on  this,  this  afternoon  on  this  proposal,  but  v/e  do  hope 
by  our  appearance  here  that  in  some  way  we  have  been  of  some  value 
in  trjdng  to  marshal  and  mobilize  relevant  documents,  appropriate 
legal  jirecedents  for  your  careful  and  competent  legal  examination. 
Mv.  HoGAN.  There  is  no  question  that  you  have  made  a  very  valuable 
contribution  to  the  committee's  work,  and  I  in  no  way  meant  to  mini- 
mize that.  The  only  point  that  I  tried  to  make  is  that  because  of  the 
complex  constitutional  questions  involved,  I  fear  that  by  running 
ahead  with  such  great  haste,  we  might  do  a  disservice  to  posterity  as 
well  as  to  those  Avho  might  be  involved  in  prosecutions  in  this  case 
that  bj-ought  this  all  to  a  head. 
;  I  l\ave  no  further  questions,  Mr.  Chairman. 
Mr.  HuNGATE.  Thank  you. 

The  Chair  vrould  state  that  we  are  proceeding  as  expeditiously  as 
possil)le.  Wo  M'ill  sit  until  there  is  a  call  of  the  House. 

The  next  witness  Avill  be  Senator  Bayh.  Then  we  will  hear  from 
Mr.  ]?i ester,  to  whom  the  Chair  ovres  an  apology.  He  has  been  pa- 
tiently waiting  for  us  all  day.  If  Ave  do  not  get  to  him  this  morning,  he 
will  1)0  the  first  wdtness  this  afternoon.  We  appreciate  his  courtesy 
to  tho  committee. 

Let  me  ask  you  a  few  brief  questions,  gentlemen.  You  say  Mr.  Cox 
is  satisfied  with  the  constitution alitv  of  this.  In  whi^-li  version  is  he 
satisfied  with  the  constitutionality?  Is  it  your  appendix? 
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Mr.  Culver.  I  really  think,  Mr.  Hungate,  the  only  appropriate 
way  obviously  to  ascertain  Mr.  Cox's  views  accurately  on  the  constitu- 
tional validity  of  this  approach  is  to  have  him  here  and  to  have  him 
testify.  I  think  that  what  he  has  been  quoted  as  having  general  refer- 
ence to  in  the  press  both  in  terms  of  his  appearance  before  the  Senate 
yesterday  and  in  the  "JNIeet  the  Press"  context,  was  just  the  general 
notion  of  the  establishment  by  congressional  legislation  of  an  inde- 
pendent prosecutor,  and  the  specificity  wuth  which  he  was  asked  to 
comment  on  certain  more  detailed  aspects  of  it,  was  just  not  even,  you 
know,  reviewed.  So,  I  really  do  not  know  other  than  in  general. 

Mr.  Hungate.  I  was  seeking  a  preferred  version.  INIr.  Cox  and  the 
Acting  Attorney  General  are  scheduled  to  appear  before  the  subcom- 
mittee on  Monday.  We  should  get  both  of  their  views  then. 

Mr.  Hornet,  do  you  have  a  comment  ? 

Mr.  HoMET.  Just  a  brief  practical  suggestion  in  an  effort  to  be  use- 
ful to  the  committee  and  because  we  are  first  in  the  field,  if  you  like, 
in  having  assembled  what  we  think  are  the  relevant  documents  and 
implications  therefrom.  It  might  be  appropriate  for  the  committee 
to  furnish  copies  of  our  memorandum  to  the  distinguished  constitu- 
tional experts  I  understand  you  v.ill  be  asking  to  testify,  so  that  they 
would  be  prepared  to  answer  any  questions  that  we  may  have  sug- 
gested to  you. 

Mr.  Hungate.  Thank  you  for  your  contribution. 

Suppose  the  President  appoints  someone  of  the  stature  of  Clarence 
Darrow,  Tom  Dewey,  Homer  Ferguson,  or  some  other  outstanding 
prosecutor,  and  this  legislation  were  enacted?  Do  you  see  a  fight  be- 
tween these  two  people  over  who  does  what  ?  Who  is  handling  what  ? 

Mr.  CuL\^R.  It  is  my  understanding,  Mr.  Chairman,  that  congres- 
sional action  would  certainly  supersede  and  eliminate  the  legal  effect 
of  the  earlier  establishment  by  the  President. 

Mr.  Hungate.  You  made  reference  to  the  Teapot  Dome  investiga- 
tion. I  understand  that  in  that  investigation  there  were  two  special 
prosecutors.  It  was  a  bipartisan  arrangement.  Do  you  have  any  com- 
ment on  the  advisability  of  that  procedure  ? 

]Mr.  IIoMET.  I  think  that  the  thrust  of  this  bill  with  its  court-appont- 
ment  feature  is  to  the  maximum  extent  possible  that  the  Special 
Prosecutor  ought  to  be  nonpartisan  instead  of  bipartisan,  and  we 
have  suggested  some  language  to  that  effect  in  the  draft  findings 
and  declarations  in  the  appendix  clause  as  an  additional  source  of 
authority  for  constitutionality.  Could  you  give  us  an  example  of  a 
use  that  has  been  made,  one  or  tv/o  uses  of  the  necessary  and  proper 
clause  ?  What  have  you  been  doing  under  that  clause  ? 

Mr.  HoMET.  I  am  afraid  tliat  I  am  here  guilty'  of  what  most  readers 
of  United  jS totes  v.  Cox  are  guilty  of,  remembering  the  dicta  and 
forgetting  the  facts  of  the  case.  But,  I  would  start  there. 

^Ir.  Hungate.  You  would  start  with 

Mr.  HOiMET.  McCulloch  v.  Maryland. 

Mr.  Hungate.  In  your  statement  on  page  7,  you  say  that : 

Though  a  district  court  decision  in  1968  suggests  that  this  would  present  no 
constitutional  difficulty,  we  must  as  well  be  concerned  with  appearances  in  a 
matter  of  these  wide  dimensions.  Nor  is  it  certain  that  there  would  be  no 
constitutional  difiiculty. 
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How  should  I  interpret  that  ?  . 

Mr.  HoMET.  Well,  that  is  a  district  court  opinion  Also,  there  is  dicta 
in  Tumeij  v.  Ohio,  Avhich  is  cited  in  our  brief.  But  I  think  the  main 
thrust  of  tlie  argument  is  on  ethical,  policy  grounds  regardless  of 
constitutionality. 

Mr.  HuNGATE.  Your  bill  would  have  Judge  Sirica,  by  name,  select 
the  panel,  or  by  title  ? 

Mr.  Ctilv-er.  He  would  be  authorized  to  make  that  determination, 
the  selection  by  title. 

Mr.  HuNOATE.  By  title,  so  if  lie  resigned  or  something,  someone  else 
would  be  in  his  position  ? 

Mr.  Culver.  Yes,  sir. 

Mr.  HuNGATE.  The  guidelines  that  have  Ix^en  incor[)orated  in  tlie 
Senate  bill,  do  you  think  tliey  are  essential  I 

Mr.  C\]i.yyA  I  think  they  are,  Mr.  Chairman,  and  we  have  also 
offered  the  additional  suggestion,  vrhich  is  different  fj-om  the  Bayh 
bill,  as  I  understand  it,  whereby  it  would  invite  the  Special  Prose- 
cutor, as  he  encountered  new  situations,  to  communicate  liis  requests 
for  additional  authority  to  the  three-judge  panel,  and  i\\Qy  would  make 
a  determination  as  to  his  writ  in  that  regard. 

Mr.  HuxGATE.  It  w^ould  be  your  vicAv.  I  take  it,  that  a  grant  of 
authority  to  bring  civil  action  is  provided,  iji  the  Stevenson  bill,  but 
tliat  it  might  be  too  broad  and  you  are  not  seeking  that. 

]Mr.  CuLM2R.  No,  sir. 

Mr.  PIoMET.  Just  a  limited  civil  jurisdiction  for  matters  ancillary  to 
the  criminal  process,  so  as  not  to  miss  habeas  corpus,  civil  contempt 
and  any  civil  actions  challenging  the  constitutionality  of  the  bill. 

Mr,  HuNGATE.  Well,  that  is  spelled  out  so  that  no  reasonable  man 
could  doubt  how  far  he  could  go  ? 

Mr.  HoMET.  That  is  always  a  difiicult  job  in  judiciary  legislation. 

]Mr.  HuNGATE.  A  discussion  was  held  on  imp(^achment  and  the  rela- 
tive poAvers  t]iat  could  be  granted  hero.  But  is  it  not  the  case  that  you 
might,  in  your  investigation,  find  no  grounds  for  impeacliment,  but 
find  numerous  other  grounds,  other  parties  that  might  require  vai'ious 
prosecutions  ? 

Mr.  Culver.  Yes,  sir.  I  agree,  Mr.  Chairman. 

Mr.  HuxGATE.  Thank  3'Ou  very  much.  You  have  been  most  hel})fnl 
and  patient  with  the  committee  and  we  appreciate  it  very  much. 

Mr.  CuLM5R.  Thank  you,  INIr.  Chairman. 

Mr.  HuxGATE.  Senator  Bayh,  please  ? 

TESTIMONY  OF  HON.  BIRCH  BAYH,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  INDIANA 

Mr.  HuNGATE.  Senator,  we  appreciate  your  being  Avith  us.  We  loolv 
forward  to  your  testimony. 

Senator  Bayii.  Well,  Mr.  Chairman,  I  appreciate  the  thoughtfulness 
of  your  request.  I  come  listening  to  the  presentations  and  the  interroga- 
tion and  the  answers  thereto,  and  feeling  that  that  was  a  very  positive 
experience  for  this  committee,  which  is  my  good  fortune  to  have  the 
opportunity  to  serve  on  the  counterpart  in  the  Senate,  and  to  Avork  Avith 
several  of  the  members  here,  in  various  conference  committees.  I  sup- 
pose I  come  Avith  a  great  deal  of  modesty,  just  seeing  Avhat  a  member  of 
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your  body  has  been  able  to  do  in  making-  a  contribution  and  in  explain- 
ing the  legislation  Avhich  is  very  similar  to  that  which  I  will  dii'ect  my 
attention  to. 

I  suppose  that  inasmuch  as  I  was  on  the  Judiciary  Committee,  and 
many  of  my  colleagues  on  the  Judiciary  Committee  at  the  time  of  the 
Richardson  nomination  hearings,  at  the  time  the  guidelines  under 
which  Archibald  Cox  was  appointed  and  served,  that  these  were  put 
together  and  put  in  the  Federal  Register,  that  perhaps  that  would  give 
me  an  opportunity  to  make  a  unique  contribution,  a  similar  contribu- 
tion being  possible  from  any  other  member  of  that  committee. 

So,  out  of  respect  for  time,  perhaps,  if  I  could  quickly  go  through  the 
statement  that  I  have  prepared.  We  have  a  great  proclivity  in  the  Sen- 
ate to  extemporize  a  15  or  10-minute  statement  and  take  a  half  an  hour 
to  do  so,  and  I  think  if  I  can  stick  right  to  the  point,  and  then  yield  to 
any  questions  that  you  gentlemen  or  Ms.  Holtzman  might  care  to  direct 
my  way,  I  would  prefer  it,  if  that  is  all  right. 

Mr.  HuNGATE.  That  will  be  fine.  Without  objection,  your  statement 
will  be  made  a  part  of  the  record,  and  you  may  proceed  as  you  see  fit. 

Senator  Bayh.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
appreciate  your  courtesy  in  affording  me  this  opportunity  to  appear 
here  this  morning.  In  order  to  save  time  I  shall  not  review  all  of  the 
important  and  valid  points  made  by  Congressman  Culver.  However, 
with  your  permission,  I  would  like  to  include  in  the  permanent  hearing 
record,  at  the  conclusion  of  my  remarks,  a  copy  of  a  statement  I  made 
on  the  floor  of  the  Senate  last  Friday,  when  I  introduced  this  legisla- 
tion for  Senator  Hart,  who  has  been  ill  and  has  been  unable  to  partic- 
ipate in  some  of  the  debates  on  our  side  because  of  his  illness,  and  more 
than  half  of  the  Senate,  which  parallels  that  introduced  by  Congress- 
man Culver. 

As  you  may  know,  55  Senators  have  joined  our  bipartisan  effort  to 
require  the  U.S.  District  Court  in  the  District  of  Columbia  to  appoint 
an  independent  prosecutor  and  deputy  prosecutor  to  assume  respon- 
sibilities for  the  Watergate  and  other  cases  which  have  been  the  juris- 
diction of  Archibald  Cox  prior  to  his  dismissal  as  Special  Prosecutor. 

Our  bill  differs  in  certain  aspects  of  its  implementation  from  the 
House  legislation  but  the  intent,  and  essential  ingredients  of  the  bill 
are  the  same.  It  would  not  be  difficult,  in  my  judgment,  either  prior  to 
the  passage  of  this  legislation  in  either  House,  or  in  the  conference 
committee,  to  resolve  the  few  differences  between  the  two  bills. 

What  I  would  like  to  discuss  with  you  are  the  suggestions  that  the 
need  for  legislation  lias  been  removed  by  the  President's  announced 
willingness  to  have  Acting  Attorney  General  Bork  appoint  another 
Special  Prosecutor.  The  fact  is,  it  is  entirely  inadequate  to  re-create 
the  circumstances  which  led  to  Mr.  Cox's  dismissal  and  the  national 
trauma  of  the  past  10  days. 

Last  spring,  when  the  Senate  Judiciary  Committee  was  conducting 
hearings  on  the  nomination  of  Elliot  Richardson  to  be  Attorney 
General,  a  number  of  us  on  the  committee  worked  closely  with  Mr. 
Richardson  in  an  effort  to  guarantee  the  independence  of  the  prose- 
cutor he  would  appoint.  Mr.  Richardson  wanted  that,  the  Senate  com- 
mittee wanted  that,  bipartisan  unanimously.  The  President  wanted 
tliat.  After  protracted  and  difficult  negotiations,  we  agreed  to  a  set 
of  guidelines  which,  among  other  points,  provided  for  dismissal  of 
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the  Special  Prosecutor  only  by  the  xittorney  General,  and  then  only 
in  the  case  of  and  I  quote  from  the  agreement : 

"Extraordinary  in  propriety."  Mr.  Richardson  was  specifically 
asked  whether  the  President  would  ever  dismiss  the  Special  Pros- 
ecutor and  replied,  and  I  quote:  "It  just  will  not  happen.-'  And 
I  think  it  might  be  enlightening-  for  all  who  really  want  to  study 
the  background  which  constitutes  the  foundation  of  the  need  for  this 
legislation,  and  a  new  and  unique  and  unfortunately^  necessary  new 
approach  to  a  prosecutiorial  function,  to  look  at  what  lies  behind 
this  need.  And  I  invite  your  attention,  gentlemen,  to  pages  71,  72, 
and  73,  in  the  hearings  in  which  Mr.  Richardson,  himself,  Vi'hen  asked 
the  questions  about  Presidential  involvement  said,  in  addition  to :  "It 
just  will  not  happen"  that  "it  is  inconceivable."  I  would  like  also, 
if  I  might,  to  refer  to  the  quotation  of  Senator  Scott,  which  I  might 
read  to  you  right  now  because  he  is  the  minority  leader  and  very 
much  involved  and  very  much  concerned  that  something  be  done  now. 
And  Mr.  Scott  said,  and  I  quote,  if  I  may,  Mr.  Chairman? 

Mr.  HuNGATE.  Yes,  please  do. 

Senator  Bayh  [reading]  : 

Now,  the  President  this  morning  made  it  clear  to  me  that  he  will  in  no 
way  intervene  in  the  selection  of  the  Prosecutor,  nor  in  the  conduct  of  his 
office,  nor  in  his  final  repox't ;  that  the  investigation  must  proceed  without  fear 
or  favor  to  the  full  and  complete  truth  and  toward  the  final  fixing  of  responsi- 
bility through  the  judicial  process.  That  is  not  a  quote  but  just  a  parai>hrase. 
I  agree  with  that,  and  I  am  sure  that  you  agree  with  it.  I  feel  that  the  Sen- 
ate is  being  made  so  integrally  a  part  of  this  whole  proceeding  that  the  Amer- 
ican people  are  going  to  draw  the  concliision  that  no  one  will  permit  the  truth 
to  be  aborted,  and  that  there  is  no  conceivable  way  by  which  the  develop- 
ment of  the  full  truth  can  or  should  be  prevented. 

Now,  Senator  Scott  is  one  of  the  most  honorable  and  honest  men 
I  have  had  the  good  fortune  to  serve  with  in  the  Senate  and  I  am 
sure  he  quotes  and  paraphrases  the  conA^ersation  with  the  President 
accuratelv.  I  only  describe  this  foundation  because  all  of  us  were 
convinced  that  given  the  inifortunate  "Watergate  incident,  which  we 
cannot  make  disappear,  the  question  is  how  to  handle  it,  given  all  of 
those  unfortunate  instances,  we  had  arrived  at  a  set  of  carefully 
worker!  out  agreements,  agreed  to  by  the  President,  the  Special  Prose- 
cutor, Mr.  Richardson,  and  the  U.S.  Senate,  and  that  it  was  incon- 
ceivable "that  it  could  not  happen"  to  quote  Mr.  Richardson,  that 
the  President  would. 

Yet,  Mr.  Chairman,  it  did  happen.  And  it  seems  to  me  we  must 
learn  from  this  experience.  We  cannot  vest  authority  for  investigat- 
ing and  prosecuting  offenses  in  the  executive  branch  in  an  individual 
or  individuals  Avho  are  agents  of  the  executive  branch  and  subject  to 
the  dismissal  of  the  President.  If  we  let  that  happen,  if  we  settle  for 
a  special,  not  an  independent  prosecutor — there  is  the  distinction,  the 
difference  between  a  special  and  an  independent  prosecutor — there 
will  be  no  Avay  to  convince  the  American  people  that  justice  is  being 
administered  thoroughly  and  equitably. 

Here  again,  we  have  a  unique  moment  in  history  where  the  appear- 
ance of  justice  being  done  is  an  impoi+ant  as  the  fact.  IMoreover,  if 
Congress  floes  not  pass  legislation,  such  as  that  now  before  vou,  and 
thus  bv  its  inaction  accedes  to  the  api>oiutment  of  a  Snecial  Prosecu- 
tor subject  to  Presidential  dismissal,  it  will  be  the  fifth  time  that  tlie 
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executive  brancli  has  tried  to  investigate  itself  on  Watergate  and 
related  cases. 

Now.  I  point  this  out  again  as  a  basis  for  my  belief  that  we  have  to 
use  ditTerent  circumstances  than  would  otlierwise  be  the  case.  Fii'st. 
there  was  the  investigation  by  John  Dean,  counsel  to  the  President, 
conducted  from  the  White  House,  at  the  President's  request.  Second, 
John.  Ehrliclnna]!  took  over  the  investigation  at  the  President's  behest, 
supposedly  to  confirm  Mr.  Dean's  findings.  Third,  the  Justice  De[)art- 
ment  pursued  the  case  under  the  overall  direction  of  the  then  Attorney 
General  Richard  Ivleindienst.  Mr.  Peterson,  Mr,  Silbert  and  others 
were  involved  in  that  stage  of  the  prosecution,  Foui-th,  the  matter 
that  I  just  referred  to  a  moment  ago. 

Eecognizing  the  inadequacy  of  all  of  the  inhouse  investigations 
wdiich  have  been  undertaken  previously,  the  President  agreed  to  let 
the  Attorney  General,  Elliot  Richardson,  appoint  the  Special  Prose- 
cutor. It  is  important  to  emphasize  here,  that  the  President,  by  j^er- 
mitting  Mr.  Richardson's  nomination  to  go  forward  after  the  selection 
of  Mr.  Cox,  and  after  the  guidelines  for  the  Special  Prosecutor  had 
been  worked  out  with  the  Senate  Judiciary  Committee,  the  President 
clearly  gave  his  implicit  consent  to  the  appointment  of  Mr.  Cox  and 
the  rules  by  which  he  would  operate.  This  fact  is  substantiated  fur- 
ther, in  that  the  Federal  Register  now  contains,  as  it  did  shortly  after 
the  implementation  of  the  special  agreements,  and  they  are  part  of 
the  regidations  under  which  this  Government  is  normally  supposed  to 
operate. 

So  we  did  have  four  investigations — have  had  to  date — and  in  two 
of  these  instances,  the  persons  charged  with  directing  t'^o  investiga- 
tion, Mr.  Dean  and  Mr.  Cox,  were  discharged  by  the  President.  In  the 
other  two  cases,  the  persons  charged  with  directing  the  investigations, 
Mr,  Ehrlichman  and  Mr.  Kleindienst,  have  resigned.  How  then,  I  ask, 
can  we  possibly  expect  to  get  speedy,  thorough,  and  unbiased  admin- 
istration of  justice  by  going  to  this  dry  well  one  more  time?  The  re- 
sponsibility for  in\estigating  and  prosecuting  Watergate  and  other 
alleged  offenses  within  the  executive  branch  must  be  removed  from 
that  branch  of  Government. 

I  would  like  to  say,  further,  Mr,  Chairman,  it  is  as  important,  it 
seems  to  me,  not  to  let  the  operation  of  the  criminal  justice  system  be 
contaminated  by  any  intrusion  of  partisan  consideration  from  other 
branches  of  Government.  For  this  reason,  the  Congress  must  remain 
as  uninvolved  as  possible  in  this  process.  Tlie  legislation  before  you, 
I  am  convinced,  provides  the  best  formula  for  both  assuring  that 
justice  will  be  fully  administered  and  that  politics  will  not  be  per- 
mitted to  encroach  where  it  does  not  belong. 

This  is  still  another  reason  that  demands  that  any  Prosecutor 
charged  with  pursuing  Watergate  and  related  cases,  have  independence 
from  the  executive  branch.  As  Mr.  Cox  has  testified  to  the  Senate 
Judiciary  Committee,  the  "White  House  has  used  the  shield  of  executive 
privilege  to  withhold  many  documents,  memorandums,  and  other  in- 
formation besides  the  famous  tapes  sought  by  the  prosecution.  Tt  is 
true  that  in  the  absence  of  this  material,  a  number  of  indictments  have 
been  handed  clown  and  some  persons  have  already  pleaded  guilty 
before  the  indictment.  Also,  there  is  good  reason  to  believe  that  many 
additional  indictments,  and  probal^ly  some  convictions,  could  be  se- 
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cured  without  the  informatiou  being  withheld  bj'  the  President  under 
executive  privilcf^o. 

However,  there  is  a  large,  crucial  caveat  that  I  think  will  certainly 
be  recognized  by  such  an  esteemed  panel  of  lawyers  as  represented  on 
this  committee.  As  long  as  relevant  evidence  is  withheld  by  the  V»^iite 
House,  the  defendants  may  demand  that  such  evidence  be  presented 
for  their  own  defense.  And  if  it  is  not  forthcoming,  these  defendants 
may  seek  dismissal  of  the  charges  against  them.  Mr.  Cox  acknowledged 
just  yesterday  in  answer  to  a  question  I  posed  to  him,  that  under  the 
law,  I  think  the  Brady  precedent  is  the  one  we  are  talking  about  risfht 
here,  that  under  the  law,  unless  the  '\"\niite  House  cooperates  in  making 
relevant  evidence  available  to  the  defense,  it  will  be  difficult  to  secure 
the  conviction  of  many,  if  not  all,  of  the  indicted  persons  including 
the  two  former  Cabinet  officials  indicted  in  the  Ye^co  case.  INIost  of 
the  public  attention,  Mr.  Chairman,  and  I  emphasize  this,  has  been 
directed  at  the  need  to  get  the  tapes  to  see  how  we  can  convict,  to  get 
the  evidence  to  be  used  by  the  prosecution.  We  have  overlooked  the 
fact,  unfortunately,  that  as  long  as  the  prosecution — namely,  \\\^  Pres- 
ident—withholds evidence  that  can  be  demanded  by  the  defense,  the 
prosecution,  the  President,  is  giving  a  defense  to  those  who  have  been 
indicted  and  convicted  on  evidence  that  is  not  contained  in  the  tapes. 
INIr.  Cox  admitted  the  other  day  that  this  is  the  reason  that  the  Gov- 
ei-nment  has  had  to  ask  for  a  delay  in  the  Yesco  case  involving  Mr. 
Stans  and  Mr.  Mitchell,  because  they  know  that  unless  they  can  deal 
with  that  problem,  that  their  case  is  going  to  be  thrown  out  of  court. 

Now,  the  President  last  Fridav  reaffirmed  his  intention  to  adhere 
to  tlie  broadest  possible  interpretation  of  executive  privilege,  reserving 
for  himself,  the  autliority  to  make  the  judgment  of  what  materials 
are  privileged.  This  position  is  inconsistent  with  the  traditional  con- 
cept that  coui'ts  sliould  determine  that  materials  are  not  privileged. 
And  I  might  add  one  bit  of  information  that  has  come  out  in  our 
hearings  Avitii  Mr.  Cox,  and  that  is  that  there  lias  been  a  lot  of  talk 
about  executive  privilege.  Now,  the  President,  himself,  relied  on  the 
j)recedent  of  the  Jeifei'son.  Marshall^  Aaron  Bvrr  case.  But,  unfortu- 
nately, whoever  had  been  advising  the  President,  did  not  advise  him 
Droperly  and  gave  him  tlie  wrong  facts.  The  historical  facts  are  as 
follows,  and  I  v.-ould  just  lilce  the  committee  to  have  the  benefit  of 
lliis  if  you  do  not  have  it  already. 

Tlie  letter  at  issue  was  not  from  Jefferson  but  to  him  from  Gen. 
James  Wilj^inson.  President  Jefferson  did  not  refuse  to  cooperate  in 
the  matter.  Indeed,  he  offered  to  be  examined  under  oath  in  Washing- 
ton. He  did  not  withhold  the  letter  and  refused  to  give  it  even  to  a 
Federal  court  judge.  He  did  not  produce  a  mere  summary  of  the  letter. 
He  gave  \\\^  entire  original  letter  to  U.vS.  Attornev  George  Hay,  who 
offored  it  to  the  court  for  co]:)ying,  and  the  use  of  those  parts  which 
had  a  relationshin  to  tlie  cause.  And  Mr.  Cox  suggested  that  nt  the 
time,  there  was  this  liartering  going  on  which  was  discussed  about 
Senator  Stennis  that  he  had  expressed  a  continued  williiifrness  to  take 
this  summary,  the  ao-reement,  to  the  court  and  to  see  if  the  court  was 
willing  to  accept  this  as  the  burden  on  the  prosecution  to  get  around 
the  matter  of  the  defense  claiming  evidence,  and  to  keep  the  cases  from 
bcinof  thrown  out  of  court. 


103 

I  think  that  is  important  because  he  liad  an  obiio^ation  difTeient 
from  Senator  Ervin  and  Senator  Baker  as  legislatoj-s.  Yet,  in  the 
absence  of  an  independent  prosecution,  I  am  concerned,  Mr.  Chairman, 
it  may  not  be  possible  to  pursue  appropriate  lep:al  channels  as  Mr.  Cox 
has  been  seelvina'  to  do,  to  secure  materials  on  vvhich  executive  privilei>e 
has  been  evoked  inappropriately.  A  tndy  independent  Prosecutor, 
unless  like  a  Special  Prosecutor  within  the  executive  branch,  would 
be  free  to  take  this  issue  throug-h  the  courts  without  fear  of  dismissal 
or  any  implicit  or  explicit  intimidation  by  the  White  House. 

To  tie  this  last  point  tosfether  and  to  close,  Mr.  Chairman,  without 
lecfislatiou  such  as  that  Avhich  you  are  considerino:  and  Ave  are  consid- 
erino;,  it  is  entirely  possible  that  justice  will  never  be  achieved  in  the 
Watero-ate  and  a  number  of  other  cases.  If  this  comes  to  pass,  it  will 
be  exceedingly  difficult,  perhaps  impossible,  to  ask  the  American  people 
to  continue  to  invest  their  faith  in  equality  under  the  law  and  our 
entire  system  of  justice. 

It  just  seems  to  me,  Mr.  Chairman,  that  the  Congress  must  not  be 
to  a  strategy  which  permits  the  interaction  of  the  rules  of  evidence 
and  a  reckless  definition  of  executive  privilege  from  becoming  the 
basis  for  many  defendants,  several  of  them  fonner  high  officials,  to 
escape  the  full  force  of  the  law.  I  see  no  wav  by  which  we  can  divorce 
ourselves  from  this  unfortunate  chain  of  events  other  than  the  enact- 
ment of  legislation  creating  a  truly  independent  prosecutor  appointed 
by  the  U.S.  district  court. 

Now,  Mr.  Chairman,  that  is  the  end  of  my  statement.  I  might  just 
make  one  observation  because  I  listened  to  the  discussions  very  ap- 
propriately and  I  think  the  questions  phrased  by  several  members  of 
the  committee  relative  to  the  constitutionality,  I  think  all  of  us  who 
are  lawyers  Iniow  that  part  of  the  i-eason  lawyers  have  a  trade  is  that 
there  are  ambiguities  within  the  Constitution.  It  was  purposely  framed 
tliat  way  so  vre  can  deal  with  unforeseen  circumstances  which  our 
Founding  Fathei's  really  could  not  see  the  infinite  detail  of.  We  have 
tried  in  the  Senate,  and  I  am  sure  our  colleagues  in  the  House  have 
to  explore  these  the  best  we  can.  But,  to  any  inference  that  the  intro- 
duction of  this  legislation  is  a  shot  from  the  hip  effort  to  take  advan- 
tage of  public  opinion,  let  me  say  with  all  I'espect  it  is  not  so. 

I  am  of  the  opinion  that  the  purpose  of  the  legislative  process, 
which  is  what  we  are  going  through  right  ]iow.  is  to  test  my  tlioughts, 
test  yours,  bring  in  constitutional  experts,  find  the  answers  to  some  of 
these  questions,  find  the  weaknesses,  to  make  a  good  bill  a  better  bill 
or  see  that  a  bad  bill  does  not  pass.  iVlthough  I  think  we  can  make  the 
bill  which  55  of  us  have  introduced  better,  and  I  think  we  can  make 
CongTessman  Culver's  bill  a  little  better,  I  want  to  suggest  that  the 
American  Bar  Association  Board  of  Governors,  unanimouslv  endorsed 
the  proposition  of  an  independent  prosecutor  as  being  constitutional. 
That  is  the  choice  by  a  court  of  an  independent  prosecutor.  And  21 
law  school  deans  of  some  of  the  most  prestigious  law  schools  in  Amer- 
ica have  endorsed  this  proposition.  Professor  Freund  wrote  a  letter 
which  I  would  suggest,  Mr.  Chairman,  be  included  in  tlie  record  if  it 
has  not  already  been  submitted. 

Mr.  HuNGATE.  I  believe  it  vras  submitted  by  Mr.  Culver. 

Senator  Bayh.  Very  good.  The  City  Bar  of  New  York  and  ]Mr.  Cox 
himself  have  endorsed  this.  I  suggest  that  Mr.  Dennis,  JNIr.  Mayne, 
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and  :\Ir.  IToi^an  are  referring  to  Mr.  Cox's  response  over  the  weekend 
on  that  interview  prog-ram.  He  said  in  his  opening  statement  before 
the  committee  that  he  was  sorry  to  have  to  admit  this  but  he  had 
inade  tlie  statement  before  he  had  read  tlie  Siehold  case  which  lie  had 
subsequently  read,  and  Iselore  he  had  read  the  further  definitive  letter 
of  ]Mr.  Fi-eiind,  and  before  lie  had  had  a  chance  to  discuss  this  matter 
with  several  other  legal  scholars  and  they  have  laid  to  rest  his  doulit 
about  the  constitutionality  of  this  and  he  is  confident  that  it  will 
be  held  constitutional.  And  on  that  I  rest  my  case,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Birch  Bayh  follows,  including 
Senator  Bayh's  statement  of  Oct.  26,  1973,  and  a  copy  of  the  Kichard- 
son-Cox  giiidelines :] 

Statement  of  Hon.  Birch  Bayh,  a  U.S.  Senator  from  the  State  of  Indiana 

OCTOBER  SI,  1073 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  your  coui-tesy 
in  affording  me  an  opiwrtunity  to  appear  here  this  morning.  In  order  to  save 
time  I  shall  not  review  all  of  the  important  and  valid  points  made  by  Congress- 
man Culver.  However,  with  your  permission,  I  would  like  to  include  in  the 
permanent  hearing  record,  at  the  conclusion  of  my  remarks,  a  copy  of  a  state- 
ment I  made  on  the  Floor  of  the  Senate  last  Friday  when  I  introduced  legisla- 
tion, for  Senator  Hart  and  more  than  half  of  the  Senate,  which  parallels  that 
introduced  by  Congressman  Culver. 

As  you  may  know.  55  Senators  have  joined  our  bi-partisan  effort  to  require 
the  U.S.  District  Court  to  appoint  an  independent  prosecutor  and  deputy 
prosecutor  to  assume  responsiliilities  for  Watergate  and  other  cases  which  liad 
been  in  the  .iurisdiction  of  Archibald  Cox  prior  to  his  dismissal  as  Special 
Prosecutor.  Our  bill  differs  in  certain  aspects  of  its  implementation  from  the 
House  legislation,  but  the  intent  and  assential  ingredients  of  the  bills  are  the 
same.  It  would  not  be  difficult,  either  prior  to  passage  or  in  Conference,  to 
resolve  the  few  differences  between  the  two  bills. 

What  I  would  like  to  discuss  with  you  are  the  suggestions  that  the  need 
for  legislation  has  been  removed  by  the  President's  announced  willingness  to 
have  Acting  Attorney  General  Bork  appoint  another  special  prosecutor.  The 
fact  is.  it  is  entirely  inadequate  to  recreate  the  circumstances  which  led  to 
^Ir.  Cox's  dismissal  and  the  national  trauma  of  the  past  10  days. 

Last  spring,  when  the  Senate  Judiciary  Committee  was  conducting  hearings 
on  the  nomination  of  Elliot  Richardson  to  be  Attorney  General,  a  number  of  us 
on  the  Committee  worked  closely  with  Mr.  Richardson  in  an  effort  to  guarantee 
the  indep-endence  of  the  prosecutor  he  would  appoint.  After  protracted  and  diffi- 
cult negotiations,  we  agreed  to  a  set  of  guidelines  whicli,  among  otlier  points, 
provided  for  dismissal  of  the  special  pi'osecutor  only  by  the  Attorney  General  and 
then  only  in  the  case  of  "extraordinary  improprieties."  Mr.  Richardson  was  spe- 
cifically asked  whether  the  President  would  ever  dismiss  the  special  prosecutor 
and  replied,  "It  just  will  not  happen." 

But  it  did  happen,  and  we  must  learn  from  this  experience.  "\^'e  cannot  vest 
authority  for  investigating  and  prosecuting  offenses  in  the  Executive  branch  in 
an  individual  or  individuals  who  are  agents  of  the  Executive  Branch  and  subject 
to  dismissal  by  the  President.  If  we  let  this  happen,  if  we  settle  for  a  special  but 
not  independent  prosecutor,  there  will  be  no  way  to  convince  the  American 
people  that  justice  is  being  administered  thoroughly  and  equital)ly. 

IMoreover,  if  Congress  does  not  pass  legislation  such  as  that  now  before  you, 
and  thus  by  its  inaction  accedes  to  the  appointment  of  a  special  prosecutor  sub- 
ject to  Presidential  dismissal,  it  will  be  the  fifth  time  that  the  Executive  branch 
has  tried  to  investigate  itself  on  Watergate  and  related  cases. 

First,  there  was  the  investigatioii  by  John  Dean,  Counsel  to  the  President,  con- 
ducted from  the  White  House  at  the  President's  request. 

Second,  John  Ehrlichman  took  over  the  investigation  at  the  President's  behest, 
supposedly  to  confirm  Mr.  Dean's  findings. 

Third,  tlie  Justice  Department  pursued  the  case  under  the  overall  direction 
of  then-Attorney  General  Richard  Kleindienst. 
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rourth,  recogniziug  the  inadequacy  of  all  the  in-house  investigations  which 
had  been  undertaken,  the  President  agreed  to  let  Attorney  Genei-al  Richardson 
appoint  a  special  prosecutor.  It  is  imiwrtant  to  emphasize  here  that  the  President, 
by  permitting  Mr.  Richardson's  nomination  to  go  fonvard  after  the  selection  of 
Mr.  Cox  and  after  the  guidelines  for  the  special  prosecutor  had  been  worked  out 
with  the  Senate  Judiciary  Committee,  clearly  gave  his  implicit  consent  to  the 
appointment  of  Mr.  Cox  and  the  iiiles  by  M'hich  he  would  operate. 

kSo  we  have  had  four  investigations  to  date.  In  two  of  those  instances  the  per- 
sons charged  with  directing  the  investigations — Mr.  Dean  and  Mr.  Cox — were 
tired  by  the  President.  In  the  other  two  cases  the  persons  charged  with  directing 
the  investigations — Mr.  Ehrlichman  and  Mr.  Kleindienst — resigned. 

How  then  can  we  possibly  expect  to  get  speedy,  thorough  and  unbiased  ad- 
ministration of  justice  by  going  to  this  dry  well  one  more  time.  The  responsi- 
bility for  investigating  and  prosecuting  Watergate  and  other  alleged  offenses 
within  the  Executive  branch  must  be  removed  from  that  branch  of  government. 

But  it  is  just  as  important  not  to  let  the  operation  of  the  criminal  Justice 
system  be  contaminated  by  any  intrusion  of  partisan  considerations  from  an- 
other .branch  of  government.  For  this  reason  the  Congress  must  remain  as  un- 
involved  as  possible  in  this  process.  The  legislation  before  you,  I  am  convinced 
provides  the  best  formula  for  both  assuring  that  Justice  will  be  fully  administered 
and  that  politics  will  not  be  permitted  to  encroach  where  it  does  not  belong. 

There  is  still  another  reason  which  demands  that  any  prosecutor  charged  with 
pursuing  Watergate  and  related  cases  have  independence  from  the  Executive 
branch.  As  Mr.  Cox  has  testified  to  the  Senate  Judiciary  Committee,  the  White 
House  has  used  the  shield  of  executive  privilege  to  withhold  many  documents, 
memoranda  and  other  information,  besides  the  famous  tapes,  sought  by  the 
prosecution. 

It  is  true  that  in  the  absence  of  this  material  a  number  of  indictments  have 
been  handed  down  and  some  persons  have  already  plead  guilty  before  indictment. 
Also,  there  is  good  reason  to  believe  that  many  additional  indictments  and 
probably  some  convictions  could  be  secured  without  the  information  being  with- 
held by  the  President  under  executive  privilege. 

However,  there  is  a  large  and  crucial  caveat  here.  As  long  as  relevant  evidence 
is  withheld  by  the  White  House,  defendants  may  demand  that  such  evidence  be 
presented  and,  if  it  is  not  forthcoming,  may  seek  dismissal  of  the  charges  against 
them.  Mr.  Cox  acknowledged  just  yesterday,  in  answer  to  a  question  I  posed  to 
him,  that  under  the  law,  unless  the  White  House  cooperates  in  making  relevant 
evidence  available  it  will  be  difficult  to  secure  the  convictions  of  many  if  not  all 
of  the  indicted  persons  including  the  two  former  Cabinet  officers  indicted  in  the 
resco  case.  (Brady  v.  Maryland,  373  U.S.  83  (19G3) ) 

The  President  last  Friday  reaffirmed  his  intention  to  adhere  to  the  broadest 
possible  interpretation  of  executive  privilege,  reserving  for  himself  the  authority 
to  make  the  judgment  on  what  materials  are  privileged.  This  position  is  inconsist- 
ent with  the  traditional  concept  that  the  courts  should  determine  what  materials 
are  and  are  not  privileged. 

Yet,  in  the  absence  of  an  independent  prosecution  it  may  not  be  possible  to 
pursue  appropriate  legal  channels,  as  Mr.  Cox  had  been  seeking  to  do,  to  secure 
matei*ials  on  which  executive  privilege  had  been  invoked  inappropriately.  A  truly 
independent  prosecutor,  unlike  a  special  prosecutor  within  the  Executive  branch, 
would  be  free  to  take  this  issue  through  the  courts  without  fear  of  dismissal  or 
any  implicit  or  explicit  intimidation  by  the  X^Tiite  House. 

To  tie  this  last  point  together,  without  legislation  such  as  that  which  you  are 
considering,  it  is  entirely  possible  that  justice  will  never  be  achieved  in  the 
Watergate  and  a  number  of  other  cases.  If  this  comes  to  pass  it  will  be  exceed- 
ingly difiicult,  perhaps  impossible,  to  ask  the  American  people  to  continue  to 
vest  their  faith  in  equality  under  the  law  and  our  entire  system  of  justice. 

The  Congress  must  not  be  party  to  a  strategy  which  permits  the  interaction 
of  the  rules  of  evidence  and  a  reckless  definition  of  executive  privilege  from  be- 
coming the  basis  for  many  defendants,  several  of  them  former  high  officials,  to 
escape  the  full  force  of  the  law.  I  see  no  way  by  which  we  can  divorce  ourselves 
from  this  unfortunate  chain  of  events  other  than  the  enactment  of  legislation 
creating  a  truly  independent  prosecutor  appointed  by  the  U.S.  District  Court. 
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OCTOBER    20,    197  3 

Jlr  Tresident,  the  very  essence  of  democracy  is  that  the  people  consent  to  lie 
governed  under  a  system  in  which  they  vest  their  faith  and  confidence.  That 
system,  and  thus  the  strength  of  the  government,  are  deiiendent  on  maintaining 
the  public's  faith  and  confidence. 

Today,  as  never  before  in  our  history,  that  faitli  and  confidence  are  shaken 
to  such  an  extent  tliat  our  system  of  government  is  facing  a  crisis  of  unprece- 
dented proportions.  If  we  are  to  govern  effectively  and  responsively,  the  Con- 
gress must  set  out  as  its  first  order  of  business  the  difficult,  but  absolutely  essen- 
tial, goal  of  reestablishing  the  public  faith  and  confidence  from  which  all  else 
proceeds  in  a  democracy.  And  no  amount  of  high-sounding  lip  service  will  do  the 
necessary  job ;  the  need  is  for  immediate,  constructive  action. 

In  determining  the  appropriate  course  of  action,  Mr.  President,  we  need  only 
to  look  at  the  source  of  the  problem.  The  American  people,  with  good  cause, 
regard  the  President's  dismissal  of  Special  Prosecutor  Archibald  Cox,  and  the 
forced  resignations  of  the  top  two  officials  at  the  Department  of  Justice,  as  suffi- 
cient evidence  that  equality  under  the  law  is  not  being  maintained  and  that 
justice  is  not  being  served. 

Thus,  the  one  thing  we  can  do  here  in  the  Congress  to  reverse  this  tidal  ero- 
sion of  confidence,  is  to  enact  speedily,  legislation  to  create  a  new  si">ecial  prose- 
cutor whose  independence  will  be  above  reproach.  That  prosecutor  must  not 
answer  to  Congress,  nor  to  the  President.  That  prosecutor  can  answer  only  to  the 
American  i>eople.  Indeed,  by  the  public  outcry  which  has  ensued  since  Mr.  Cox 
was  dismissed,  it  may  be  said  that  the  public  has  demanded  of  us  that  we  act 
in  this  regard. 

To  this  end,  I  am  today  introducing  for  Senator  Hart,  myself,  and  51  other 
Senators,  legislation  to  require  the  Chief  Judge  of  the  U.S.  District  Court  f<n- 
the  District  of  Columbia  to  appoint  a  special  prosecutor  and  a  deputy  special 
prosecutor  to  take  over  the  investigation  and  prosecution  of  the  Watergate  case 
and  other  matters  which  had  been  in  Mr.  Cox's  jurisdiction. 

These  prosecutors  would  have  full  authority  to  proceed  through  the  legal 
system  so  that  justice  can  be  served.  They  will  have  the  necessary  prosecutorial 
powers,  staff,  budget  and  essential  freedom  to  determine  when  their  assignment 
is  completed.  Consistent  with  guidelines  under  which  Mr.  Cox  had  been  operating, 
they  could  be  removed  from  office  only  by  the  Chief  Judge  of  the  District  Court 
and  only  in  the  instance  of  "extraordinary  improprieties." 

I  realize  there  are  those  who  have  called  upon  the  President  to  appoint  a  new 
special  prosecutor.  But  if  that  course  is  pursued  we  will  again  be  in  a  situation  in 
which  a  person,  or  persons,  charged  with  investigation  of  the  Executive  Branch 
would  be  beholden  to  the  Executive  Branch  and  subject  to  dismissal  by  the 
President.  One  thing  our  system  of  government  cannot  withstand  is  another 
trauma  such  as  that  of  the  past  week  and  I  caution  my  colleagues  not  to  fall  prey 
to  an  approach  fraught  with  such  danger. 

There  are  those  who  say  confidently  that  it  would  be  inci-edible  to  tliink  that 
the  President  would  follow  the  same  path  again.  However',  I  cannot  help  but 
recall  that  Mr.  Richardson  and  Mr.  Cox,  in  testimony  to  the  Senate  Judiciary 
Committee  last  spring,  both  said  it  was  unthinkable  that  the  President  would 
dismiss  a  si>ecial  prosecutor  appointed  by  the  Attorney  General.  Since  that 
unthinkable  exercise  has  come  to  pass,  let  us  not  jump  to  the  unsubstantiated 
conclusion  that  it  could  not  happen  again. 

Moreover,  since  our  overriding  objective  here  is  to  find  a  means  to  the  restora- 
tion of  public  confidence  in  government,  elected  officials  and  the  impartial  execu- 
tion of  justice,  we  must  insist  on  the  unquestioned  and  irrevocable  independence 
of  the  prosecutors  responsible  for  the  Watergate  and  related  cases.  Were  the 
President  to  appoint  the  prosecutor  there  would  be  no  way  to  guarantee  the 
independence  which  is  the  very  key  to  the  success  of  this  effort. 

We  can  perceive  clearly  the  need  for  this  independence  if  we  are  to  adhere  to 
the  promise  the  President  made  to  the  American  people  on  April  30.  He  said, 
at  that  time,  "justice  will  be  pursued  fairly,  fully,  and  impartially,  no  matter 
who  is  involved." 

The  inviolate  independence  of  the  prosecutors  is  the  only  way  possible  that 
the  American  people  will  be  satisfied  that  fairness,  thoroughness  and  imiiartiality 
are  being  observed.  The  public  must  know,  without  an  iota  of  (jualificatlon.  that 
the  persons  chai-ged  with  the  administration  of  justice  are  totally  free  from  the 
inevitable  constraint  and  possible  dismissal  which  would  result  if  they  were 
appointed  by  the  President. 
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The  fact  is  that  we  must  insist  on  both  the  reality  and  the  appearance  of 
independence  for  the  persons  cliarged  with  pursuing  justice  in  Watergate.  Tliere 
lias  not  been  a  time  in  my  memory  when  cynicism  and  slvepticism  were  so  wide- 
spread among  the  public.  And,  sadly,  given  the  events  of  recent  months,  it  is 
becoming  increasingly  difHcult  to  dissuade  those  skeptics  and  cynics.  Can  anyone 
doubt  that  reasonable  men  would  conclude  that  cynics  and  skeptics  have  the  evi- 
dence on  their  side? 

Thus,  even  if  the  President  were  to  apiwint  a  respected,  non-partisan  inde- 
l)endent  prosecutor  and  give  tliat  person  guarantees  that  the  Wliite  House  would 
not  interfere  in  rhe  investigation,  we  would  still  be  without  the  appearance  and 
ultimate  reality  of  independence.  Such  a  route  will  simply  not  reawake  public 
faith  in  the  pursuit  of  justice  ;  nor  provide  the  urgent  impetus  toward  the  restora- 
tion of  conlidence  of  which  I  spoke  a  moment  ago.  No  one  was  better  able  to 
engender  public  confidence  than  Mr.  Cox,  and  recreating  his  situation  is  simply 
not  responsive  to  the  new  situation  we  are  facing. 

There  have  been  suggestions  that  the  President  could  appoint  a  special  prosecu- 
tor to  be  confirmed  by  the  Senate  and  perhaps,  under  some  elaborate  device, 
subject  to  dismissal  only  with  the  concurrence  of  the  Senate.  This  approach 
would  have  the  unfortunate  effect  of  injecting  politics  into  an  area  which  must 
be  totally  void  of  partisan  considerations.  I  do  not  want  Congress,  any  more  than 
I  want  the  President,  to  be  in  the  inappropriate  position  of  being  able  to  dismiss 
a  prosecutor.  How  can  we  expect  the  American  people  to  accept  the  validity  of 
our  claim  to  independence,  impartiality  and  thoroughness  if  either  the  Execu- 
tive or  Legislative  branches  are  in  a  position  to  infringe  on  the  administration 
of  justice. 

I  am  gratified  by  the  growing  momentum  which  has  developed  in  the  Con- 
gress, the  media,  the  legal  community  and  among  the  public  since  Monday  when 
I  first  announced  my  intention  to  introduce  the  legislation  now  being  presented 
to  the  Senate.  Indeed,  the  number  of  cosponsors  of  the  bi-partisan  legislation, 
including  half  the  members  of  the  Judiciary  Committee,  as  well  as  the  geographi- 
cal balance  of  the  sponsoring  Senators,  provides  clear  evidence  of  a  wide  na- 
tional interest  in  this  approach. 

Permit  me  to  review  briefly  the  specifics  of  this  legislation — the  Independent 
Special  Prosecutor  Act  of  1973. 

In  its  findings  and  declarations  the  bill  states  that  "Public  confidence  in  the 
integrity  of  the  nation's  criminal  justice  system  cannot  be  maintained  if  tlie 
investigation  of  allegations  and  prosecution  of  illegal  acts  of  high  officials  of 
the  Executive  branch  of  government  are  carried  out  under  the  authority  of  the 
Executive  branch  itself." 

The  special  prosecutor  and  deputy  special  prosecutor,  to  be  appointed  by  the 
Chief  Judge  of  the  U.S.  District  Court  for  the  District  of  Columbia,  would  be 
empowered  to  investigate : 

(1)  the  Watergate  break-in  and  attendant  offenses  ; 

(2)  other  offenses  during  the  1972  Presidential  campaign  ; 

(3)  offenses  alleged  to  have  been  committed  by  the  President,  Presidential 
appointees,  or  members  of  the  White  House  staff' ;  and 

(4)  all  other  matters  which  had  been  under  investigation  by  former  special 
prosec-utor  Archiliald  Cox,  as  well  as  those  subjects  which  might  evolve  from 
the  foregoing  areas  of  jui'isdiction. 

The  special  prosecutor  would  have  all  necessary  powers  to  pursue  every  legal 
path  toward  the  fulfillment  of  his  assignments  and  the  full  administration  of 
justice. 

In  addition,  all  the  material,  evidence  and  information  geuei'ated  ))y  the  Spe- 
cial Watergate  Prosecution  Force  under  Mr.  Cox  would  be  available  to  the  new 
independent  special  prosecutor  and  the  new  prosecutor  would  be  empowered  to 
continue  all  legal  steps  begun  by  Mr.  Cox. 

As  a  further  step  to  help  protect  the  independence  of  the  new  special  pro- 
secutor, the  bill  specifically  states  that  funding  for  the  special  prosecutor's 
office  not  go  through  the  White  House  Office  of  Management  and  Budget.  Clearly 
such  an  arrangement  is  necessary,  for  otherwise  the  White  House  would  be 
in  a  position  where  it  could  possibly  use  budget  authority  to  limit  the  staflSng 
and  thoroughness  of  the  investigation. 

The  special  prosecutor  and  deputy  special  prosecutor  could  only  be  removed 
from  office  by  the  Chief  Judge  and  then  only  in  the  instance  of  extraordinary 
improprieties.  The  special  prosecutor  is  left  the  final  determination  as  to  how 
long  he  must  remain  in  office  so  that  the  administration  of  justice  will  not  only 
be  fair  and  impartial,  but  thorough  as  well. 
25-164—73 8 
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I  wonld  like  to  now  turn  to  a  discussion  of  the  constitutionality  of  the 
nieclianism  we  propose  today.  There  have  been  some  questions  raised  in  this 
regard  that  I  would  like  to  put  to  rest.  I  might  note,  at  this  point,  that  some 
twenty-three  of  the  Deans  of  the  nation's  most  distinguished  law  schools  have 
endorsed  our  proposal  and  are  of  the  opinion  that  it  is  constitutionally  sound. 
T  ask  unanimous  consent,  Mr.  President,  that  the  formal  statement  signed  by 
these  legal  scholars  be  printed  at  the  conclusion  of  my  remarks. 

Article  II,  Section  2  of  the  Constitution  provides  that  the  President  "shall 
have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to  make 
Treaties,  provided  two  thirds  of  the  Senators  present  concur;  and  he  shall 
nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall 
appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  States,  whose  appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be  establirhed  by  Law;"  Btit 
this  clause  then  goes  on  to  say,  "The  Congress  may  by  Law  vest  the  Appoint- 
ment of  such  inferior  officers,  as  they  think  proper,  in  the  President  alone,  in 
the  Courts  of  Law.  or  in  the  Heads  of  Departments." 

It  is  this  last  clause  of  Article  II  from  which  Congress  derives  its  authority  to 
name  a  Special  Prosecutor  who  is  appointed  by  the  "Courts  of  Law."  These 
clear  words  give  Congress  the  discretion  to  authorize  the  judicial  appointment  of 
officers  of  the  United  States. 

Thf^  Supreme  Court's  interpretation  of  this  clause  of  the  Constitution  dates 
back  to  1839  where  the  Court  held  in  Ex  Parte  Eeinen  that  this  appointment 
power  could  be  granted  only  to  departments  of  the  government  "to  which  the 
officer  to  be  appointed  most  appropriately  belonged."  Forty  years  later,  the  Court 
in  Ex  Parte  Seibold  somewhat  qualified  this  language  in  upholding  a  statute 
which  authorized  judges  to  appoint  election  supervisors.  The  Seibold  Court 
critirized  the  impracticality  of  a  formalistic  inquiry  as  to  the  department  to 
which  an  officer  "most  appropriately"  belonged,  and  indicated  instead  that 
Congressional  grants  of  authority  to  the  judicial  branch  would  be  upheld  unless 
sucli  authority,  and  this  is  a  key  point,  was  incongruous  with  the  judicial  func- 
tion. Thus,  for  example,  thousrh  Congress  could  not  authorize  the  courts  to  appoint 
the  Ambassador  to  the  Hague,  we  could  authorize  the  appointment  by  the  courts 
of  off.cers  exercising  judicial  functions.  That  basic  test  is  one  of  "congruity  vs. 
incongruity." 

Tlie  appointment  of  a  special  prosecutor  would  not  produce  incongruity  with 
the  normal  judicial  function  because  the  court  would  not  be  involved  in  any 
continuing  administration  of  prosecutions.  The  possibility  that  the  Court  or  a 
partir-iilar  judge  of  that  Court  might  also  sit  in  trial  upon  cases  brought  by  the 
special  prosecutors  it  appointed  would  not  affect  the  validity  of  the  appoint- 
ment since  Jiidges  appoint  defense  counsel  who  routinely  appear  before  them  in 
trial,  and  more  importantly,  our  present  fedpral  statutes  provide  that  Federal 
District  Judges  may  appoint  officers  to  fill  vacancies  in  the  United  States 
Attorney's  office,  lawyers  who  act  as  prosecutors  for  the  government. 

It  is  true  that  there  is  broad  language  in  some  cases  which  deal  with  thp  relation 
between  judges  and  prosecutors  to  the  effect  that  proper  prosecxitorial  discretion 
is  an  inherent  executive  function,  and  that  prosecutorial  discretion  must  remain 
unfettpred  by  the  Courts.  The  most  important  of  these  cas^s  is  the  opinion  of  the 
.5th  Circuit  in  Cow  v.  Katzen'barh.  There  the  Attorney  General  refused  to  authorize 
the  signing  of  grand  jury  indictment  when  ordered  to  do  so  by  the  District 
Judge.  The  Court  of  Appeals  noted  that  "the  functions  of  prosecutor  and  Judge 
are  incompatible"  The  crucial  distinf>tion,  however,  is  that  this  line  of  cases  deals 
with  attempts  by  grand  juries,  courts,  or  plaintiffs  to  compel  an  unwilling 
prospcutor  to  initiate  or  stop  a  siiecific  prosecution.  As  one  of  our  most  distin- 
gui.shed  jurists.  Judge  Minor  Wisdom  pointed  out  in  the  Cox  case :  "In  the  interest 
of  justice  and  efficiency  there  should  be  some  person  able  to  prevent  an  inijust 
prosecution".  As  a  branch  of  government  charged  with  carrying  out  our  national 
policy  on  law  enforcement,  the  executive  is  the  proper  organ  to  make  such  a  judg- 
ment. Executive  discretion  in  this  area  is  thus  based  on  considerations  of  ju.'^tice 
and  effifiency.  as  well  as  ujxm  the  doctrine  of  separation  of  powers.  In  other  words. 
where  the  is.sue  is  one  of  prosecutorial  discretion,  it  is  be.st  exercised  in  its 
legitiniate  way  by  the  executive.  Legitimate  meaning  the  traditional  Anglo- 
American  concept  of  measuring  the  punishment  in  individual  cases  to  fit  the 
crime.  In  present  circumstances,  however  this  legitimate  prosecutorial  discretion 
is  not  at  issue  since  now  we  are  faced  with  the  issue  of  how  the  prosecutor  or  the 
executive  branch  can  most  fairly  and  objectively,  prosecute  itself. 
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The  appointmeut  of  a  special  prosecutor  by  the  Chief  Judge  of  the  District 
Court  does  not  impinge  on  the  critical  area  of  prosecutorial  discretion.  No  siJecific 
prosecutions  are  i-equired  in  the  statute,  and  the  broad  discretion  contained  in 
tlie  charter  for  special  prosecutor  ensures  that  the  very  limited  powers  of  re- 
moval will  not  be  used  to  control  him  in  the  exercise  of  his  discretion.  Thus  he 
will  be  fully  able  to  prevent  unjust  prosecutions  as  well  as  to  initiate  those 
which  are  just.  While  these  policies  are  usually  best  weighed  by  the  executive, 
there  is  a  clear  danger  that  where  the  executive  is  investigating  itself,  such 
executive  discretion  could  defeat  the  purposes  of  the  investigation.  These  special 
circumstances  transform  the  arguments  based  on  discretion  into  arguments 
in  favor  of  a  prosecutor  free  from  the  control  of  the  executive  branch.  This  is  all 
the  more  pertinent  considering  the  conhdence  problem  which  exists  in  the 
country  today. -e*- 

Let  us  turn  to  the  separation  of  powers  arguments.  The  formal  argument 
against  a  congressionally  authorized,  judicially  appointed  special  prosecutor 
boils  down  to  a  simple  assertion  that  such  a  procedure  infringes  upon  the  sepa- 
ration of  powers.  But  the  separation  of  powers  is  not  a  formal,  rigid  doctrine 
di\  iding  our  government  into  watertight  compartments.  As  the  Supreme  Court 
said  in  the  famous  and  important  case  Huntplircy's  Executor  t'.s\  United  States, 
where  the  Court  upheld  the  power  of  Congress  to  prevent  the  President  from 
dismissing  a  member  of  the  Federal  Trade  Commission,  "Whether  the  power  of 
the  President  to  remove  an  ofScer  shall  prevail  over  the  authority  of  Congress 
to  condition  the  power  by  fixing  a  definite  term  and  precluding  a  removal  except 
for  cause  will  depend  upon  the  character  of  the  oflace."  The  Congressional  power 
to  authorize  District  Judges  to  appoint  prosecutors  in  certain  circumstances  has 
long  been  recognized,  in  the  Federal  statutes,  as  I  have  indicated.  Although  the 
District  Court  opinion  which  upheld  the  validity  of  this  statute  emphasized  the 
temporary  and  provisional  nature  of  such  an  appointment,  it  contained  no  sug- 
gestion that  there  is  any  inherent  impropriety  in  such  a  procedure  based  on  an  im- 
proper mixing  of  functions.  Many  states  whose  constitutions  adhere  to  the 
separation  of  powers  doctrine  grant  similar  and  even  broader  powers  of  pros- 
ecutorial appointments  to  state  judges. 

The  doctrine  of  separation  of  powers  is  a  functional  one,  stemming  from  the 
basic  concept  that  each  of  the  separate  powers  is  designed  to  serve  as  a  check 
and  balance  on  the  others  and  that  all  powers  should  be  subject  to  the  scrutiny 
and  restraint  exercised  by  the  other  holders  of  power  if  arbitrary  government  is 
to  be  avoided.  It  would  be  anomalous  if  this  notion  of  separation  of  powers  could 
be  used  to  allow  the  executive  to  exercise  power  in  its  own  case  unchecked  and 
unscrutinized — and  produce  the  ironic  result  of  the  executive  branch  investigat- 
ing itself. 

Mr.  President,  W^hite  House  aides  have  publicly  acknowledged  the  serious  "mis- 
calculation" made  by  the  President  in  his  actions  of  last  weekend.  The  Secretary 
f)f  State  yesterday  made  direct  reference  to  the  "crisis  of  authority"  facing  this 
nation. 

Earlier  this  week  we  teetered  on  the  brink  of  an  even  more  serious  problem, 
when  there  was  the  possibility  that  the  President  might  defy  a  court  order.  For- 
tunately, he  chose  not  to  take  that  extreme  step  and  in  doing  so  showed  the 
capacity  to  reverse  himself  when  the  national  interest  and  public  pressure 
demanded  it. 

While  the  President's  compliance  with  the  court  order  is  a  constructive  step, 
it  does  not  resolve  the  continuing  crisis  of  confidence  confronting  us,  nor  has  it 
stopped  the  public  outcry  for  the  thorough,  unbiased  administration  of  justice. 
We  have  a  long  road  to  travel  before  our  government  can  again  claim  the  respect 
of  the  American  people,  and  we  can  take  a  crucial  and  giant  step  down  that  road 
b.v  passing  the  legislation  being  introduced  today.  I  ferventl.v  hope  that  the  Con- 
gress will  act  speedily  and  affirmatively  in  passing  this  bill  and  suggest  to  the 
President  that  he  join  us  in  this  effort  as  part  of  an  over-all  effort  to  correct  past 
abuses  and  to  begin  the  necessary  reconstruction  of  the  foundation  of  our 
democracy. 

Mr.  President,  I  would  like  to  make  one  final  point.  While  we  have  the  com- 
pelling responsibility  to  fulfill  the  Constitutional  and  legal  requirement  that 
justice  be  administered  fairly,  fully  and  impartially,  no  matter  where  the  inves- 
tigation may  go  and  no  matter  who  is  involved,  we  have  a  second  responsibility. 
That  responsibility  is  to  the  prompt  administration  of  justice.  The  American 
'people  rightly  want  to  speed  the  day  w^hen  all  of  the  guilty  are  convicted  and  all 
of  the  innocent  exonerated.  The  importance  of  speed  can  best  be  demonstrated  in 
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the  fact  that  until  every  allegation  of  miscoiidnct  is  thoroughly  investigated  and 
until  all  offenses  are  fully  prosecmted,  it  will  he  exceedingly  difficult  to  focus  tlie 
full  attention  and  energies  of  our  government  and  citizens  on  other  vital  national 
issues.  .  „  ^, 

Of  the  other  proposals  that  have  heen  advanced  for  the  prosecution  of  these 
cases,  none  offers  the  same  speedy  resumption  of  the  special  prosecutor's  efforts 
as  the  bill  we  are  introducing  today.  To  develop  some  intricate  procedure  for  the 
appointment  of  a  special  prosecutor  will  delay  the  time  when  this  unfortunate 
episode  in  American  history  will  be  behind  us. 

Let  us  act  now,  let  us  have  the  Chief  Judge  make  the  necessary  appointments 
as  soon  as  possible,  let  us  provide  for  the  speedy,  fair  administration  of  justice  in 
the  pending  cases,  and  let  us  move  on  to  the  other  important  business  of  this 
country. 

RICHARDSON-COX  GUIDELINES 

Duties  and  Responsibilities  of  the  Special  Prosecutor 

the  special  prosecutor 

There  will  be  appointed  by  the  Attorney  General,  within  the  Department  of 
Justice,  a  Special  Prosecutor  to  whom  the  Attorney  General  shall  delegate  the 
authorities  and  provide  the  staff  and  other  resources  described  below. 

The  Special  Prosecutor  shall  have  full  authority  for  investigating  and  prose- 
cuting offenses  against  the  United  States  arising  out  of  the  unauthorized  entry 
into  Democratic  National  Committee  Headquarters  at  the  Watergate,  all  offenses 
arising  out  of  the  1972  Presidential  Election  for  which  the  Special  Prosecutor 
deems  it  necessary  and  appropriate  to  assume  responsibility,  allegations  involv- 
ing the  President,  members  of  the  White  House  staff,  or  Presidential  appointees, 
and  any  other  matters  ichicTi  he  consents  to  have  assigned  to  him  by  the  Attorney 
General. 

In  particular,  the  Special  Prosecutor  shall  have  full  authority  with  respect  to 
the  above  matters  for : 

conducting  proceedings  before  grand  juries  and  any  other  investigations  he 

deems  necessary ; 
reviewing  all  documentary  evidence  available  from  any  source,  as  to  which 

he  shall  have  full  access  ; 
determining  whether  or  not  to  contest  the  assertion  of  "Executive  Privilege"' 

or  any  other  testimonial  privilege  : 
determining  whether  or  not  application  should  be  made  to  any  Federal  court 
for  a  grant  of  immunity  to  any  witness,  consistently  with  applicable  statu- 
tory requirements,  or  for  warrants,  subpoenas,  or  other  court  orders; 
deciding  whether  or  not  to  prosecute  any  individual,  firm,  corporation  or 

group  of  individuals ; 
initiating  and  conducting  prosecutions,  framing  indictments,  filing  informa- 
tions,   and    handling    all    aspects    of   any    cases   within   his    jurisdiction 
(whether  initiated  before  or  after  his  assumption  of  duties),  including 
any  appeals ; 
coordinating  and  directing  the  activities  of  all  Department  of  Justice  per- 
sonnel, including  United  States  Attorneys  ; 
dealinfi  with  and  appearing  before  Congressional  committees  having  juris- 
diction over  any  aspect  of  the  above  matters  and  determining  what  docu- 
ments, information,  and  assistance  shall  be  provided  to  such  committees. 
In  exercising  this  authority,  the  Special  Prosecutor  will  have  the  greatest  de- 
gree of  independence  that  is  consistent  with  the  Attorney  General's  statutory 
accountability  for  all  matters  falling  within  the  jurisdiction  of  the  Department 
of  Justice.  The  Attorney  General  will  not  countermand  or  interfere  with  the 
Special  Prosecutor's  decisions  or  actions.  The  Special  Prosecutor  tvill  detcrminr 
whether  and,  to  rchat  extent  he  will  inform  or  consult  with  the  Attorney  General 
about  the  conduct  of  his  duties  and  responsibilities.  The  Special  Prosecutor  will 
not  be  removed  from  his  duties  except  for  extraordinary  improprieties  on  his 
part. 

STAFF    AND    RESOURCE    SUPPORT 
/.  Selection  of  staff 

The  Special  Prosecutor  shall  have  full  authority  to  organize,  select,  and  hire 
his  own  staff  of  attorneys,  investigators,  and  supporting  personnel,  on  a  full 
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or  part-time  basis,  in  such  numbers  and  with  such  qualifications  as  he  may 
reasonably  require.  He  may  request  the  Assistant  Attorneys  General  and  other 
officers  of  the  Department  of  Justice  to  assign  such  personnel  and  to  provide 
such  other  assistance  as  he  may  reasonably  require.  All  personnel  in  the  Depart- 
ment of  Justice,  including  United  States  Attorneys,  shall  cooperate  to  the  fullest 
extent  possible  with  the  Special  Prosecutor. 

2.  Budget 

The  Special  Prosecutor  will  be  provided  with  such  funds  (nnl  faeilities  to  carry 
out  his  responsibilities  as  he  may  reasonably  require.  He  shall  have  the  right  to 
submit  budget  requests  for  funds,  positions,  and  other  assistance,  and  sucJi  re- 
quests shall  receive  the  highest  priority. 

3.  Designation  and  responsibility 

The  personnel  acting  as  the  staff  and  assistants  of  the  Special  Prosecutor  shall 
be  known  as  the  Watergate  Special  Prosecutor  Force  and  shall  be  responsible 
only  to  the  Special  Prosecutor. 

CONTINUED    RESPONSIBILITIES    OF    ASSISTANT    ATTORNEY    GENERAL, 
CRIMINAL    DIVISION 

Except  for  the  specific  investigative  and  prosecutorial  duties  assigned  to  the 
Si)ecial  Prosecutor,  the  Assistant  Attorney  General  in  charge  of  the  Criminal 
Division  will  continue  to  exercise  all  of  the  duties  currently  assigned  to  him. 

APPLICABLE    DEPARTMENTAL    POLICIES 

Except  as  otherwise  herein  .specified  or  as  mutually  agreed  between  the  Spe- 
cial Prosecutor  and  the  Attorney  General,  the  Watergate  Special  Prosecution 
Force  will  lie  subject  to  the  administrative  regulations  and  policies  of  the  De- 
partment of  Justice. 

PUBLIC    REPORTS 

The  Special  Prosecutor  may  from  time  to  time  make  public  such  statements 
or  reports  as  he  deems  appropi'iate  and  shall  npon  coniplctioii  of  his  assignment 
siihinit  a  final  report  to  the  appropriate  persons  or  entities  of  the  Congress. 

DURATION    OF    ASSIGNMENT 

The  Special  Prosecutor  will  carry  out  these  responsibilities,  with  the  full  sup- 
port of  the  Department  of  Justice,  until  snch  time  as,  in  his  judgment,  he  has 
completed  them  or  until  a  date  mutually  agreed  upon  between  the  Attorney 
General  and  himself. 

INIr.  HuxOtAte.  Senator,  I  am  sure  that  there  will  be  questions  from 
the  subcommittee.  "We  are  now  at  the  bej^inninc;  of  a  quorum  eall.  We 
liad  better  go  and  answer  it.  T  wonder  if  you  could  be  available  to  us, 
let  us  say  at  12:45?  "Would  that  suit  the  members?  "We  will  then 
endeavor  to  complete  the  questioniner  as  soon  as  possible. 

Senator  Bath.  Mr.  Chairman,  I  can  cancel  anything  I  have  and  I 
will  be  <i-lad  to.  I  would  be  oflad  and  pleased  to  stay. 

Mr.  HuNGATE.  T  am  willins'  to  hear  from  the  members  of  the  sub- 
committee. I  would  imao-ine  there  would  be  some  questions.  I  do  not 
know. 

Senator  BxVyh.  Let  me  sav  that  if  I  can  be  helpful,  what  I  am  doing 
h.ere  is  far  more  important  than  anything  that  I  have  on  my  schedule, 
Mr.  Chairman. 

Mr.  Httnoate.  Are  there  any  questions  ? 

]Mr.  Dexnis.  Mr.  Chairman.  I  reallv  do  not  think  it  would  be 
respectful  for  me  to  let  my  distinguished  colleague  from  Indiana  come 
hove  and  not  ask  him  a  question, 

Mr.  Htxoate.  "We  vmnld  a'lpreciate  it  if  you  coidd  stay.  Senator. 

Senator  Bayh.  I  will  Iw  glad  to. 

INIr.  HuxGATE.  "We  will  come  back  at  12 :  45. 

[Short,  break.] 
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Mr.  HuxGATE,  The  committee  will  resiim.e  its  hearino^s  and  proceed 
with  Senator  Bayh's  testimony.  We  thank  you  very  much  for  waiting. 
Mr.  Mayne. 

Mr.  Mayne.  Senator  Bayh,  to  what  extent  was  there  collaboration 
between  you  and  Congressman  Culver  or  between  your  respective 
staffs  in  arriving  at  the  end  product  that  each  of  you  have  arrived  at? 

Senator  Bath.  I  do  not  know.  On  our  side  there  were  four  or  five 
INIembers  of  the  Senate  involved  in  trying  to  put  together  what  they 
thought  would  be  a  good,  constitutionally  Round  bill,  and  T  hourstly 
cannot  answer  to  what  extent  one  of  those  Members  or  several  of  those 
Members  may  ha^'e  communicated,  with  Mr.  Culver. 

Mr.  Mayne.  Well,  apparently  thougli,  from  your  observation,  it 
was  not  substantial  ? 

Senator  Bayh.  Yes.  And  several  of  our  staff,  as  usually  is  the  case, 
YOU  know,  did  more  hours  of  work  on  tliis  thaii  several  of  us,  and 
it  is  entirely  conceivable  that  they  cooperated  with  either  Mr.  Culver 
or  his  staff.  I  just  cannot  answer  that  question. 

Mr.  Mayne,  Well,  I  think  it  adds  considerably  to  the  validity  of 
the  overall  proposal  that  they  are  so  similar,  having  been  arrived  at 
by  independent  groups  working  on  them. 

Thank  you,  Mr.  Chairman. 

Mr.  Hungate.  'hlv.  Smith. 

Mr.  Smith.  Senator  Bayh,  I  want  to  thank  you  for  comino-  o^'er 
here  to  testify  in  regard  to  this  ]:)ropnsal  to  establish  an  independent 
Special  Prosecutor.  I  wanted  to  introduce  myself.  My  name  is  Henry 
Smith  from  New  York.  It  was  reported  to  me  last  year  that  you  did 
not  know  who  I  was  althougli  we  had  met  so  I  wanted  to  tell  you,  now 
that  WG  have  met  again. 

Senator  Bayh.  Well,  I  do  not  know  who  reported  it,  Henry,  but 
I  do  Irnow  who  you  are. 

Mr.  Smith.  Senator,  I  have  not  Inid  a  chance  to  look  at  the  I)ill 
that  you  and  some  of  your  colleagues  in  tlie  Senate  have  introduced. 
Is  it  substa.ntially  the  same  as  the  Culver  bill  ? 

Senator  Bayh.  Yes;  it  is  basically  tlie  same,  yes.  I  think  ^Ir.  Culver 
in  his  statement  really  described  those  areas  of  difference  and  I  frankly 
am  now  of  the  opinion  that  I  would  probably  be  more  comfortable 
from  the  standpoint  of  due  process  going  with  the  proposition  of 
letting  the  chief  judge  appoint  a  three-judge  panel  and  then  let  them 
have  the  authority  that  in  our  bill  and  in  the  Sen.ate  we  give  only 
to  the  chief  judge.  As  I  understand  it,  that  provision  is  contained 
in  Mr.  Culver's  bill. 

I  think  one  im])ortant  provision  contained  in  ours  that  I  do  not 
think  is  contained  in  his,  although  I  liave  not  stndied  his  as  carefully 
as  I  have  ours,  is  that  we  limit  tlie  term  to  2  years  and  I  think  the 
more  we  can  prescribe  the  duration  of  the  authority,  the  stronger  we 
ai'o  on  constitutional  grounds. 

Mr.  Smith.  Well,  I  think,  Senator,  you  have  answered  my  next 
question  then.  I  wa,s  going  to  ask  if  you  had  any  preference  in  the 
method  of  appointing  a  Special  Prosecutor,  but  you  just  said  that 
you  think  mavbe  the  newest  proposal  of  ^Ir.  Culver  of  a  panel  of 
judges  mioht  be  better  than  the  chief  judge  ? 

Senator  Bayh.  I  would  go  either  way.  I  think  you  can  make  a  good 
constitutional  case.  We  have  had  a  number  of  constitutional  author- 
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ities  that  have  supported  our  approach  of  letting  the  chief  jiidoe  do  it. 
The  ABA's  unanimous  reconnnendation  referred  only  to  the  couit, 
which  would  suggest  I  suppose,  all  19  judges.  I  would  feel  more  com- 
fortable with  a  panel.  Yovi  get  something  being  decided  by  19  people 
and  you  may  have  difficulty  moving  as  expeditiously  as  circumstances 
might  require.  I  think  by  letting  the  chief  judge  appoint  a  three-judge 
panel,  perliaps  also  with  the  provision  that  none  of  the  three  judges 
can  sit  over  cases  under  the  Special  Prosecutor's  jurisdiction,  that  tliat 
gets  us  away  from  some  other  problems  that  might  be  raised.  I  would 
be  comfortable  with  that. 

Mr.  Smith.  Thank  you  very  much,  Senator. 

Mv,  HuNGATE.  Mr.  Kastenmeier. 

Senator  Bayii.  I  am  sorry  if  someone  gave  you  the  impression  that 
I  didn't  know  who  Henry  Smith  was.  It  may  have  been  at  a  time  when 
I  might  have  preferred  my  friend.  Max  McCarthy,  to  Henry  Smith, 
but  it  was  not  because  I  did  not  know  you  or  had  anything  personal 
against  you. 

Mr.  Smith.  That  is  the  time  it  was,  Senator,  when  you  were  up  in 
my  district  campaigTiing  against  me. 

Senator  Bayii.  As  I  recall  that  was  the  slogan  that  others  were 
using;  was  it  not^  Anyway,  I  appreciate  the  jest  in  which  you  bring 
it  forth. 

Mr.  HuxGATE.  Mr.  Kastenmeier. 

Mr.  Kasten3ieier.  Thank  you,  Mr.  Chairman.  In  any  event,  I  would 
like  to  compliment  you  on  taking  the  leadership  in  coimection  with 
this  question  Avhich  is  really  a  crisis  question  in  the  Senate.  If  one  were 
to  assume  just  for  the  purposes  of  argTiment,  that  the  approach  that 
you  have  suggested  is  rejected,  for  any  reason,  let  us  say,  a  constitu- 
tional ground  or  otherwise,  is  there  any  other  way  or  means  or  any 
other  formulation  whereby  we  could  have  an  independent  prosecution 
which  would  meet  what  I  think  w^ould  be  the  needs  that  I  think  we  all 
see  in  terms  of  a  prosecution  ? 

Senator  Bayh.  No,  not  in  my  judgment,  Mr.  Kastenmeier,  and  I 
would  have  to  say  that  as  one  who  has  been  involved,  although  there 
are  several  over  there  in  the  Senate  that  have  played  as  active  a  role 
as  I  have,  and  made  as  significant  a  contribution  to  this.  I  can  ju.st  s{)eak 
for  myself,  but  I  did  not  rush  into  this  without  considering  the  impli- 
cations. I  was  sort  of  a  reluctant  mover  into  an  area  that  is  plowing 
virgin  territory.  We  had  never  done  this  before,  thank  God,  and  I 
hope  we  do  not  have  to  do  it  again.  But,  I  think  our  Constitution  was 
purposely  left  flexible  so  that  we  can  deal  with  the  contingencies  that 
exist  tomorrow  that  we  may  not  foresee  today.  And  the  reason  I  was 
satisfied  that  this  was  the  best  way  to  go  was  twofold.  One,  I  did  not 
loiow  of  any  other  proposal  that  could  really  guarantee  independence. 
Now,  if  that  is  what  we  are  after  then  let  us  do  it  the  only  way  you 
can  guarantee  independence. 

Second,  and  perliaps  this  is  part  of  the  independence,  but  I  think  it 
is  perhaps  a  good  portion  of  praonnatism  which  takes  into  consider- 
ation the  great  degree  of  disenchantment  which  exists  in  the  country 
today  in  the  political  process.  I  believe  in  the  political  process,  and  I 
think  usually  it  works  prettv  well.  But.  right  now  the  public,  as  far 
as  the  prosecution  of  the  Watergate  is  concerned,  is  not  going  to 
believe  any  political  figures.  Thus  to  involve  the  Congress  as  a  stop- 
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ji-ap,  and  to  involve  the.  President  as  an  appointer,  is  I  think  to  make 
it  less  credible  as  far  as  the  people  are  concerned.  Those  are  my  two 
basic  reasons  for  goin^  this  route. 

]Mr.  Kastenimeier.  There  are  two  or  three  other  approaches  that  are 
in  bill  form.  There  is  Congressman  Bennett's  bill  which  su^r.ffests  that 
the  Senate  and  House  appoint  a  Special  Prosecutor.  There  Is  Cong-ress- 
man  Biester's  bill  which  would  have  the  President  appoint  the  Special 
Prosecutor  with  the  advice  and  consent  of  the  Senate  and  such  ap- 
pointee would  have  to  come  from  a  select  list  by  certain  legal  orga- 
nizations, the  ABA  and  others,  and  the  President  could  only  remove 
such  a  person  after  a  Civil  Service  Commission  finding  only  for  good 
cause.  Do  either  of  those  options  suggest  a  reasonable  alternative  to 
you? 

Senator  Bath.  Not  in  my  judgment.  They  may  be  reasonable  alter- 
natives, but  they  are  not  nearly  as  good.  They  do  not  provide  the  kind 
of  independence  that  this  other  approach  provides. 

Senator  Percy  has  another  proposal.  You  go  through  the  Presiden- 
tial appointment,  advice  and  consent  of  the  Senate  and  then  he  can 
be  removed,  or  the  President  may  remove,  but  then  either  House 
of  Congress  within  30  days  can  withdraw  the  power  to  remove.  You 
know,  where  you  com.iiigle  the  power  to  apix>int  and  the  power  to 
remove  in  two  branches  of  Government  you  are  on  shakier  constitu- 
tional ground,  in  any  precedent  that  I  have  read,  than  we  are  on  this 
one.  Plus,  I  just  think  the  American  people  out  there,  they  want  to 
see  this  thing  j^ursued  and  they  obviously  ha-^^e  some  doubts  about 
tlie  President.  And  there  has  been  an  etfort  made  to  suggest,  tliat  any 
of  us  who  want  independent  prosecutors  are  really  out  to  get  the 
President.  And  I  can  understand  the  practicality  of  this,  so  I  take  it 
away  from  the  Congress  that  is  controlled  by  the  other  i:)arty,  give  it 
to  a  Federal  judge  v/ho  does  not  have  to  run  for  public  office.  I^t  him 
have  this  power,  or  other  judges  have  this  power,  and  then  let  us 
proceed. 

You  know,  I  am  sure  you  will  have  a  chance  to  hear  Professor  Cox 
yourself.  But,  one  of  the  most  telling  points  that  he  makes  is  that  the 
first  thing  you  think  about  justice,  as  far  as  Watergate  is  concerned, 
is  convicting  somebody.  But,  a  fundamental  aspect  of  justice  is  exon- 
erating those  that  ai'e  innocent.  And  I  ask  how  in  the  world  are  the 
American  people  going  to  look  at  some  people  who  have  been  raked 
over  the  television  and  the  front  pages  of  our  newspaper  if  a  prose- 
cutor who  is  appointed  by  the  President  exonerates  that  individual? 
Mr.  Cox  points  out.  that  there  are  some  publicized  people  who  he 
has  investigated  and  he  does  not  believe  there  is  a  probable  cause  to 
continue  their  investigation,  certainly  no  reason  to  bring  an  indictment 
or  the  case  before  the  grand  jury  for  indictment.  And  yet  because  of 
1iis  termination,  that  is  goinsr  to  have  credibility  that  those  people  have 
l^ocn  unfairly  accused  and  I  think  that  is  as  important  as  seeing  that 
tliose  who  are  guilty  are  convicted. 

Mr.  Kastenmeier.  There  is  one  other  tangential  option,  and  that  is 
tliat  to  the  extent  that  this  entire  affair  may  concern  the  President 
liimself  tliat  we  use  the  route  of  impeachment.  That  is  to  say,  the  in- 
\estij2Jition  through  impeachment  having  extraordinary  powers  pre- 
sumably to  compel  testimony  or  reach  testimony  and  have  the  Special 
l^rosecutor  for  that  purpose  and  whether  by  this  committee  or  any 
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otlier  of  the  House  that  we  miglit  acliieve  more  or  less  the  same  result 
in  terms  of  justice.  Do  you  have  any  comment  about  that? 

Senator  Bayh.  Well,  I  would  personally  feel  that  we  have  two  re- 
sponsibilities here.  One,  to  deal  with  the  impeachment  responsibility, 
which  is  clearly  in  the  province  of  tlie  House  as  far  as  the  initiation  is 
concerned.  And  1  think  it  would  be  rather  presumptions  for  me  to 
su<ji;-est  liow  you  here  in  the  other  body  should  proceed.  That  is  clearly 
your  initial  responsibility'. 

And  then,  of  course,  we,  in  the  Senate,  have  a  jury  responsibility 
if  vou  brine;  tlie  bill  for  impeachment.  We  also  have  another  responsi- 
bility, however,  and  I  think  we  still  have  the  possibility  of  doing  one 
without  tlie  other.  We  have  the  responsibility  of  doing  one  without  the 
other  if  we  can  and  tliat  is  to  see  that  we  have  not  only  justice  but  the 
appearance  of  justice  while  the  House  is  considering  the  wisdom  of 
impeachment. 

The  very  act  of  studying  impeachment  has  a  lot  of  political 
connotations  to  it.  In  fact,  if  you  look  at  what  a  number  of  people, 
including  the  Vice  President  designate  has  said  in  describing  the  terms 
of  impeachment,  it  is  a  different  kind  of  deed  really,  than  any  that  is 
pi-escril^ecl  by  statute  that  I  know  of.  High  crimes  and  misdemeauors. 
And  Congress  by  its  very  nature  is  a  political  body  and  these  decisions 
are  going  to  have  a  lot  of  nonspecific  statutory  consideration.  But, 
when  you  are  putting  somebody  in  jail,  not  just  impeaching  him,  al- 
though impeaclnnent  does  not  ])reclude  the  oth.er,  if  we  read  the  Con- 
stitution carefully,  you  want  it  done  according  to  specific  rules,  duo 
process,  evidentiary  procedure  and  the  like.  For  that  reason  an  inde- 
pendent prosecutor  should  proceed  at  the  same  time  the  House  is 
considering  the  other  responsibilities  that  you  have. 

Mr.  IvASTENMEiER.  I  thank  you  for  your  answers.  Thank  you  Mr. 
Chairman. 

Mr.  HuNGATE.  Thank  you.  We  have  another  rollcall  going  on.  If  it 
meets  with  the  committee's  approval,  we  will  continue  until  the  second 
bell. 

Mr.  Dennis. 

Mr.  Dennis.  Thank  you,  Mr.  Chairman.  I  will  be  very  brief. 

I  would  like  to  welcome  my  senatorial  colleague  from  the  great 
State  of  Indiana  to  our  committee.  When  we  were  both  younger,  INIr. 
Chairman,  we  both  served  in  the  Indiana  General  Assembly,  and  I 
retain  a  friendly  feeling  from  that  sort  of  common  denominator  in  our 
background.  But,  Senator,  it  seems  to  me  we  do  not  need  to  discuss 
this  matter  back  and  fortli  at  any  great  length.  I  think  we  are  con- 
fronted with  what  all  will  concede  is  sort  of  a  dilemma  here.  There 
does  not  seem  to  be  much  doubt  that  ]>rosecution  of  the  criminal  laws 
is  an  executive  function  and  historically  always  has  been.  And,  of 
course,  under  the  Cox  decision,  with  which  you  are  familiar,  the  court 
said  in  so  many  words  that  the  U.S.  attorney  was  an  executive  officer 
and  acted  as  such. 

Senator  Bayh.  May  I  interrupt  ? 

Mr.  Daniels.  Sure. 

Senator  Bath.  Or  would  you  rathei- — I  do  not  think  the  Cox  case, 
with  all  respect  to  my  friend  and  fonner  colleague  and  present  col- 
league, I  do  not  think  the  Cox  case  is  on  point.  The  Cox  case  if  I  might 
suggest,  could  be  argued  to  sustain  mv  contention  that  first  of  all, 
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under  article  2,  section  2,  very  clearly  we  have  the  power  to  delegate, 
and  once  you  have  delegated  to  one  branch  of  Government  the  author- 
ity to  appoint,  another  branch  of  Government  then  cannot  assume  the 
power  to  remove.  And  this  was  corrollary  to  Cox  where  the  court  said 
that  somebody  has  to  watch  out  over  justice  and  thus  that  you  caimot 
force— I'm  sorry — I  was  arguing  the  Myers  case. 

The  Cox  case,  the  Cox  case  deals  with  the  day-to-day  responsibility 
of  bringing  indictments.  And  we  very  carefully,  in  giving  the  author- 
ity to  tlie  judge,  or  Mr.  Culver  giving  it  to  the  three- judge  panel,  very 
carefully  preclude  the  day-to-day  supervision  which  I  feel  the  Cox 
case  did  prohibit.  I  would  agree  "with  you  wholeheartedly  if  we  were 
giving  that  kind  of  authority  to  the  judge  to  say  to  the  Prosecutor  you 
can  indict,  you  have  to  consider  the  evidence  or  you  must  do  thus  and 
so.  you  must  appeal,  you  cannot  appeal,  we  specifically  do  n.ot  want  the 
judge  or  the  judges  to  have  that  authority. 

IMr.  Dknnis.  Well,  of  course,  the  only  thing  the  Cox  case  actually 
held,  as  I  discussed  here  with  these  other  gentlemen,  was  that  the  U.S. 
district  judge  could  not  force  the  U.S.  attorney  to  sign  an  indictment. 
But,  in  the  discussion  by  the  court,  it  very  definitely  did  say  that  one 
of  the  reasons  for  thatAvas  that  the  U.S.  attorney  was  an  executive 
officer  and  that  his  functions  as  the  TT.S.  attorney  were  functions  as  an 
executive  officer.  And  I  merely  use  that  as  an  illustration  of  judicial 
affirmation  of  the  fact  that  basically  enforcement  of  the  criminal  laws 
is  pn  executive  function  and  tliat  is  w^hat  puts  us  in  the  dilemma  we 
would  be  in  if  we  hand  over  this  basically  executive  function  to  the 
judicial  branch  for  supei'vision,  appointment,  removal  and  so  forth.  I 
iinve  no  particular  quarrel  with  the  idea  because  you  are  trying  to  get 
an  independent  prosecutor.  But,  it  is  a  serious  constitutional  problem, 
as  T  think  all  admit. 

Xow,  I  just  want  to  put  it  to  you.  I  have  considerable  confidence 
in  your  august  body  at  the  other  end  of  the  Cai^itol  here,  and  it  is  a 
very  familiar  proposition  of  course,  that  executive  appointments  are 
made  by  the  President  with  your  advice  and  consent.  And  I  do  not 
Icnow  why  it  could  not  even  be  pro]')Osed,  as  part  of  a  legislative  ap- 
proach, that  if  there  was  a  removal  that  a  report  should  be  made  to  the 
Congress  setting  forth  the  reasons.  I  think  that  could  be  done  even  un- 
der Myers.  Now,  that  is  a  rather  familiar  approach,  and  I  just  put 
it  to  you  whether  it  would  not  be  better,  rather  tlian  building  in  the 
serious  constitutional  argument  under  your  bill  to  follow  a  familiar 
appi'oach  of  that  sort  relying  on  the  Senate's  advice  and  consent  to 
check  xw)  on  the  ExecutiA^e.  This  appi-oach  is  also  supported  by  the  fact 
of  life  that  an  arbitrary  remoA'al  of  a  Special  Pi^osecutor  again  is  rath- 
er remote  and  if  it  did  happen,  then  we  might  Avell  talk  about  the  im- 
peachment procedure,  it  seems  to  me.  Wiat  bothers  me  about  your  bill 
is  ])uildin'r  in  a  defense  for  smart  attorneys,  AAdiich  they  are  certainly 
going  to  have. 

Senator  Bayh.  Well,  one  suggestion  T  Avould  make 

Ml-.  Hung  ATE.  Pardon  me. 

Senator  Bayii.  You  haA'e  to  go  vote. 

INfr.  TTuNGATE.  What  bothers  the  Chair  is  the  rollcall  going  on,  and 
that  is  the  second  bell.  If  I  mav  suggest  this,  subject  to  the  a.q-reeuient 
of  the  subcommittee  and  tlie  Senator?  Would  it  be  permissible  that 
any  fui-ther  questions  they  might  desire  to  put  to  you  could  be  sub- 
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niitted  in  writing  to  you  on  or  before  noon  tomorrow,  to  which  you 
would  respond  to  on  or  before  noon  IVIonday  ? 

Senator  Bayh.  That  would  be  fine,  or,  you  know,  I  can  stay,  which- 
ever you  prefer, 

Mr.  ITuNGATE.  Well,  it  seems  that  we  are  going  to  be  running  back 
and  forth,  and  we  have  to  move  on  too.  as  the  Chair  sees  it. 

Mr.  Dexnis.  ^laybe  the  Senator  could  give  a  quick  answer  to  my 
question  if  he  wants  to.  I  do  not  care  how  he  does  it  personally.  I  do 
not  have  anything  else. 

Senator  BAyii.  I  have  found  my  friend  from  the  10th  district  a  rea- 
sonable man.  We  have  not  always  agreed  as  to  the  best  definition  of 
]-easonable,  but  I  have  a  great  deal  of  respect  for  Congressman  Dennis. 
We  had  this  Watei-gate  situation  before  us  this  last  year  and  we  were 
all  ti-ying  to  find  a  way  to  do  it  under  the  normal  procedure.  And  I 
would  just  like  to  ask  my  fellow  Iloosier  to  read  the  agreement,  take 
time  to  read  what  Mr.  Richardson  and  Mr.  Cox  said  about  the  agree- 
ment, take  time  to  read  what  the  President  said  about  what  he  would 
not  do  and  what  Senator  Scott  said  the  President  told  him  he  would 
not  do  and  then  consider  how  that  average  constituent  of  ours  is  look- 
ing at  this  situation  if  we  go  right  down  that  same  track  over  and  over 
again. 

Mr.  Dennis.  May  I  respond  to  my  friend?  What  he  points  out  is 
probably  one  of  the  reasons  why  no  Executive,  and  particularly  this 
one.  could  possibly  do  that  again  without  good  cause.  Second,  we 
cainiot  make  this  legislation  constitutional  just  because  the  average 
citi/en  might  wish  or  like  it.  That  is  the  box  we  get  into. 

Sen;itor  Bayh.  Well,  let  us  assume,  which  I  am  willing  to  do,  feel- 
ing you  have  a  responsibility  to  learn  from  what  you  have  done  or  not 
been  able  to  do  in  the  past,  let  us  assume  that  what  Congressman 
Dennis  says  is  true,  that  the  President  would  not  dare  do  it,  as  Elliot 
Richardson  said  he  vrould  not  dare  do  it  once,  that  he  would  not  dare 
do  it  again.  I  wonder  if  that  average  citizen  out  there,  who  has  become 
almost  a  professional  skeptic,  now,  is  going  to  believe  that  someone 
who  lie  has  read  in  the  newspaper  is  guilty  or  has  done  thus  and  so  is 
then  exojierated  because  the  Special  Prosecutor,  not  the  independent 
])rosecutor,  refuses  to  take  action,  do  you  feel  they  are  going  to  believe 
that  person  is  innocent  ?  I  do  not  think  so. 

Mr.  Dennis.  I  think  if  we  pass  a  scheme  which  turns  out  to  be 
thrown  out  by  the  court,  the  average  citizen  is  going  to  think  w^e  are 
all  a  bunch  of  jackasses. 

Senator  Bayh.  Mr.  Chairman,  may  I  suggest  one  more  thing,  and 
tlien  I  will  close?  I  have  come  to  the  conclusion,  at  least  as  far  as  I  am 
concerned,  that  we  need  to  contain  a  provision  in  our  bill,  or  in  legisla- 
tion similar  to  some  of  those  clauses  contained  in  the  Voting  Rights 
Act  au-d  other  civil  rights  legislation  which  permitted  for  the  imme- 
diate appeal  of  the  constitutionality  prior  to  the  empaneling  of  a  jury 
to  a  three-judge  court  and  then  immediately  to  the  Supreme  Court  so 
that  you  would  not  let  a  lot  of  people — first  you  would  not  have  the 
constitutionality  drug  out  OA^er  an  extended  period  of  time,  and  sec- 
ond because  you  would  have  the  appeal  before  double  jeopardy  set  in. 
You  would  not  have  people  using  that  as  an  excuse,  and  thus  not  be 
convicted. 
]SIr.  Hungate.  Thank  you  ver}^  much,  Senator. 
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Mr.  De>7Nis.  Mr.  Chairman.  I  thank  my  colleague,  and  I  vrish  that 
we  could  discuss  this  further. 

Mr.  HuxGATE.  The  committee  will  resume  sitting  at  2 :30. 

[Whereupon,  at  1 :16  p.m.  the  hearing  was  recessed  to  reconvene 
at  2 :30  p.m.  the  same  day.] 

Afternoon  Session 

Mr.  HuNGATE.  The  subcommittee  will  be  in  order  and  resume  its 
hearing. 

We  are  pleased  to  welcome  a  former  member  of  this  committee,  a 
distingiushed  member.  Mr.  Biester.  of  Pennsylvania.  Again  we  thank 
you  for  the  time  and  attention  you  have  given  this  matter  and  your 
patience  ^Yith  the  committee.  We  vx'ill  be  very  glad  to  hear  from  you. 

TESTIMONY  OF  HON.  EDWAUB  G.  BIESTER,  JR..  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Mr.  Biester.  Thank  you,  Mr.  Chairman. 

I  appreciate  those  remarks  and  actually  enjoyed  listenino-  this 
morning  to  the  very  inteiesting  and  tli^ughtful  testimony  of  Con- 
gressman Culver  from  Iowa  and  Senator  Ba^^h. 

I  really  appreciated  the  opportunity  to  be  here  while  they  were  tes- 
tifying because  I  found  many  of  the  c}uestions  which  had  occurred  to 
me  occurred  to  the  members  of  the  subconnnittee  and  were  thrashed 
out  rather  early  on  and  I  appreciated  that. 

I  have  a  prepai-ed  statement,  Mr.  Chairman,  which  I  v.-ill  go  through 
but  T  will  interpolate  rather  frequently. 

Mr.  Httngate.  Without  objection  vour  prepared  statement  will  be 
made  a  part  of  the  record  at  this  point  and  you  may  proceed  as  yon 
see  fit. 

INIr.  Biester.  May  T  also  ask,  'My.  Chairman,  that  the  Library  of 
Congress  Congressional  Eesearch  Service  paper  dated  October  29.  WTo, 
entitled  "Establishing  Independent  Federal  Prosecutor,  a  Preliminary 
Analysis  of  the  Constitutional  Issues,"  be  also  included  immediately 
after  my  prepared  statement  as  an  exhibit  to  it. 

Mr.  HuNGATE.  Do  vou  have  a  copy  of  that  ? 

Mr.  Biester.  Yes,  I  do. 

Mr,  HuNGATE.  One  copy,  I  assume. 

Mr.  Biester.  I  have  one  copy. 

Mr.  HuNGATE.  Without  objection  that  will  be  considered  for  inclu- 
sion in  the  record. 

[The  documents  referred  to  follow  :] 

Statement  of  Hon.  EnwARn  G.  Biester.  .Tr..  a  Representative  in  Congress 
FRO^r  THE  State  of  Pennsylvania 

Mr.  rhairman.  I  aiipvpciafp  this  opportur.ity  to  appear  before  your  Snbcom- 
niittee,  and  I  am  partioularl.v  encouraged  that  von  have  re.'^ponded  with  sneh' 
dispatch  in  holding  hearings  on  the  matter  of  a  S)>ecial  Prosecutor  for  the 
"Watergate  investigation.  The  rapidit.v  with  which  events  are  occurring  compels 
Congress  to  act  with  all  deliberate  .<peed. 

President  Nixon  has  indicated  his  desire  to  create  another  Special  Prosecutor's 
office.  While  I  am  pleased  to  see  that  he  acknowledges  the  need  for  such  an  office, 
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I  do  not  believe  Congress  can  in  good  conscience,  and  on  belmlf  of  the  people  it 
represents,  accept  the  ])rop()sal  in  the  form  it  has  been  offered. 

The  President's  decision,  revealed  this  past  Friday,  to  have  Acting  Attorney 
General  Bork  appoint  a  Si)ecial  I'rosecntor  to  work  from  within  the  Justice  De- 
partment on  the  Watergate  investigation  fails  to  satisfy  the  requirements  of  the 
situation.  The  unanswered  questions  surrounding  the  Cox  dismissal  and  the  du- 
biety of  Presidential  motive  in  abolishing  the  Special  Prosecutor's  office  call  for 
the  re-establishment  of  a  strengthened  office  subject  to  aii  absolute  minimum  of 
outside  interference.  The  situation  demands  from  Congress  early  passage  of  legis- 
lation which  will  fully  assure  the  independent  pursuit  of  ail  the  facts  in  the 
Watergate  ca^e. 

Congress  should  go  as  far  as  it  Constitutionally  can  to  insure  a  Si)ecial  Prose- 
cutor bill  which  is  viable  and  comprehensive  and,  above  all,  which  can  withstand 
the  most  determined  legal  challenge.  Your  Subcommittee  and  the  full  .Tudiciai'y 
Committee  should  report  the  strongest  measure  possible  to  insure  an  independent 
investigation — lcgislatif)n  which  will  earn  the  supiwrt  of  a  majority  of  the  Con- 
gress and  meet  whatever  Constitutional  objections  may  be  raised  in  court. 

In  the  legislation  I  have  introduced,  H.R.  11075,  lies  a  constructive  proposal 
through  which  Executive,  Legislative  and  public  participation  can  realize  a  Spe- 
cial Prosecutor's  office  acceptable  to  most  citizens  with  the  least  question  of  the 
Constitutionality  of  its  provisions. 

H.R.  IIOIS  would  authorize  the  President  to  select  a  Special  Prosecutor  from 
among  names  submitted  to  him  by  five  national  legal  associations :  the  American 
Bar  Association,  the  National  Bar  Association,  the  American  Trial  Lawyers 
A'^.sociation,  the  As.sociation  of  American  Ijaw  Schools  and  the  National  Dis- 
trict Attorneys  Association.  Once  the  President  has  chosen  one  individual  from 
the  submitted  recommendations,  his  name  would  go  to  the  Senate  for  eonlirma- 
tion. 

The  Special  Prosecutor  would  be  given  primary  authority  to  prosecute  any  Fed- 
eral offense  arising  out  of  any  campaign  with  respect  to  the  1972  Presidential 
election.  All  Federal  agencies  would  be  directed  to  cooperate  fully  with  the  Spe- 
cial Prosecutor  in  the  execution  of  his  responsibilities  which  include  any  investiga- 
tory and  prosecutorial  activities  he  deems  necessary.  He  may  be  removed  from  his 
office  by  the  i'resident  but  only  for  good  cause  as  established  and  determined  by 
the  Civil  Service  Commission  on  the  record  after  opportunity  for  hearing. 

I  perceive  several  strengths  and  advantages  in  such  an  approach. 

It  avoids  raising  the  serious  Constitutional  questions  of  how  far  we  can  go  in 
empowering  and  insulating  a  Special  Prosecutor's  office.  If  the  Special  Prosecu- 
tor is  to  perform  Executive  functions  sucii  as  implementing  prosecutorial  pow- 
ers he  must,  do  so  from  v.'ithin  the  Executive  branch  and  not  the  Judicial  or  Leg- 
islative. H.R.  11075  locates  the  Special  Prosecutor  in  the  Executive  but  it  allows 
him  a  separate  and  independent  identity  from  all  other  offices  in  the  Executive, 
including  the  F.B.I.,  the  Department  of  Justice  and  the  Office  of  the  President. 

It  is  contestable  whether  tlu*  Constitution's  exception  to  Presidential  appoint- 
ment within  the  Executive  branch,  namely  permitting  Congress  to  "vest  the 
appointment  of  such  inferior  officers,  as  they  think  proper  ...  in  the  courts". 
(Article  II,  Section  2),  would  include  an  individual  of  the  proposed  stature  of  a 
Si'ecial  Prosecutor.  This  passage  has  been  interpreted  to  cover  lovv-er-  and  mid- 
level  type  appointments,  but  r.ot  one  which  would  vest  a  single  individual  with 
such  far-reaching  and  weighty  Executive  responsibilities. 

The  grounds  for  Congressional  establishment  of  a  Special  Prosecutor's  office 
outside  the  Executive  are  equally  .shaky.  In  the  past  when  Congress  has  pursued 
an  investigation  of  the  Executive  branch  it  has  investigated  on  its  own  but  has 
left  prosecution  in  the  hands  of  the  Executive.  Furthermore,  independent  reg- 
ulator agencies  have  not  extended  their  prerogatives  to  include  the  application 
of  criminal  sanctions.  While  it  may  be  argued  that  "Watergate  represents  an 
unprecedented  situation,  the  elasticity  of  Constitutional  interpretation  to  accom- 
modate what  Congress  may  prefer  to  do  in  this  matter  is  not  unlimited. 

It  is  debatable,  from  a  Constitutional  standpoint,  whether  Congress  could 
justify  and  whether  the  courts  would  uphold  the  lengthy  and  tenuous  linkages 
authorizing  a  Special  Prosecutor's  office  which  are  embodied  in  much  of  the  leg- 
islation before  you  today.  Specifically,  a  process  would  be  open  to  question  which 
has  the  Legislative  branch  appointing  an  individual  from  the  Judicial  branch 
who  would  in  turn  empower  another  individual  to  implement  functions  and 
responsibilities  of  the  Executive  branch. 
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The  legal  propriety  or  the  desirability  of  having  the  Judiciary  appoint  the 
SiJecial  Prosecutor  is  also  questionable.  Do  we  want  to  disqualify  Judge  Sirica 
from  any  further  judicial  involvement  in  the  Watergate  proceedings  by  entrust- 
ing him — or  any  other  Fe<leral  judge  in  the  District  Court — with  the  appointive 
and  supervisory  powers  provided  in  certain  of  the  legislation  before  this  Sub- 
committee. If  a  satisfactory  alternate  course  is  possible,  I  feel  that  avenue  should 
be  pursued,  leaving  the  judges  of  the  District  Court  to  the  job  they  have  thus  far 
been  perf oi-ming  with  distinction. 

It  is  significant  to  note  Professor  Cox's  observation  regarding  the  apix)int- 
ment  of  a  new  Special  Prosecutor.  Although  he  personally  favors  having  the  U.S. 
District  Court  here  in  the  District  of  Columbia  make  the  selection,  he  admits 
to  the  strong  possibility  that  it  could  run  into  serious  Constitutional  problems. 
There  is  no  question  that  Congress  may  delegate  or  confer  the  powers  which  it 
has,  but  it  may  not  confer  either  Article  II  Executive  power  of  Article  III  Ju- 
dicial power.  While  the  Constitutional  language  is  not  clear,  there  are  Executive 
functions  conferred  on  the  President  to  the  exclusion  of  the  other  two  branches 
of  government.  Having  the  legislation  challenged  in  the  courts,  with  the  prospects 
of  lengthy  delays  in  the  resumption  of  the  Watergate  investigation,  would  do 
little  to  help  bring  this  entire  situation  to  its  earliest  conclusion. 

H.R.  11075  provides  for  inputs  in  the  naming  of  the  Special  Prosecutor  from 
among  the  Executive  and  Legislative  branches  of  tlie  government  and  from  the 
public  as  repi'esented  by  the  legal  profession.  The  Special  Prosecutor  will  need 
the  support  and  cooperation  of  those  within  and  without  the  government  if  he  is 
effectively  to  exercise  his  duties  and  responsibilities.  H.R.  1107.")  encourages  this 
by  setting  forth  a  selection  process  which  would  go  a  long  way  toward  realizing  a 
broad-based  decision  and  a  widely  accepted  nominee. 

In  order  to  protect  the  Special  Prosecutor  from  removal  for  inconsequential 
reasons  or  from  interference  with  the  forvt^ard  progress  of  his  investigation,  he 
may  be  removed  from  ofHce  only  for  good  cause  as  determined  by  the  Civil  Service 
Commission.  The  fundamental  privilege  of  the  President  to  dismiss  subordinate 
employees  of  the  Executive  is  upheld,  but  I  believe  it  is  within  Congress'  power 
to  insure  the  integrity  of  the  Special  Prosecutor's  office  by  requiring  a  hearing  and 
a  determination  by  the  Commission  prior  to  removal. 

Some  of  the  legislation  proposed  seeks  a  degree  of  independence  for  the  Special 
Prosecutor  which  would  make  that  office  a  virtual  branch  of  government  unto 
itself,  and  others  would  nominally  place  the  office  within  the  Executive  while 
restricting  the  Chief  Executive  from  exercising  the  fundamental  rights  of  the 
President  to  oversee  the  Executive  branch. 

Arguments  can  be  made  on  both  sides  of  the  issue  involving  the  Constitu- 
tionality of  the  legislation  before  this  Subcommittee.  What  we  need  is  a  proposal 
with  the  best  chance  of  avoiding  these  Constitutional  arguments  but  one  which 
will  still  produce  a  mechanism  insuring  that  the  investigation  will  proceed 
quickly  and  independently  with  the  least  likelihood  of  a  court  battle  challenging 
its  right  to  proceed  at  all. 

H.R.  11075  embodies  the  approach  which  should  be  taken  if  we  are  to  have  a 
Special  Prosecutor's  office  which  can  pass  the  Constitutional  test  and  avoid 
time-consuming  court  delays.  Furthermore,  it  must  be  able  to  bring  forth  the 
indispensable  cooperation  of  the  Executive  branch  which  will  be  vital  to  the 
successful  completion  of  the  investigation. 

In  evaluating  the  legislation  I  have  introduced,  I  would  be  the  first  to  admit 
that  as  a  basic  framework  it  could  be  strengthened,  and  this  Subcommittee  can 
most  certainly  improve  upon  its  features.  For  one  thing,  it  might  be  appropriate 
to  include  a  provision  stipulating  that  the  President  must  make  his  selection 
known  to  the  Senate  within  a  specified  time  after  he  has  received  the  recom- 
mendations from  the  legal  groups.  As  the  legislation  now  stands,  no  time  limit  is 
imposed.  Also,  it  may  be  wise  to  specify  that  in  the  event  the  President  tries  to 
I'omove  the  Special  Prosecutor  the  Civil  Service  Commission  would  be  directed 
to  give  the  matter  priority  consideration  and  expedite  the  proceedings  as  quickly 
as  possible.  It  may  be  necessary,  as  well,  to  clarify  the  grounds  on  which  the 
Civil  Service  Commission  would  make  its  niling  by  including  terms  such  as 
"neglect  of  duty"  and  "malfeasance  in  office."  Furthermore,  it  might  be  appro- 
priate to  enumerate  certain  of  the  investigatory  and  prosecutorial  responsibilities 
as  well  as  amplify  on  staffing  and  salary  provisions.  Perhaps  the  office  should  be 
made  permanent  so  that  all  Pi-esidents  and  those  who  seek  the  Office  may  know 
that  no  one  is  immune  from  the  law  in  this  country. 

In  conclusion,  this  legislation  attempts  to  go  as  far  as  legal  restrictions  permit 
to  insure  the  most  independent  investigation  and  prosecution  possible.  It  seeks  to 
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provide  the  Special  Prosecutor  with  the  broadest  access  to  information  and  the 
best  security  for  his  position  that  judicial  interpretation  suggests  can  be  upheld. 
I  thank  the  Chairman  and  the  Subcommittee  members  for  their  consideration 
of  my  testimony  this  morning  on  this  most  critical  legislation. 
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Establishing  an  Independent  Federal  Prosecutor 

A  preliminary  analysis  of  the  constitutional  issues 

(By  Johnny  H.  Killian,  Legislative  Attorney,  American  Law  Division, 

Oct.   29,   1973) 

Arising  out  of  the  controversy  over  the  investigation  into  and  the  prosecution 
of  offenses  connected  \Ndth  the  Watergate  matter  is  the  proposal  in  Congress  to 
provide  for  the  creation  of  an  office  of  prosecutor  which  would  be  independent 
of  control  and  direction  of  the  President  and  not  subject  to  removal  by  the  Presi- 
dent. The  constitutional  issues  raised  by  this  proposal  are  the  subject  of  this 
memorandum.  Because  of  the  necessity  of  dealing  with  the  matter  in  such  a  short 
time,  it  is  not  claimed  that  tlie  treatment  here  is  definitive. 

This  analysis  proceeds  in  three  sections.  First  it  is  considered  whether  the 
prosecutorial  function  is  necessarily  an  executive  one  so  that  under  the  concept 
of  separation  of  powers  undergirding  the  constitutional  allocation  of  functions 
in  the  Federal  Government  the  office  of  prosecutor  is  an  executive  branch  office. 
Determination  that  the  inquiry  must  be  answered  iu  the  affirmative  requires  au 
exploration  of  the  President's  constitutional  powers  with  regard  to  persons  per- 
forming the  prosecutorial  function.  Second,  the  power  of  Congress  to  vest  the 
;ii»pointmeut  of  inferior  offices  in  the  courts  pursuant  to  article  II,  section  2,  is 
dealt  with  along  with  the  question  whether  the  exercise  of  this  power  involves 
any  exception  to  the  general  rule  of  presidential  suiierAasion  of  executive  of- 
ficers. Third,  an  alternative  approach  to  the  appointment  of  a  special  prosecutor 
by  the  courts  is  considered  wlierein  it  is  inquired  whether  Congress  could  by  im- 
posing particularized  duties  upon  an  executive  officer  effectively  insulate  him 
from  substantial  presidential  control. 

I 

Resolution  of  the  questions  presented  by  the  proposal  for  a  special,  independ- 
ent prosecutor  requires  the  consideration  of  one  of  those  abstractions  which  is 
universally  recognized  to  be  basic  to  the  government  created  by  the  United 
States  Constitution  but  upon  the  details  of  which  there  seems  to  be  equally 
universal  disagreement.  Just  what  is  it  that  the  concept  of  separation  of  powers 
imposes  upon  Congress'  powei'S  to  provide  for  the  execution  of  federal  criminal 
laws  through  the  device  of  an  office  free  of  presidential  direction ;  conversely, 
what  are  the  irreducible  confines  of  the  President's  executive  authority  to  over- 
see and  to  direct  the  execution  of  the  Nation's  laws.  The  history  of  practice  tells 
us  much  but  it  does  not  tell  us  that  the  practice  is  constitutionally  compelled 
and  unchangeable.  There  are  decisions  of  the  Supreme  Court  with  a  bearing  on 
the  issue  but  their  relevance  is  largely  tangential. 

It  is  of  course  basic  learning  under  our  constitutional  theory  that  the  Con- 
stitution separated  governmental  powers  into  tripartite  divisions.  Wayman  v. 
Southard,  10  Wheat.  (23  U.S.)  1,  4G  (1825).  There  are  opinions  of  the  Supreme 
Court  which  ascribe  to  this  scheme  of  division  a  rigidity  which  in  fact  it  does 
not  have.  Kilhonrn  v.  Thompsoii,  103  U.S.  168.  190-191  (1881).  Thus,  in  Springer 
V.  Philipinne  Islands,  277  U.S.  189,  201-202  (1928),  Justice  Sutherland  wrote: 

It  may  be  stated  then,  as  a  general  rule  inherent  in  the  American  con- 
stitutional .system,  that,  unless  otherwise  expressly  provided  or  incidental 
to  the  powers  conferred,  the  legislature  cannot  exercise  either  executive  or 
judicial  power;  the  executive  cannot  exercise  either  legislative  or  judicial 
power ;  the  judiciary  cannot  exercise  either  executive  or  legislative  power. . . . 
Legislative  power,  as  distinguished  from  executive  power,  is  the  authority 
to  make  laws,  but  not  to  enforce  them  or  appoint  the  agents  charged  with  the 
duty  of  such  enforcement.  The  latter  are  executive  functions.  .  .  . 
Not  having  the  power  of  appointment,  unless  expressly  granted  or  in- 
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cidental  to  its  powers,  the  legislature  cannot  engraft  executive  duties  upon 
a  legislative  office,  since  that  would  be  to  usurp  the  power  of  appointment  by 
indirection;...  ^^    .,    ,    ^,^  ^ 

"[T]he  Constitution,"  wrote  Chief  Justice  Taft  in  Myers  v.  Tjmted  States, 
'>72  U  S  52,  116  (1026),  ''was  so  framed  as  to  vest  in  the  Congress  all  legislative 
powers  therein  granted,  to  vest  in  the  President  the  executive  power,  and  to 
vest  in  one  Supreme  Court  and  such  inferior  courts  as  Congress  might  establish, 
the  judicial  power.  From  this  division  on  principle,  the  reasonable  construction 
of  the  Constitution  must  be  that  the  branches  should  be  kept  separate  in  all  cases 
ill  which  they  were  not  expressly  blended,  and  the  Constitution  should  be  ex- 
pounded to  blend  them  no  more  than  it  affirmatively  requires."  For  this  basic 
premise,  he  derived  for  the  Court  a  plenary  power  in  the  President,  unrestrainable 
by  Congress,  to  remove  all  pers«tns  appointed  by  him,  an  issue  to  which  we  shall 
return.  Most  recently,  the  Court  in  United  States  v.  Brown,  381  U.S.  437,  441-446 
( 1965),  discussed  separation  of  powers  in  the  context  of  the  constitution  proscrip- 
tion against  bills  of  attainder.  According  to  the  Court,  Congress  w^as  forbidden  to 
pass  bills  of  attainder  inasmuch  as  under  the  constitutional  system  prescribed  by 
the  Framers  the  task  of  ruling  upon  the  blameworthiness  of,  and  levying  appro- 
priate punishment  upon,  specific  persons  was  one  reserved  to  the  judiciary,  trial 
by  legislature  being  wholly  contrary  to  our  concept  of  separation  of  powers. 
"It  is  the  peculiar  province  of  the  legislature  to  prescribe  general  rules  for  the 
government  of  society ;  the  application  of  those  rules  to  individuals  in  society 
would  seem  to  be  the  duty  of  other  departments."  Fletcher  v.  Peck,  6  Cr.  (10  U.S.) 
87.136  (1810). 

Yet,  while  it  is  clear  that  the  government  is  divided  into  three  departments,  it 
is  equally  clear  that  no  hermetic  sealing  off  of  the  performance  of  separate  func- 
tions has  ever  been  achieved.  Thus,  in  Waymann  v.  Southard,  10  Wheat.  (23  U.S.) 
1  (1825).  Chief  Justice  Marshall  in  upholding  the  congressional  delegation  of 
rule-making  power  to  the  federal  courts  drew  a  distinction  between  that  class  of 
subjects  which  must  be  entirely  regulated  by  the  legislature  and  that  class  which 
may  be  delegated  to  another  department  under  general  standards  by  the  legisla- 
ture. From  this  principle  has  flowed  a  plethora  of  delegations  from  Congress  pri- 
marily to  the  President  to  do  such  legislative  functions  as  change  tariff  duties 
or  to  exempt  some  imports  from  duties  altogether.  Hampton  d  Co.  v.  United 
States,  276  U.S.  394  (1928)  ;  Field  v.  Clark,  143  U.S.  649  (1891).  The  "judicial 
power  of  the  United  States"  as  conveyed  in  Article  III  may  only  be  exercised  by 
judges  having  Article  III  prerequisites  of  guaranteed  tenui'e  and  compensation, 
but  Congress  has  been  held  to  have  power  to  create  "Article  I"  legislative  courts 
which  mav  exercise  some  form  of  judicial  power.  American  Ins.  Co.  v.  Canter, 
1  Pet.  (26  U.S.)  511  (1828)  ;  Palmora  v.  United  States,  411  U.S.  389  (1973). 
Aside,  hoAvever.  from  rule-making  and  perhaps  a  few  closely  related  functions. 
Article  III  judges  may  only  exercise  Ai-ticle  III  judicial  functions.  Keller  v. 
Potomac  Electric  Power  Co.,  261  U.S.  428  (1923). 

But  it  is  w^hen  the  independent  regulatory  agencies  are  considered  that  the  con- 
cept of  separation  of  powers — tripartite  departments  exercising  functionally 
disparate  powers — has  been  most  buffered.  Clearly,  two  classes  of  legislative 
power  have  been  delegated  to  these  agencies :  first,  every  such  agency  is  em- 
powered to  issue  rules  and  regulations,  and,  second,  every  such  agency  implements 
a  standard  or  principle  set  forth  in  the  axithorizing  statute  with  regard  to  the 
type  of  regulation  with  which  it  is  authorized  to  deal  and  which  Congress  could, 
though  seldom  easily,  itself  implement,  fixing  rail  rates  itself,  for  example,  rather 
than  directing  the  ICC  to  do  it.  Moreover,  the  agencies  all  exercise  some  form  of 
judicial  power,  adjudicating  disputes,  resolving  controversies  of  private  or  public 
rights,  and  the  like.  "The  Federal  Trade  Commission,"  Justice  Sutherland  wrote 
for  a  unanimous  Court  in  Humphrey's  Executor  v.  United  States,  295  U.S.  602. 
628  (1935)  : 

Is  an  administrative  body  created  by  Congress  to  carry  into  effect  legis- 
lative policies  embodied  in  the  statute,  in  accordance  with  the  legislative 
standard  therein  prescribed,  and  to  perform  other  specified  duties  as  a  legis- 
lative or  as  a  judicial  aid.  Such  a  body  cannot  in  any  proper  sense  be  char- 
acterized as  an  arm  or  an  eye  of  the  executive.  ...  In  administering  the 
{irovisions  of  the  statute  in  respect  of  "unfair  methods  of  competition"  .  .  . 
the  commission  acts  in  part  quasi-legislatively  and  in  part  quasi-judicially. 
Justice  Sutherland's  position  with  regard  to  whether  the  FTC  can  exercise 
executive  or  quasi-executive  functions  as  well  is  open  to  considerable  disagree- 
ment. At  one  point  he  observes  that  the  Commission  "exercises  no  part  of  tlie 
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executive  power  vested  by  the  Constitution  in  the  President,"  wliile  at  another 
point  he  observes  that  "[t]o  the  extent  that  it  exercises  any  executive  func- 
tion— as  distinguished  from  executive  power  in  tlie  constitutional  sense — it  does 
so  in  the  discliarge  and  effectuation  of  its  quasi-legislative  or  quasi-judicial 
powers,  or  as  an  agency  of  the  legislative  or  judicial  department  of  the  go^-ern- 
ment."  Ibid.  There  thus  appears  to  be  an  executive  function  or  an  executive  power 
which  can  only  be  exercised  by  the  President  or  subject  to  his  direction— an 
Article  II  function  or  power,  mucli  like  Article  III  judicial  power — and  a  lower- 
case executive  function  or  power  whicli  can  be  conferred  by  Congress  under  its 
necessary  and  proper  powers  upon  institutions  which  it  creates. 

Obviously,  then,  any  analysis  of  the  proposals  for  an  independent  prosecutor 
in  the  context  of  separation  of  powers  limitations  upon  the  law-enforcement 
])owers  of  the  office  becomes  difficult  and  necessarily  somewhat  imprecise  because 
of  the  fuzziness  of  the  language  of  the  Court  on  the  critcial  points  at  issue,  an 
imprecision  which  is  not  removed  when  one  goes  to  the  basic  source.  If  one  looks 
to  the  language  of  Article  II,  one  cannot  say  with  assurance  that  the  Framers 
intended  the  President  to  be  the  administrative  chief  of  the  executive  branch, 
clothed  with  a  general  power  to  control  the  acts  of  all  executive  officers.  No 
explicit  power  of  control  is  conferred.  Such  a  power  is  clearly  implied  only  in 
the  clause  designating  the  President  as  the  Commander-in-Chief  of  the  armed 
forces.  Tlie  President  is  of  course  empowered  to  appoint  officers  of  the  executive 
branch,  subject  to  legislative  provision  vesting  tJie  appointment  of  certain  offi- 
cers elsewhere,  but  if  control  is  to  be  found  thei'e  one  must  explain  the  different 
principle  of  lack  of  control  over  federal  judges  whose  appointment  is  authorized 
by  the  same  language  and  over  members  of  the  independent  regulatory  agencies 
whom  the  President  also  appoints.  The  President  is  also  authorized  to  require 
the  written  opinion  of  the  heads  of  departments  iipou  any  subject  relating  to  the 
duties  of  their  respective  offices,  a  curious  authorization  to  include  if  the  Presi- 
dent had  been  given  the  more  inclusive  power  of  control. 

These  are  the  only  clauses  enumerating  the  specific  powers  of  the  President 
with  regard  to  the  relationship  between  the  President  and  executive  officers. 
But  Article  II  does  vest  "the  executive  power"  in  the  President  as  well  as  the 
duty  to  "take  care  that  the  laws  be  faithfully  executed."  From  these  clauses  there 
was  derived  almost  from  the  beginning — from  the  debate  in  the  First  Congress 
on  the  President's  removal  powers  and  from  Hamilton's  "Pacificus"  letters — the 
argument  that  the  vesting  of  "the  executive  power"  in  the  first  sentence  of  §  1 
of  Article  II  was  a  grant  of  power  and  that  the  succeeding  more  specific  grants, 
except  when  "coupled  with  express  restrictions  or  limitations,"  "specify  the 
principal  articles"  implied  in  the  general  grant  and  hence  serve  to  interpret  it."' 
Corwin,  The  President— Office  and  Powers  1787-1957  (4th  ed.  1957),  178-182, 
194-195. 

These  latitudinarian  interpretation  of  presidential  power  was  fully  subscribed 
to  by  Chief  Justice  Taft  in  Myers  v.  United  States,  272  U.S.  52    (1927),  who 
derived  from  the  "grant"  of  executive  power  and  the  imposition  of  the  obliga- 
tion of  the  faithful  execution  of  the  laws  a  pleuaiy  executive  power  in  the 
President  which  was  not  susceptible  constitutionally  of  any  restraint  or  limita- 
tion by  Congress.   Specifically,  Myers  held  that  the  ixswer  of  removal   of  all 
officers  appointed  by  the  President — executive  and  members  of  the  independent 
regulatory  commissions — save  only  for  judges  vvas  inherently  an  executive  func- 
tion into  the  performance  of  which  Congress  could  not  intrude.  The  power  of 
removal  was  inherent  in  the  executive  power  because,  to  come  to  the  immediate 
relevance  of  Myers,  it  is  the  means  by  which  the  President  may  control  those 
who  are  responsible  for  carrying  out  his  obligation  to  faithfully  execute  the  laws. 
The  vesting  of  the  executive  power  in  the  President  was  essentially  a  grant 
of  the  power  to  execute  the  laws.  But  the  President  alone  and  unaided  could 
not  execute  the  laws.  He  must  execute  them  by  the  assistance  of  subordi- 
nates. ...  As  he  is  charged  specifically  to  take  care  that  they  be  faithfully 
executed,  the  reasonable  implication,  even  in  the  absence  of  express  words, 
was  that  as  part  of  his  executive  power  he  should  select  those  who  were  to 
act  for  him  under  his  direction  in  the  execution  of  the  laws.  The  further 
implication  must  be,  in  the  absence  of  any  express  limitation  respecting 
removals,  that  as  his  selection  of  administrative  officers  is  essential  to  the 
execution  of  the  laws  by  him,  so  must  be  his  power  of  removing  those  for 
whom  he  can  not  continue  to  be  responsible.  Id.,  117. 
It  must  first  be  said  that  the  Court  no  longer  appears  to  accept  the  premise 
that  the  first  sentence  of  §  1  of  Article  II  confers  on  the  President  all  "execu- 
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tive"  power  minus  only  that  which  subsequent  language  excejits  out.  See 
Yonngstoicn  Sheet  d  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952)  ;  United  States  v. 
United  States  District  Court,  407  U.S.  297  (1972).  Secondly,  of  course,  Myers' 
broad  dictum  empowering  the  President  to  remove  even  the  members  of  the 
independent  regulatorv  agencies  has  been  sharply  cut  back.  Thus,  in  Humphrey's 
Executor  v.  United  States,  295  U.S.  602,  631-G32  (1935),  tlie  Court  said: 

Whether  the  power  of  the  President  to  remove  an  officer  shall  prevail 
over  the  authority  of  Congress  to  condition  the  power  by  fixing  a  definite 
term  and  precluding  a  removal  except  for  cause  will  depend  upon  the  char- 
acter of  the  office.  The  Myers  decision,  affirming  the  power  of  the  President 
alone  to  make  the  removal,  is  confined  to  purely  executive  officers. 
The  postmaster  position  at  issue  in  Myers,  the  Humphrey  Court  continued  was 
of  the  "purely  executive  officer"  category.  Thus, 

[a]   postmaster  is  an  executive  officer  restricted  to  the  performance  of 
executive  functions.  He  is  charged  with  no  duty  at  all  related  to  either  the 
legislative  or  judicial  power.  The  actual  decision  in  the  Myers  case  finds 
support  in  the  theoi-y  that  such  an  officer  is  merely  one  of  the  units  in  the 
executive  department  and  hence  inherently   subject  to  the  exclusive  and 
illimitable  power  of  removal  by  the  chief  executive,  whose  subordinate  and 
aid  he  is.  .  .  .   [T]he  necessary  reach  of  the  decision  goes  far  enough  to 
include  all  purely  executive  officers.  It  goes  no  further — much  less  does  it 
include  an  officer  who  occupies  no  place  in  the  executive  department  and 
who  exercises  no  part  of  the  executive  power  vested  by  the  Constitution 
in  the  President.  Id.,  627-628. 
In  Wiener  v.  United  States,  357  U.S.  349,  353  (195S),  Justice  Frankfurter  for 
an  unanimous  Court  defined  "the  essence  of  the  decision  in  Humphrey's  case." 
It  drew  a  sharp  line  of  cleavage  between  officials  wlio  were  part  of  the 
Executive  establishment  and  were  thus  removable  by  virtue  of  the  Presi- 
dent's constitutional  powers,  and  tliose  who  are  members  of  a  body  "to  exer- 
cise its  judgment  without  the  leave  or  hindrance  of  any  other  official  or  any 
department  of  the  government,"  295  U.S.  at  62.5-626,  as  to  whom  a  power  of 
removal  exists  only  if  Congress  may  fairly  be  said  to  have  conferred  it. 
This  sharp  differentiation  derives  from  the  difference  in  functions  between 
tliose  wlio  are  part  of  the  Executive  establislament  and  those  whose  tasks 
require  absolute  freedom  from  Executive  interference. 
Wiener  held  that  Congress  had  conferred  upon  the  War  Claims  Commission 
quasi-judicial  functions,  to  adjudicate  "according  to  law"  certain  claims  and 
liad  therefore  set  outside  the  President's  power  to  control  througli  the  removal 
power  the  members  of  that  body. 

Nonetheless,  both  Humphrey  and  Wiener  proceed  on  tiie  premise  that  the 
President's  obligation  to  see  to  the  faithful  execution  of  the  laws  is  a  basic 
executive  function  as  to  which  the  President  may  direct  and  supervise  his  subor- 
dinates and  ultimately  if  necessary  fulfill  thi'ough  the  removal  of  certain  officers 
and  their  replacement  by  persons  more  amenable  to  direction. 

Congress  has  succeeded  through  the  establishment  of  independent  regulatory 
agencies  in  creating  institutions  which  execute  some  of  Congress'  laws  inde- 
pendent of  presidential  direction.  If,  however,  we  follow  the  line  of  thought  in 
Humphrey,  it  is  seen  that  these  agencies  in  the  first  instance  receive  delegated 
legislative  powers  and  in  the  second  instance  receive  the  kind  of  Article  I  judicial 
power  which  Congress  can  confer.  Such  agencies  may  exercise  an  executive  func- 
tion— not  Article  II  executive  power — "in  the  discharge  and  effectuation  of  its 
quasi-legislative  or  quasi-judicial  powers,  or  as  an  agency  of  the  legislative  or 
judicial  department  of  the  government."  295  U.S.  628.  That  is.  Congress  may 
delegate  or  confer  the  powers  which  it  has  but  it  may  not  confer  either  Article 
II  executive  power  or  Article  III  judicial  power.  This  is  the  case  inasmuch  as 
while  Congress  can  delegate  power  which  it  possesses — legislative  power — it 
cannot  delegate  powers  belonging  to  the  other  departments  of  government.  And 
even  the  limited  judicial  power  which  it  can  confer  cannot  wholly  displace 
Article  III  courts ;  that  is,  persons  subject  to  Article  I  judicial  power  must  at 
some  point  be  permitted  judicial  review  in  Article  III  courts  of  constitutional 
questions.  See  ChicoQO,  M.  d  S.P.  Ry.  v.  Minnesota,  134  U.S.  418  (1890)  :  Crovell 
V.  Benson,  285  U.S.  22  (1932)  ;  Lockerty  v.  Phillips,  319  U.S.  182  (1943).  Con- 
gress may  of  course  confer  the  powers  which  it  gives  to  independc^ut  com- 
missions to  executive  branch  officers  who  are  subject  to  presidential  direction 
and  control ;  an  example  is  the  quasi-legislative  and  quasi-judicial  powers  con- 
veyed bv  the  Packers  and  Stockvards  Act  of  1921  upon  the  Secretary  of  Agricul- 
ture. See  Stafford  v.  Wallace,  258  U.S.  495  (1922)  ;  Morgan  v.  United  States,  298 
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U.S.  468  (1936)  ;  Morgan  v.  United  States,  304  U.S.  1  (1938).  Tlie  mixture  of 
fimctious  does  not  alter  the  I'resideuf.s  power  to  remove.  Moryait  v.  Tennessee 
Valley  Authority,  115  F.2d  990  (C.A.  6,  1940),  cert,  den.,  312  U.S.  701  (1941). 

FiuiiUy,  it  must  be  observed  that  umler  the  doctrine  of  Kendall  v.  United 
States  ex  rel  Stokes,  12  Pet.  (37  U.S.)  524  (1838),  Congress  may  constitutionally 
give  an  executive  officer  a  practical  sort  of  independence  from  presidential 
control  by  specifying  in  ehiborate  detail  the  nature  and  scope  of  his  duties  and 
the  methods  to  be  folloAved  in  performing  them,  in  making  the  duties,  in  other 
words,  purely  ministerial.  Such  officers  are  not  thereby  made  independent  in  the 
sense  of  Iteiiig  beyond  the  reach  of  the  President's  discretionary  pov^er  of  re- 
moval, but  the  I'resident  cannot  authorize  or  require  them  to  deviate  from  their 
statutory  duty. 

Recognizing  that  the  case  law  and  the  constitutional  language  is  not  clear, 
one  can  nevertheless  draw  some  basic  conclusions  and  tentatively  apply  them 
in  analyzing  the  proposal  here.  The  cases  do  appear  to  recognize  an  executive 
function  or  power  conferred  on  the  President  to  the  exclusion  of  the  other 
two  branches  of  government.  Whether  this  function  or  power  be  found  in  the 
nature  of  the  executive,  be  conferred  by  the  phrase  "executive  power"  in  the 
first  sentence  of  section  1  of  Article  II,  or  be  derived  from  the  faithful  execution 
clause,  the  execution  of  the  lav>'s  passed  by  Congress  is  deemed  by  M'jcrs,  Hvm- 
phrcy,  and  Wiener  to  l»e  included  within  the  executive  power  exercisable  by  the 
I'resident  and  delegable  to  his  subordinates  over  who  he  exercises  control  and 
responsibility  to  such  a  degree  that  he  must  have  the  sole  power  to  remove 
in  order  to  fulfill  that  role.  Further,  Humphrey  and  Wiener  stand  for  the  proposi- 
tion that  the  only  execution  tasks  which  can  constitutionally  be  removed  from 
under  the  President's  direction  and  given  to  an  independent  agency  are  those 
clearly  incidental  to  the  quasi-legislative  and  quasi-judicial  functiotis  which 
justify  its  independence.  Of  course,  quasi-legislative  and  quasi-judicial  functions 
can  be  given  to  an  executive  officer ;  Congress  is  not  compelled  to  give  them  to 
an  independent  agency.  But  the  executive  function  must  be  performed  under 
the  direction  of  the  President  and  Myers  holds  while  lltimphrey  and  Wiener 
recognize  that  Congress  may  not  withdraw  them  from  that  dii'ection  by  limiting 
the  President's  power  to  remove  tlie  officers  who  perform  them.  Congress  could 
not  constitutionally  give  to  an  independent  agency  functions  which,  separately 
considered,  could  not  validly  be  made  the  exclusive  job  of  an  independent 
agency,  else  it  could  at  will  remove  the  President's  executive  powers  through 
this  device. 

Certainly,  the  faithful  execution  clause  makes  rather  clear  that  the  prosecution 
of  offenses  against  the  United  States  is  an  executive  function.  "The  Attorney 
General  is  the  head  of  the  Department  of  Justice  .  .  .  He  is  the  hand  of  the 
President  in  taking  care  that  the  laws  of  the  United  States  in  protection  of  the 
interests  of  the  United  States  in  legal  proceedings  and  in  the  prosecution  of 
offenses,  be  faithfully  executed."  Ponzi  v.  Fessenden,  258  U.S.  254,  262  (1922). 
The  structuring  of  the  executive  branch  is,  of  course,  within  the  discretion  of 
Congress  acting  under  the  necessary  and  proper  clause.  Thus,  the  creation  of 
offices  and  the  allocation  of  functions  within  the  executive  branch  is  a  power 
clearly  possessed  by  Congress  and  Congress  has  thus  made  the  Attorney  Gen- 
eral the  "hand  of  the  President"  in  prosecutions,  in  Chief  Justice  Taft's  phrase. 
But  it  could  have  placed  the  function  elsewhere  in  the  executive  branch.  Indeed, 
by  the  Judiciary  Act  of  1789,  section  35.  1  Stat.  92,  the  United  States  Attorney 
in  each  judicial  district  was  authorized  to  execute  the  laws  of  the  United 
States  and  to  bring  actions  and  to  represent  the  United  States  in  court,  a  func- 
tion in  the  performance  of  which  they  were  subject  to  the  direction  of  the 
President.  2  Op.  Atty.  Gen.  482  (1831).  The  Attorney  General  was  merely  author- 
ized by  the  same  section  of  the  statute  to  represent  the  United  States  in  the 
Supreme  Court  and  not  until  the  Act  of  July  31,  1861.  12  Stat.  28-5,  was  the 
Attorney  General  given  supervisory  power  over  the  Ii'nited  States  Attorney. 

The  discretion  in  structuring,  however,  would  not  run  to  placing  an  essentially 
executive  function  in  another  branch.  Cf.  United  States  v.  Cox,  342  F.  2d  167, 
190-93  (C.A.  5,  1965)  (Judge  Wisdom  concurring),  and  cases  cited.  But  as  the 
discussion  above  of  the  validity  of  congressional  creation  of  the  independent 
agencies  exercising  some  elements  of  all  the  formal  tripartite  governmental 
functions  expressed  in  the  separation  of  powers  concept  demonstrates,  there  may 
well  be  areas  of  overlap  of  functions  and  of  shared  responsibilities.  Indeed,  it  s 
observable  that  the  Constitution  does  not  create  analytically  distinct  categories 
of  governmental  functions  which  are  totally  separable. 
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II 

In  the  Federalist  Madison  was  concerned  not  with  defending  the  separation 
of  powers  features  of  the  Constitution  but  in  rebutting  tlie  contentions  of  those 
who  argued  that  the  Framers  had  too  dangerously  blended  the  "several  depart- 
ments of  power."  Adverting  to  the  counsel  of  Montesquieu,  whom  everyone  quoted 
on  the  subject,  IVIadison  contended  that  "he  did  not  mean  that  these  departments 
ought  to  have  no  partial  agency  in,  or  no  control  over  the  acts  of  each  other." 
The  philosopher  had  rather  meant  that  the  whole  power  of  one  department  must 
not  be  exercised  by  another  department.  The  Framei'S  had  acted  on  the  principle, 
Madison  contended,  "that  unless  these  departments  be  so  far  connected  and 
blended,  as  to  .give  to  each  a  constitutional  control  over  the  others,  the  degree  of 
separation  which  the  maxim  requests  as  essential  to  a  free  government,  can 
never  in  practice,  be  duly  maintained."  ^  The  necessity  of  combining  checks  and 
luilances  with  a  separation  of  powers  had  earlier  been  noted  by  Madison  in  the 
Convention.- 

If  a  constitutional  discrimination  of  the  departments  on  paper  were  a 

sufficient  security  to  each  against  encroachments  of  the  others,  all  further 

provisions  would  indeed  be  superfluous.  But  experience  had  taught  us  a 

distrust  of  that  security  ;  and  that  it  is  necessary  to  introduce  such  a  balance 

of  powers  and  interests,  as  will  guarantee  the  provisions  on  paper. 

It  is  uiuiecessary  here  to  consider  the  various  checks  and  balances  which  the 

Framers  introduced  by  way  of  giving  one  department  a  partial  and  limited  agency 

in  the  exercise  of  another  department's  powers.  Sufficient  it  should  be  to  note 

the  President's  veto  as  one  instance  of  executive  participation  in  lawmaking.  What 

is  relevant  for  our  purposes  is  the  Constitution's  authorization  in  connection  with 

the  power  of  appointment  and  its  meaning  with  regard  to  the  executive  function 

of  execution  of  the  laws. 

"I  conceive,"  said  Madison  in  the  first  Congress,  "that  if  any  power  whatsoever 
is  in  its  nature  executive,  it  is  the  power  of  appointing,  overseeing,  and  controul- 
ing  those  who  execute  the  laws."  ^  But  the  Constitution  expressly  involved  the 
other  two  branches  in  the  process.  Article  II,  section  2,  cl.  2,  gives  the  Senate 
the  power  to  advise  and  consent  to  presidential  nominations  and  the  Congress 
the  power  to  establish  offices  not  provided  for  by  the  Constitution  the  appoint- 
ment to  which  may  be  in  the  President  with  the  advice  and  consent  of  the 
Senate.  However,  the  clause  continues :  "but  the  Congress  may  by  Law  vest 
the  Appointment  of  such  inferior  Officers,  as  they  think  proper,  in  the  President 
alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments." 

No  explanation  accompanied  the  addition  of  this  language  to  the  appointing 
clause  in  the  final  days  of  the  Convention.*  It  was  early  suggested  that  the  power 
conferred  was  intended  to  be  exercised  by  the  department  of  the  government  to 
which  the  officer  to  be  appointed  most  appropriately  belonged.  Ex  parte  Hcnnen, 
13  Pet.  (38  U.S.)  230,  257-58  (1839).  If  this  interpretation  held,  the  proposal  to 
vest  the  appointment  of  the  special  prosecutor  in  the  District  Court  would  be  of 
doubtful  validity,  but  this  interpretation  is  no  longer  sub.scribed  to  by  the  Court. 
When  in  the  Force  Act  of  1871,  16  Stat.  433,  Congress  authorized  the  circuit 
courts  of  the  United  States  to  appoint  supervisors  of  elections  to  enforce  the 
right  to  vote  in  federal  elections,  inferior  executive  officers  certainly,  the  Supreme 
Court  experienced  no  difficulty  in  upholding  the  Act.  Ex  parte  Siehohl.  100  U.S. 
371,  397-98  (1880).  Recognizing  that  the  officers  were  performing  essentially 
executive  functions,  the  Court  said  : 

It  is,  no  doubt,  usual  and  proper  to  vest  the  appointment  of  inferior  officers 
in  that  department  of  the  government,  executive  or  judicial,  or  in  that 
particular  executive  department  to  wliich  the  duties  of  such  officer  apper- 
tain. But  there  is  no  absolute  requirement  to  this  effect  in  the  Constitu- 
tion ;  . . . 

But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
between  the  functionaries  named,  is  a  matter  re.stlng  in  the  discretion  of 
Congress.  .  .  .  [Tllie  duty  to  appoint  inferior  officers,  when  required  thereto 
by  law,  is  a  constitutional  duty  of  the  courts;  and  in  the  present  case  there 
is  no  such  incongruity  in  the  duty  required  as  to  excuse  the  courts  from  its 
performance,  or  to  render  their  acts  void. 


1  77ie  Federalist,  Nos.   47,   48,   J.    Cooke  cd.    (1961),   323,   325-26,   332    (emphasis   In 
orisinal^. 

-  M.  Fnrrand,  The  Records  of  the  Federal  Convention  of  1787    (rev.  ed.  1937),  77. 
8  1  Aniuils  of  Congress,  4S1-82  (1789). 
*  Farraiul,  op.  cit.,  627-28. 
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To  be  sure,  the  courts  have  usually  been  given  the  power  to  appoint  ()flic(>rs  who 
perform  judicial  functions,  such  as  clerks,  commissioners,  referees  and  registers 
in  bankruptcy,  but  there  are  exceptions  beside  the  office  concerned  in  Sicholil. 
Thus,  Hohson  v.  Uansen,  265  F.  Supp.  902  (D.C.D.C.  1907),  utilized  the  language 
of  Article  2,  section  2,  cl.  2,  as  an  alternative  basis  for  upholding  the  power  long 
vested  in  the  District  Court  of  the  District  of  Columbia  to  appoint  members  of 
the  school  board,  the  other  alternative  holding  being  on  the  line  of  authority  giving 
Congress  power  to  vest  in  the  federal  courts  of  the  District  of  Columbia  certain 
non-article  III  functions.  Keller  v.  Potomac  Electric  Power  Co.,  2G1  U.S.  -^28 
(1923)  ;  O'Donofjhite  v.  United  States,  289  U.S.  516  (1933).' 

Pertinent  here  is  the  fact  that  Congress  has  empowered  district  courts  when 
the  United  States  Attorney's  office  in  a  district  is  vacant  to  fill  the  office  tempo- 
raril.v  until  the  President  appoints  someone.  28  U.S.C.  section  54Q.  The  only  case 
in  which  it  appears  that  such  an  appointment  was  attacked  is  United  States  v. 
Solomon,  216  F.  Supp.  835  (D.C.S.D.N.Y.  1963),  in  which  the  power  was  upheld. 
Relying  on  the  language  of  Article  II  and  of  Siebohl,  the  court  could  see  no  sepa- 
ration of  iwwers  prol)lem.  It  should  l>e  noted  that  the  court  did  suggest  as  addi- 
tional reasons  for  sustaining  the  authorization  that  the  appointment  was  tempo- 
rary and  that  it  did  not  bind  the  President,  he  having  the  power  to  displace 
the  judicial  appointee  with  his  own  nominee  at  any  time.  Id.,  842—43." 

It  seems  clear,  therefore,  that  ('ongress  could  authorize  the  District  Court  to 
appoint  a  special  prosecutor.'  Tlie  basic  question  which  remains,  however,  is  how 
much  freedom  from  presidential  direction  Congress  will  be  constitutionally  ca- 
pable of  conferring  on  him.  In  other  words,  does  the  President's  obligation  to  see 
to  the  faithful  execution  of  the  laws,  as  construed  in  Myers,  give  him  power  to 
superintend  law  enforcement  by  inferior  officers  appointed  in  the  alternative 
manner  allowed  by  Article  II,  section  2,  cl.  2? 

Again,  the  removal  power  provides  the  touchstone,  inasmuch  as  Myers,  Hum- 
phrey and  Wiener  view  it  as  the  foundation  of  the  President's  power  to  direct 
and  control  his  subordinates.  Of  course,  all  three  cases  dealt  with  persons  ap- 
l»ointed  by  the  President  with  the  advice  and  consent  of  the  Senate  and  the 
holdings  are  so  expressly  limited  to  that  situation.  But  it  is  the  rationale  which 
is  relevant  here. 

The  ordinary  rule  would  seem  to  be  that  the  power  to  remove  in  the  absence 
of  a  contrary  provision  accompanies  the  power  to  appoint.  Ex  parte  Hennen,  13 
Pet.  (38  U.S.)  230  (1839).  so  held  in  connection  with  the  legality  of  the  removal 
from  office  h\  a  District  Court  of  its  clerk,  appointed  by  it.  More  important,  it 
has  been  held  that  when  Congress  provides  for  the  appointment  of  inferior  offi- 
cers in  the  alternative,  by  the  heads  of  departments,  it  has  "the  power  to  limit 
and  regulate  removal  of  such  inferior  officers  .  .  .  "Myers  v.  United  States.  272 
U.S.  52,  127  (1927).  In  United  States  v.  Perkins  116  U.S.  483  (1886).  the  Court 
upheld  a  provision  of  law  restricting  the  power  of  a  head  of  a  department  in 
removing  one  appointed  by  him  except  under  certain  circumstances.  The  Court 
expressly  adopted  the  words  of  the  Court  of  Claims  ruling  below. 

We  have  no  doubt  that  when  Congress,  by  law,  vests  the  appointment  of 
inferior  officers  in  the  heads  of  departments,  it  may  limit  and  restrict  the 
power  of  removal  as  it  deems  best  for  the  public  interest.  The  constitu- 
tional authority  in  Congress  to  thus  vest  the  appointment  implies  authority 
to  limit,  restrict  and  regulate  the  removal  by  such  laws  as  Congress  may 
enact  in  relation  to  the  officers  so  appointed. 

The  head  of  a  department  lias  no  constitutional  prerogative  of  appointment 
to  offices  independently  of  the  legislation  of  Congress ;  and  by  such  legisla- 
tion he  must  he  governed,  not  only  in  making  appointments  but  in  all  that 
is  incident  thereto.  Id.,  485. 


"  It  would  not  appear  that  this  District  of  Columbia  rationale  would  be  any  support  for 
the  proposal  inasmuch  as  the  question  is  not  as  to  the  judicial  nature  of  the  function  of 
appointing  but  where  the  Constitution  says  Congress  may  place  the  power,  although  the 
rationale  may  have  a  subsequent  use. 

"  It  is  not  within  the  purview  of  this  memorandum  to  consider  the  due  process-impartial 
tribunal  problem  raised  by  vesting  the  appointment  of  a  prosecutor  in  the  judge  who  is 
to  preside  over  the  trials.  Cf.  In  re  Murchison.  .349  U.S.  1.3.3  (1955).  It  was  contended  in 
Solomon,  216  F.  Supp.,  843.  that  the  combination  of  the  power  to  appoint  and  the  con- 
comitant power  to  remove  the  prosecutor  provided  a  nexus  between  court  and  prosecutor 
too  close  to  comport  with  due  process.  The  court  rejected  the  argument  on  the  basis 
that  the  removal  power  was  in  the  President  and  not  in  the  court. 

^  Quaere,  whether  the  reference  to  "Courts  of  Law"  permits  Congress  to  specify  a 
member  of  the  District  Court,  the  Chief  Judge,  rather  than  the  court  as  an  institution. 
The  question  was  raised  when  Congress  in  the  Bankruptcy  Act  of  1S67,  14  Stat  517, 
518,  gave  to  the  Chief  Justice  of  the  United  States  the  power  to  nominate  registers  iii 
bankruptcy  for  the  district  judges  to  appoint.  Cong.  Globe,  39th  Cong.,  2d  sess.    (1867), 
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Chief  Justice  Taft  in  Myers,  supra,  161,  wrote : 

The  xwwer  to  remove  inferior  executive  officers,  like  that  to  remove  superior 
executive  officers,  is  an  incident  of  the  power  to  appoint  them,  and  is  in  its 
nature  an  executive  power.  The  authority  of  Congress  given  by  the  exempting 
clause  to  vest  the  appointment  of  such  inferior  officers  in  the  heads  of  de- 
partments carriers   with  it  authority  incidentally  to  invest  the  heads  of 
departments  with  power  to  remove.  It  has  been  the  practice  of  Congress  to 
do  so  and  this  Court  has  recognized  that  power.  The  Court  also  has  recognized 
in  the  Perkins  case  that  Congress,  in  committing  the  appointment  of  such 
inferior   officers   to   the    heads   of   departments,    may   prescribe   incidental 
regulations  controlling  and  restricting  the  latter  in  the  exercise  of  the  power 
of  removal. 
Does  this  language  with  regard  to  the  heads  of  de])artments  extend  to  the 
courts?  May  a  .iudge  with  authority  to  appoint  someone  in  the  executive  branch 
be  similarly  empowered  to  remove  him  and  concomitantly  to  supervise  him?  The 
characterization  of  the  power  to  remove  inferior  executive  officers  as  in  Its  nature 
an  executive  power  is  not  necessarily  dispositive.  The  appointment  of  inferior 
executive  otlicers  is  in  its  nature  an  executive  power  as  well :  yet  the  Constitu- 
tion permits  the  vesting  of  such  a  power  in  the  courts.  However,  it  is  one  of  the 
lines  of  reasoning  of  Myers  that  exceptions  from  the  vesting  of  executive  power 
in  the  executive  branch,  as  well  as  of  the  vesting  of  legislative  and  judicial 
powers  in  each  of  the  other  two  branches,  are  to  be  strictly  construed  and  the 
blending  of  the  three  departments  carried  no  further  than  the   Constitution 
exi>ressly  provides.  Thus,  Myers  held,  the  .ioining  of  the  Senate  in  the  appointing 
process,  through  its  power  to  confirm  or  reject  presidential  appointments,  carried 
with  it  no  inference  that  the  Senate  could  be  constitutionally  joined  with  the 
Presiden.t  in  removing  such  officers,  for  the  reasons  considered  in  the  first  part 
of  this  memorandum. 

To  approach  the  question  from  the  constitutional  side  of  the  judicial  power, 
it  should  be  noted  that  federal  courts  mav  not  be  vested  with  non-Article  III 
powers,  Hiiyhvrn's  Cose,  2  Dall.  (2  U.S.)  409  (1972)  :  GlkMen  Co.  v.  Zrlariok,  310 
IT.S.  530  (1962).  If  the  i)ower  to  remove  executive  officers  is  an  executive  power, 
it  would  apiiear  that  in  the  absence  of  an  express  constitutional  authorization 
akin  to  the  power  to  receive  appointing  authority  no  Article  III  court  could  be 
empowered  to  remove  an  executive  officer.  As  we  have  noted  above,  in  cert:^in 
cases  the  Supreme  Court  has  treated  federal  courts  in  the  District  of  Columbia 
somewhat  differently  than  it  has  treated  federal  courts  elsewhere,  on  the  as- 
sumption that  because  of  Congress'  plenary  jurisdiction  over  the  District  of 
(^'olumbia  it  can  invest  federal  courts  in  the  District  with  certain  non-Article  III 
))owers.  This  niierht  arguably  afford  a  basis  for  so  vesting  the  removal  power. 
However,  the  1970  District  of  Columbia  Court  Reorganization  Act  by  clearly 
denominntinsr  two  separate  court  systems,  the  federal  courts  created  pursuant  to 
Article  III  and  District  courts  created  pursuant  to  Article  I,  D.  C.  Code,  section 
11-101.  may  have  removed  a  great  deal  of  the  basis  for  this  rationale. 

Aside  from  these  problems  there  remains  the  effect  of  the  President's  obliga- 
tion to  see  to  the  faithful  execution  of  the  laws  upon  any  proposal  to  vest  more 
than  the  appointing  power  in  the  courts.  As  we  have  noted  in  the  discussion  of 
Myers  aliove  the  faithful  execution  clause  was  a  major  factor  in  the  determina- 
tion of  the  Court  that  the  President  must  have  the  power  to  remove  officers  ap- 
pointed by  him  in  order  to  meet  this  obligation,  in  order  to  have  the  power  to 
supervise  and  direct  his  subordinates.  The  "reasonable  im)>lication"  is  "that  as 
his  selection  of  administrative  officers  is  essential  to  the  execution  of  the  laws 
by  bim.  so  must  be  bis  power  of  removing  those  for  whom  he  can  not  continue 
to  be  responsilile."  l\fyers  v.  Vniied  Strifes.  .<ivprfi.  117. 

How  then  is  it  possi)>le  to  reconcile  the  authority  of  Perkins,  reaffirimed  in 
Myers,  that  Congress  can  limit  the  removal  power  of  the  heads  of  departments 
when  the  appointing  power  is  vested  in  the  heads  rather  than  in  tlie  President? 
Is  it  not  a  limitation  upon  the  faithful  execution  obligation  if  inferior  officers 
who  do  tb.e  execution  )iy  delegation  from  the  department  bends  are  not  subject  to 
removal  and  therefore  soTiiewbat  free  of  direction  and  control?  If  that  is  the  effect 
of  PerkiiiK.  Ihen  it  must  be  admitted  that  the  result  follows.  It  shouUl  be  noted, 
however,  that  the  lane;uace  of  both  Perk'vs  and  of  Myrrn  i)i  tli's  regard  are  ex- 
pressly authoritv  only  for  the  validity  of  congressional  limitation  upon  the  re- 
moval power  of  the  department  heads  ;  no  reference"  is  made  to  the  ])ossiitle  power 
of  the  President  himself  to  remove  or  to  cause  the  removal  of  such  inferior 
officers. 
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A  tension  obviously  exists  here  between  one  of  the  principle  rationales  of  Myers, 
coiitirmed  in  Huini>hrcii  and  ^VieHcr,  and  the  result  of  Perkins  and  the  confinna- 
tory  language  of  Myers.  The  authority  to  resolve  the  matter  is  lacking ;  however, 
if  we  follow  the  analysis  of  part  one  of  this  nionioranduni  tlie  Ijalance  would  seem 
to  tilt  somewhat  against  a  conclusion  that  Congress  could  invest  a  special  prose- 
cutor appointed  by  the  court  with  independence  of  the  Pi'esident. 

Ill 

lender  the  separation  of  powers  concept  and  under  the  scheme  of  govennnent 
established  in  the  Constitution,  the  law  which  the  exwutive  executes  is  in  tlie 
main  that  enacted  by  Congress;  the  Constituti<m  itself  and  treaties  entered 
into  pursuant  to  the  Constitution  are  the  only  other  sources  of  law  recognized. 
Article  VI.  cl.  2.  The  relevance  of  this  point  in  this  instance  is  illustrated  by 
Kendall  v.  United  States  ex.  rel.  Stoke.<i,  12  Pet.  (37  U.S.)  524  (1938),  which  grew 
out  of  President  Jackson's  instructions  to  his  Postmaster  (General  to  refuse  to 
comply  with  a  congressional  mandate  to  pay  a  sum  of  money  to  Stokes. 

The  theorj^  of  the  constitution  undoubtedly  is.  that  the  great  powers  of  the 
government  are  divided  into  separate  departments ;  and  so  far  as  these 
powers  are  derived  from  the  constitution,  the  departments  may  be  regarded 
as  independent  of  each  other.  But  beyond  that,  all  are  subject  to  regulations 
by  law,  touching  the  discharge  of  the  duties  required  to  be  performed. 

The  executive  power  is  vested  in  a  president;  and  so  far  as  his  powers  are 
derived  from  the  constitution,  he  is  beyond  the  reach  of  any  otlier  deixirt- 
nient,  except  in  the  mode  prescribed  by  the  constitution  through  the  im- 
peaching iiower.  But  it  by  no  means  follows,  tliat  evei-y  officer  in  every 
branch  of  that  department  is  under  the  exclusive  direction  of  the  president. 
Such  a  i>rinciple.  we  apprehend,  is  not,  and  certainly  caimot  be  claimed  by 
the  president.  There  are  certain  political  duties  imposed  upon  many  officers 
in  the  executive  department,  the  discharge  of  which  is  under  the  direction  of 
the  president.  But  it  would  be  an  alarming  doctrine,  that  congress  cannot 
impose  upon  any  executive  officer  any  duty  they  may  think  proper,  which 
is  not  repugnant  to  any  rights  secured  and  protected  by  the  constitution ; 
and  in  such  cases,  the  duty  and  responsibility  grow  out  of  ariid  are  subject 
to  the  control  of  the  law,  and  not  to  the  direction  of  the  president.  And  this 
is  emphatically  the  case,  where  the  duty  enjoined  is  of  a  mere  ministerial 
chai'acter.  Id.,  GIO. 

^  '1^  ^  ^  ^  4e  4e 

It  was  ui'ged  at  the  bar.  that  the  postmaster-general  was  alone  subject 
to  the  direction  and  control  of  the  president,  with  respect  to  the  execution 
of  the  duty  imposed  upon  him  by  this  law ;  and  this  right  of  the  president 
is  claimed,  as  growing  out  of  the  obligation  imposed  upon  him  by  the  con- 
stitution, to  take  care  that  the  laws  be  faithfully  executed.  This  is  a  doc- 
trine that  cannot  receive  the  .sanction  of  this  court.  It  would  be  vesting 
in  the  president  a  dispensing  power,  which  has  no  countenance  for  its  sup- 
port, in  any  part  of  the  constitution  ;  and  is  asserting  a  principle,  which,  if 
carried  out  in  its  resxilts,  to  all  cases  falling  within  it,  would  be  clothing 
the  president  with  a.  power  entirely  to  control  the  legislation  of  congress, 
and  nai'alyze  the  administration  of  justice. 

To  contend  that  the  obligation  imposed  on  the  president  to  see  the  laws 
faithfully  executed,  implies  a  power  to  foi-hid  their  execution,  is  a  novel 
construction  of  the  constitution,  and  entirely  inadmissilde.  Id.,  612-613. 
The  meaning  of  the  principle  of  this  case,  as  Chief  Justice  Taft  recognized  in 
Myers,  supra,  13.y,  is  that  Congress  may  structure  the  obligations  and  duties  of 
an  executive  officer  in  such  detail  that  he  is  effectively  rendered  free  of  admin- 
istrative and  supervisory  direction  of  the  President,  although  he  may  remain 
ultimately  subject  to  removal  by  the  President  for  carrying  out  the  will  of  Con- 
gress, a  matter  over  which  Congress  is  not  without  remed.v.  Tlius,  should  Con- 
gress devolve  upon  an  executive  officer  alread.v  in  place  the  additional  responsi* 
l)ilities  of  a  special  prosecutor,  empowering  him  for  example  to  utilize  judicial 
process  to  obtain  docum'2'nts  and  other  materirds  .is  to  whicli  the  President  nm.v 
claim  executive  privilege,  instructing  him,  for  instance,  to  challenge  claims  of 
executive  privilege,  such  an  officer  might  very  well  have  as  much  independence 
as  could  in  effect  be  wished.  Congress  may  designate  officers  in  place  to  i>erfomi 
additional  duties  without  requiring  their  reappointment  or  any  further  action 
by  the  President.  SUioemalcer  v.  Vnlted  fitates,  147  U.S.  282  (18!)3).  Proceeding 
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this  way  would  avoid  the  difficulty  to  be  associated  with  atteniptiiig  to  compel 
the  President  to  name  a  new  officer. 

Additionally,  if  Congress  were  to  select  an  officer  appointed  by  the  head  of  a 
department,  it  coiUd  take  advantage  of  the  holding  in  Perkins  and  the  confirma- 
tory language  in  Myers,  set  out  above,  approving  the  congressional  power  to  limit 
and  to  regulate  the  removal  of  such  an  officer  by  the  department  head.  Of  course, 
the  problem  raised  above  whether  this  limitation  and  regulation  would  bind 
the  President  would  still  be  present,  but  even  if  it  should  be  thought  that  the 
President's  power  would  be  left  uncurbed  the  other  consequences  of  its  exercise 
would  no  doubt  constitute  a  deterrent  of  no  little  force. 

IV 

To  summarize:  It  appears  that  the  separation  of  powers  concept  which  is 
embodied  in  our  constitutional  structure,  and  especially  the  vesting  of  the  execu- 
tive power  to  see  to  the  faithful  execution  of  the  laws,  places  upon  any  proposal 
for  an  independent  office  substantial  obstacles  to  achievement.  First,  the  office 
seems  necessarily  to  be  located  in  the  executive  branch.  Sec-ond.  there  would 
necessarily  be  a  range  of  presidential  power  to  direct  and  control  which  could 
not  be  avoided.  Third,  a  special  prosecutor  could  no  doubt  be  appointed  by  a 
court  pursuant  to  congressional  authorization,  but  it  remains  doubtful  that 
through  such  a  device  independence  of  the  President  could  be  achieved.  Fourth, 
a  large  measure  of  independent  discretion  could  seemingly  be  conferred  upon  an 
executive  branch  officer  through  statutory  vesting  of  obligations  which  the 
President  could  not  override,  although  it  is  impossible  to  determine  how  far 
Congress  could  carry  this ;  probably  it  could  not  exercise  its  power  in  any 
plenary  fashion,  inasmuch  as  to  do  so  would  be  to  wholly  undermine  one  of  the 
President's  independent  powers. 

Mr.  BiESTER.  Thereupon,  Mr.  Chairman,  I  will  begin  my  testimony. 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  3'our 
subcommittee,  and  I  am  particularly  encouraged  that  yon  have  re- 
sponded with  snch  dispatch  in  holdiiig  hearings  on  the  matter  of  a 
Special  Prosecutor  for  the  Watergate  investigation.  The  rapidity  with 
which  events  are  occurring  compels  Congress  to  act  with  all  deliberate 
speed. 

President  Nixon  has  indicated  his  desire  to  create  another  Special 
Prosecutor's  Office.  While  I  am  pleased  to  see  that  he  acknowledges 
the  need  for  snch  an  Office.  I  do  not  believe  Congress  can  in  good 
conscience,  and  on  behalf  of  the  people  it  represents,  accept  the  pro- 
posal in  the  form  it  has  been  offered. 

The  President's  decision,  revealed  this  past  Friday,  to  ha^'e  Acting 
Attorney  General  Bork  vappoint  a  Special  Prosecutor  to  work  from 
within  tlie  Justice  Department  on  the  Watergate  investigation  fails 
to  satisfy  the  requirements  of  the  situation.  The  unanswered  questions 
sun-ounding  the  Cox  dismissal  and  th.e  dubiety  of  Presidential  motive 
in  abolishing  the  Special  Prosecutor's  Office  call  for  the  reestablishment 
of  a  strengthened  Office  subject  to  an  absolute  minimum  of  outside 
interference,  llie  situation  demands  from  Congress  early  passage  of 
legislation  which  will  fully  assure  the  independent  pursuit  of  all  the 
facts  in  the  Wateraate  case. 

Congress  should  go  as  far  as  it  constitutionally  can  to  insure  a 
special  prosecutor  bill  which  is  viable  and  comi)rehensive  and,  above 
all,  which  can  withstand  the  most  determined  legal  challenge.  Your 
subcommittee  and  the  full  Judiciary  Connnittee  should  report  the 
strongest  measure  possible  to  insure  an  independent  invest iiiation — 
legislation  which  will  earn  the  support  of  a  majority  of  the  Congress 
and  meet  whatever  constitutional  objections  may  be  raised  in  court. 

Now,  I  will  tell  you  as  a  matter  of  some  history  in  my  consideration 
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of  this  situation  that  at  the  time  that  the  gentleman  from  Iowa,  Mr. 
Culver,  introduced  his  bill,  it  was  my  initial  inclination  to  co-sponsor 
it.  it  seemed  to  meet  what  I  felt  were  the  needs  of  the  hour  and  called 
for  the  creation  of  an  independent  prosecutor  whose  propriety  would 
be  unquestioned  and  whose  flexibility  w^ould  be  unchallenged,  but  the 
more  I  looked  into  it,  Mr.  Chairman,  the  less  sanguine  I  became  of  the 
constitutionality  of  the  Culver  proposal. 

I  might  say  that  the  Library  of  Congress  research  document  which 
wall  be  included  with  my  testimony  comes  to  a  series  of  conclusions 
which  raise  very  substantial  questions  about  the  constitutionality 
of  that  approach. 

What  I  have  therefore  attempted  to  do  is  to  provide  a  mechanism 
which  meets  the  constitutional  needs  of  locating  the  Office  of  Special 
Prosecutor  in  the  executive  branch  and  still  be  certain  that  he  is  a 
man  highly  qualified,  a  person  independent  of  the  President,  although 
appointed  by  him,  and  not  subject  to  the  whim  of  the  President  with 
respect  to  his  actions. 

Now,  H.R.  11075,  which  is  a  bill  incidentally  which  is  a  product  not 
only  of  my  work  but  of  other  Members  of  Congress  as  well,  partic- 
ularly ]Mr.  Coughlin  from  Pennsylvania,  who  was  also  a  member  of 
this  distinguished  committee,  ]Mr.  Heinz  from  Pennsylvania,  and  Mr. 
]McDade  from  Pennsylvania,  would  authorize  the  President  to  select 
a  special  prosecutor  from  among  names  submitted  to  him  by  five 
national  legal  associations:  the  American  Bar  Association,  the  Na- 
tional Bar  Association,  the  American  Trial  Lawyers  Association,  the 
Association  of  American  Law^  Schools,  and  the  National  District  At- 
torneys Association.  Once  the  President  has  chosen  one  individual 
from  the  submitted  recommendations,  his  name  would  go  to  the  Sen- 
ate for  confirmation. 

Now,  there  is  ample  precedent,  Mr.  Chairman,  for  the  Congress 
to  provide  a  mechanism  for  selection  on  the  part  of  the  Chief  Execu- 
tive from  a  panel  of  names.  If  one  simply  looks  at  the  footnote  to  the 
dissenting  opinion  of  Justice  Brandeis  in  the  ^iyers  vs.  United 
States  case,  on  page  265,  there  is  a  lengthly  catalog  of  dozens  of  acts 
in  which  Congress  has  placed  limitations  on  the  flexibility  of  the 
President  with  respect  to  nominating  persons  to  hold  office.  I  believe 
that  the  limitation  of  picking  from  a  panel  of  names  submitted  by 
these  distinguished  organizations  would  comport  with  those 
precedents. 

Now,  I  have  placed  in  the  bill  five  legal  associations  of  national 
reputation.  I  certainly  do  not  mean  to  indicate  that  that  is  necessarily 
the  only  list  which  should  be  considered.  I  certainly  feel  that  the  wis- 
dom of  the  subcommittee,  the  wisdom  of  the  committee  may  very  well 
expand  or  contract  that  list.  But  the  important  point  is  that  the  Ameri- 
can people  would  have  the  satisfaction  of  knowing  that  the  name  was 
not  drawn  by  the  President  out  of  a  hat,  that  the  name  was  in  fact 
drawn  from  a  panel  of  the  most  competent  and  most  independent  po- 
tential prosecutors  that  these  distinguished  associations  could  bring- 
to  liis  attention. 

Now,  by  providing  for  Senate  confirmation  our  bill  gives  a  voice 
to  the  legislative  branch  with  respect  to  its  approval  not  only  of  the 
person  who  is  nominated  but  also  to  examine  that  person  quite  care- 
fully about  his  intentions  aiid  about  his  view  of  the  independence  that 
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lie  will  experience  in  the  office  and  the  degree  of  aggressiveness  that 
he  intends  to  apply  to  his  dnty. 

The  Special  Prosecntor  would  be  given  primary  authority  to  prose- 
cute any  Federal  offense  arising  out  of  any  campaign  with  respect  to 
the  1972  Presidential  election.  In  that  connection,  Mr.  Chairman,  I 
agree  witli  Mr.  Culver  that  authoritv  to  enter  into  civil  matters  would 
be  far  too  broad  a  function  for  this  office.  All  Federal  agencies  would 
be  directed  to  cooperate  fully  with  the  Special  Prosecutor  in  the  execu- 
tion of  his  responsibilities  which  include  any  investigatory  and  prose- 
cutorial activities  he  deems  necessary.  He  may  be  removed  from  his 
office  by  the  President  and  I  don't  "see  how  constitutionally  we  can 
prohibit  that,  but  only  for  good  cause  as  established  and  detennined 
by  the  Civil  Service  Commission  on  the  record  after  opportunity  for 
hearing. 

Now,  I  don't  recall  whether  it  was  Mr.  Hornet  or  Congressman 
Culver  this  morning,  in  answer  to  a  question  of  Mr.  Dennis  about  the 
constitutionality  of  that  last  proviso.  I  don't  know  how  anyone  can 
be  categorical  about  that  because  I  have  not  been  able  to  find — it  does 
not  mean  there  is  not  any — ^but  I  have  not  been  able  to  find,  in  the 
short  time  I  have  had  available  to  research,  any  definitive  ruling  by 
the  Supreme  Court  on  that  question. 

I  perceive  several  strengths  and  advantages  in  such  an  approach. 
It  avoids  raising  the  serious  constitutional  questions  of  how  far 
we  can  rco  in  empowering  aiid  insulating  a  Special  Prosemtor's  office. 
If  the  Special  Prosecutor  is  to  perform  executive  fmictions  such  as 
implementing  ):)rosecutorial  powers  he  must  do  so  from  within  the 
executive  branch  and  not  the  judicial  or  legislative.  H.R.  11075  locates 
the  Special  Prosecutor  in  the  executive  but  it  allows  him  a  separate 
and  independent  identity  from  all  offices  in  the  executive,  including 
the  FBI,  the  Department  of  Justice,  and  the  Office  of  the  President. 
It  has  been  argued  quite  tlioughtfully  this  morning  that  article 
2,  section  2,  authorizes  the  Congress  to  re]:»ose  in  the  courts  the  selec- 
tion of  a  Prosecutor  the  office  of  which  is  created  by  the  Congress 
itself.  I  am  not  sure  about  that.  I  am  not  certain  that  this  is  exactly 
what  the  language  which  is  referred  to  really  authorizes  as  one  reads 
the  language.  I  gave  it  at  first  reading  in  connection  with  this  matter 
the  same  reading  which  many  of  the  early  commentators  gave  it, 
which  was  that  the  Congress  may  by  law  vest  the  api^ointment  of 
such  inferior  officials  as  they  think  proper  in  the  President  alone  or 
in  the  courts  of  law  or  in  the  heads  of  departments.  I  gave  it  the 
readino;  that  the  heads  of  departments  ("ould  appoijit  RnJ)ordinants  in 
their  departments,  that  the  courts  could  aii]>oint  clerks,  bailiffs,  and 
so  forth,  and  that  the  Pi'esiflent  could  appoint  advisers  and  those  who 
would  work  in  the  White  House  directly  under  him.  But  it  is  clear 
that  that  readinc-  is  not  the  established  reading  at  the  present  time 
and  it  is  clear  that  courts  may  in  fact  appoint  certain  pei-sons  pur- 
suant to  congi-essional  enactment. 

But  even  if  that  were  the  case,  I  really  have  serious  doubts  aliout 
tlio  validitv  of  that  i-eading  if  one  takes  it  too  broadly,  l)ecause  does 
it  moan  that  the  Congress  could  under  such  a  broad  readiiur  of  those 
l)h rases  pei'init  tho  President  pursuant  to  congi-essional  action  to  aji- 
l)oint  law  clerks  for  the  Supreme  Court  ?  And  if  that  were  the  case, 
to  in  a  sense  pack  the  office  of  the  court  with  Presidtnitial 
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Mr.  HuNGATE.  If  tlie  oentleman  will  yield.  Your  reading-  of  article 
2,  section  2,  would  be  that  when  they  say  the  Congress  inay  by  law 
vest  the  appointment  of  such  inferior  officials  as  they  think  proper 
in  the  President  alone,  your  construction  w^ould  be  they  mean  the 
President  may  appoint  peojjle  inferior  to  himself  ? 

Mi:  BiESTEu.  That  is  right. 

Mr.  HuNOATE.  In  tlie  courts  of  law,  the  courts  might  appoint  in- 
ferior judicial  officials  or  the  heads  of  the  departments  who  might 
appoint  inferiors  in  their  departments.  That  would  be  your  con- 
struction ? 

Mr.  BiESTER.  That  was  my  conclusion  but  I  must  advise  the  chair- 
man tliat  the  case  law  is  such  that  the  reading  is  not  the  correct  read- 
ing, and  I  only  want  to  place  before  the  Chair  and  the  subcommittee 
the  possibilit}'  that  that  case  law  may  not  be  absolutely  correct,  be- 
cause if  one  carries  the  rationale  of  that  case  law  to  its  logical  con- 
clusion, it  would  give  each  of  those  three  named  entities  the  ])ower  to 
select  persons  to  serve  in  different  bi-anches  of  the  Government  and  I 
think  that  is  a  very  hazardous  reading  of  that  language. 

]Mr.  PIuNGATE.  Mr.  Pauley. 

Mr.  Pauley.  The  Supreme  Court  in  the  Siehold  case  did,  to  my  way 
of  thinking  and  understanding,  hold  that  the  clause  could  not  be  read 
as  limiting  the  ]>ower  of  any  of  the  three  enumerated  sources  to  ap- 
point only  officials  who  would  perform  functions  connected  with  their 
particular  branch  of  Government  o?'  department,  but  the  decision 
did  seem  to  lay  down  some  kind  of  limitation  by  indicating  tliat,  if  the 
function  the  official  was  to  ])erform  was  incongruous,  and  that  is  the 
rather  strange  word  that  the  court  used,  then  the  statute  might  well 
be  invalid  as  a  delegation  by  the  Congress  of  tliat  appointment  power. 
I  think  that  would  take  account,  perhaps,  of  the  hypothetical  situation 
you  pose  with  respect  to  vesting  powers  in  the  President  to  a]:)point 
Clerks  for  the  Supreme  Court. 

]\Ir.  BiESTER.  Or  giving  the  power  of  the  Court  to  create  a  Prosecu- 
tor or  to  appoint  a  Prosecutor. 

]\Ir.  Pauley.  Right. 

Thank  you. 

Mr.  BiESTER.  Now,  the  grounds  for  congressional  establishment  of  a 
Special  Prosecutor's  Office  outside  the  Executive  are  equallv  shaky. 
In  the  past  when  Congress  has  pursued  an  investigation  of  the  ex- 
ecutive branch  it  has  investigated  on  its  OAvn  but  has  left  prosecution 
in  the  hands  of  the  Executive.  Furthermore,  independent  regulatory 
agencies  have  not  extended  their  prerogatives  to  include  the  applica- 
tion of  criminal  sanctions.  Yriiile  it  may  be  argued  that  Watergate  rep- 
resents an  unprecedented  stiuation,  the  elasticity  of  constitutional 
interpretation  to  accommodate  what  Congress  may  prefer  to  do  in  this 
matter  is  not  unlimited. 

If  I  might  offer  an  interpolation  at  this  point,  ]\rr.  Chairman.  If  the 
Special  Prosecutor  is  not  in  the  executive  branch,  then  it  seems  to  me 
that  the  foilowing  circumstance  takes  j^lace. 

One  of  the  arguments  offered  by  the  President  with  respect  to  con- 
fidentialitv  of  communication  within  his  offi.ce  and  tlie  executive  branch 
was  that  there  was  a  separation  of  powers  reason  to  prohibit  congres- 
sional authority  from  inti'uding  into  and  questioning  of  details  with 
respect  to  confidentiality  in  the  executive  branch. 
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To  tlie  extent  that  the  Special  Prosecutor  is  not  part  of  the  executive 
branch  there  persists  the  possibility  that  courts  might  ultimately  hold 
that  that  defense  of  confidentiality  is  valid  ao;ainst  another  branch  of 
the  Government,  or  agent  of  another  branch  of  Government. 

It  is  debatable,  from  a  constitutional  standpoint,  whether  Cong^ress 
could  justify  and  whether  the  courts  would  uphold  the  lengthy  and 
tenuous  linkages  authorizing  a  Special  Prosecutor's  Office  which  are 
embodied  in  much  of  the  legislation  before  you  today.  Specificalh%  a 
process  would  be  open  to  question  which  has  the  legislative  branch  ap- 
pointing an  individual  from  the  judicial  branch  wlio  would  in  tuni 
empower  another  individual  to  implement  functions  and  responsi- 
bilities of  the  executive  branch. 

The  legal  propriety  or  the  desirability  of  having  the  Judiciary  ap- 
point the  Special  Prosecutor  is  also  questionable. 

I  certainly  was  pleased  that  Congressman  Culver  has  amended  his 
bill  to  protect  Judge  Sirica's  position  because  I  think  that  Judge  Sirica 
has  done  an  outstanding  job  throughout  this  entire  proceeding  and  I 
think  the  country  would  be  the  poorer  if  he  were  eliminated  from  fur- 
ther work  on  this  case.  But  I  am  not  certain  even  with  the  amendment 
that  Congressman  Culver  has  offered  that  Judge  Sirica  would  not  in 
the  future  be  compromised  because  there  is  a  tenuous  connection  be- 
tween his  office  and  the  ultimate  selection  process. 

Now,  I  think  it  is  significant  to  note  Professor  Cox's  obserA'ations 
regarding  the  appointment  of  a  new  Special  Prosecutor.  And  I  am  not 
certain  I  am  aware  of  exactly  where  Professor  Cox  is  on  this  question 
and.  as  I  understand,  he  will  testify  here  next  week  and  he  can  clarify 
for  himself  where  he  is  on  the  record.  But  there  certainlv  has  been  suf- 
ficient question  in  his  mind  to  lead  him  to  take  two  different  positions 
within  a  reasonably  short,  period  of  time. 

One  of  the  concerns  which  I  have  is  that  if  we  engage  in  a  process 
questionable  from  a  constitutional  standpoint,  we  may  prolong  pro- 
cedui'al  litigation  and  may  delay  even  fuilher  the  real  process  of  in- 
vestigation and  prosecution  that  the  country  feels  has  been  deferred 
far  too  long  in  this  matter. 

ISIr.  HuNGATE.  If  I  understood  Senator  Bavh  correctly,  the  sugges- 
tion that  in  an  analogv  perhaps  to  the  Civil  Rights  Act  and  some  other 
legislation,  we  should  provide  for  immediate  appeal  to  the  constitu- 
tional question.  Would  you  think  that  may  be  a  wise  provision  ? 

iSIr.  BiESTER.  I  cei'tainly  do  because  I  think  the  shortest  period  of 
time  should  be  taken  on  the  question  of  constitutionality,  but  it  seems  to 
me  that  even  if  that  process  were  limited  to  a  period  of  90  or  120  days, 
there  may  very  well  occur  dui'ing  that  period  of  time  circumstances 
which  makes  an  investigation  thereafter  more  difficult  than  an  investi- 
gation now. 

]Mr.  Edwards.  Are  you  anticipating,  INIr.  Blester,  that  upon  enact- 
ment of  this  legislation  there  coidd  1)e  nn  immediate  challenge  of  the 
constitutionality  of  the  legislation  itself  that  would  furthei-  delay  the 
investigation? 

Mr.  liiESTKR.  Well  I  would  think  if  the  Special  Prosecutor  process 
is  followed  in  accordance  with  the  Culver  bill,  I  would  expect  that, 
yes,  because  experts  have  indicated  that  they  do  not  agree  on  it. 

Mr.  Edwards.  Yes ;  I  understand.  Thank  you. 
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Mr.  Btester.  Now,  one  of  the  concerns  T  tliink  which  all  of  ns  have 
is  that  the  Prosecutor  be  independent,  and  I  have  aheady  referred  to 
tlie  mecliaiiism  which  occurs  in  our  bill  which  we  believe  creates  a 
more  independent  status  than  he  might  otherwise  enjoy  by  placing-  him 
within  the  protection  of  the  civil  service  laws. 

Arguments,  Mr.  Chaimian,  can  be  made  on  both  sides  of  the  issue 
involvino-  the  constitutionality  of  the  legislation  before  this  subcom- 
mittee. What  we  need  is  a  proposal  which  has  the  best  chances  of 
avoiding  these  constitutional  arguments  but  one  which  will  still  pro- 
duce a  mechanism  insurino-  that  the  investia'ation  will  proceed  quickly 
and  independently  witli  the  least  likelihood  of  a  court  l)attle  challeng- 
ing its  riglit  to  proceed  at  all. 

H.R.  11075  embodies  the  approach  which  shou.ld  be  taken  if  y\y  are 
to  have  a  Special  Prosecutor's  office  which,  can  pass  the  constitutional 
test  and  avoid  time-consuming  court  delays.  Furthermore,  it  must  be 
able  to  brino-  forth  the  indispensable  cooperation  of  the  executive 
branch  which  will  be  vital  to  the  successful  completion  of  the  investi- 
gation, including,  if  I  mif>;ht  add.  broad  immunity  whicli  may  very 
well  be  necessarv  to  get  tlie  coo]:)eration  and  testimony  of  vital  wit- 
nesses, and  that  immunity  may  have  to  be  extremely  broad,  jMr.  Chair- 
man, and  may  require  the  cooperation  of  the  executive  branch  and  the 
Department  of  ,T)istice. 

In  evaluating  the  legislation  I  have  introduced,  T  would  be  the  first 
to  admit  that  as  a  basic  framework  it  could  be  streno-tliened.  and  this 
subcommittee  can  most  certainly  improve  upon  its  features.  For  one 
thina:,  it  might  be  approi^riate  to  include  a  provision  stipulatin.o:  that 
the  Pi-esident  must  make  his  selection  Imovrn  to  the  Senate  within  a 
specified  time  after  he  has  received  the  recommendations  from  the 
legal  groups.  As  tlie  legislation  now  stands,  no  time  limit  is  imposed. 
Also,  it  may  be  wise  to  s]Decify  that  in  the  event  the  President  tries 
to  remove  the  Special  Prosecutor,  the  Civil  Service  Commission  would 
be  directed  to  give  the  matter  priority  consideration  and  expedite  the 
proceedings  as  quickly  as  possible.  It  may  be  necessary,  as  well,  to  clar- 
ify the  grounds  on  which  the  Civil  Service  Commission  would  m.ake 
its  rilling  by  including  terras  such  as  "neglect  of  duty"  and  "malfeas- 
ance in  office."  Furthermore,  it  might  be  appropriate  to  enumerate 
certain  of  the  investigatory  and  prosecrttorial  responsibilities  as  well 
as  amplify  on  staffing  and  salary  provisions.  Perhaps  the  Office  should 
be  made  permanent  so  that  all  Piesiclents  and  those  who  seek  the  Office 
may  laiow  that  no  one  is  immune  from  the  law  of  this  country^ 

In  conclusion,  this  legislation  attempts  to  go  as  far  as  legal  restric- 
tions pei'mit  to  insure  the  most  independent  investigation  and  prosecu- 
tion possible.  It  seeks  to  ]')rovide  the  Special  Prosecutor  with  the 
broadest  access  to  information  and  the  best  security  for  his  position 
that  judicial  interpretation  suggests  can  be  upheld. 

I  would  be  very  happy  to  attempt  to  answer  any  questions,  Mr. 
Chairman. 

Mr.  HuxGATE,  Spoken  like  a  man  who  has  served  on  this  conunittee. 
Thank  you  very  much. 

You  reflect  credit  on  your  work  in  the  Congress  and  on  your  service 
in  this  committee.  The  only  judgment  of  yours  that  I  would  question, 
would  be  your  leaving  us. 

Mr.  Edwards. 
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Mr.  Edwards.  I  sav  amen  to  that,  Mr.  Chairman.  It  certainly  is  a 
^•(jpy  creative  presentation  by  onr  colleague. 

l"  j nst  have  a  couple  of  questions. 

The  purpose  of  your  bill  is  to  make  the  Special  Prosecutor  very 
incle]iendent  but  still  comply  with  what  you  think  the  Constitution 
has  in  mind;  that  is,  that  he  be  appointed  by  the  President.  How, 
under  your  j^roposal,  do  you  protect  the  Special  Prosecutor  from 
having-  his  office  taken  away  from  him  and  his  staff  not  paid  or  just 
suspended  pending  a  rulin,<r  by  the  Civil  Service  Commission? 

Mr.  BiESTi^R.  It  seems  to  me  that  I  picked  the  process  of  civil  service 
because  I  wanted  to  try  to  deal  with  something  which  was  a  known 
mechanism. 

I  note  that  Senator  Percy  from  Illinois  has  offered  legislation,  I 
believe  yesterday,  which  would  provide  for  a  veto  power  on  the  dis- 
missal of  the  Prosecutor  by  one  of  the  Houses  of  the  Congress.  My 
question  with  respect  to  that  is  the  matter  of  the  Constitutional  pre- 
rogatives of  the  President  to  dismiss  hose  who  are  in  he  executive 
branch. 

I  would  be  very  open  to  and  would  hope  that  perhaps  the  subcom- 
mittee might  develop  a  tougher  mechanism  than  the  simple  civil 
service  provision  I  had  put  in. 

It  seems  to  me  conceivable  that  the  subcommittee  could  toughen 
that  provision  to  provide  that  until  such  time  as  the  Commission  has 
ruled  that  the  Prosecutor  shall  continue  in  office  with  all  of  the 
prerogatives  of  office,  and  I  believe  that  may  very  well  stand  the  test. 

]Mr.  Edwards.  Do  you  think  that  a  President,  this  President  or  any 
other  President,  would  sign  your  legislation  ? 

Mr.  BiESTER.  I  can't  presume  to  prejudge  what  this  President  or 
any  President  would  do  with  this  legislation,  but  I  believe  that  if  the 
subcommittee  and  the  committee  give  to  the  House  a  measure  which 
is  unquestionably  constitutional,  and  a  measure  which  guarantees  to 
the  extent  we  can  constitutionally  do  so  the  independence  and  aggres- 
siveness of  a  Prosecutor  in  this  instance,  it  is  my  belief  that  there  is 
sufficient  public  pressure  to  warrant  a  belief  that  in  turn  that  such  a 
veto  would  l)e  overridden. 

Mr.  Edwards.  Thank  you  for  very  helpful  testimony. 

Mr.  HuNGATE.  Mr.  Smith. 

Mr.  Smith.  Thank  you,  Mr.  Biester,  for  your  testimony.  I  think 
it  is  fairly  complete  in  regard  to  the  interesting  proposal  that  you 
have  advanced  for  the  appointment  of  a  Special  Prosecutor  from  a 
list  of  outstanding  lawyers  prepared  by  prestigious  legal  bodies  and 
subject  to  confirmation  by  the  IT.S.  Senate. 

I  think  the  method  proposed  by  you  does  avoid  some  constitutional 
questions  on  which  there  is  honest  controversy.  I  do  not  think  I  have 
any  ]iarticidar  questions  for  you.  I  am  sure  that  yours  will  be  one 
of  the  proposals  that  will  receive  all  the  consideration  of  this  com- 
mittee and  the  Judiciary  Committee,  and  I  would  join  my  colleagues 
in  regretting  that  you  had  found  it  necessary  to  leave  this  committee. 
Thank  you. 

]\Ir.  Biester.  Thank  you,  Mr.  Smith. 

IVIr.  HuNGATE.  Mr.  Dennis,  please. 

Mv.  Dennis.  As  has  already  been  observed,  INIr.  Biester,  I  recognize 
your  bill  as  a  serious  effort  to  meet  the  dilemma  in  which  we  find  our- 
selves where  we  want  a  Special  Prosecutor  who  is  independent  and 
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yet  we  do  not  want  to  simply  be  gom<i;  through  the  motions  and  spin- 
ning our  wheels  by  passing  legislation,  the  validity  of  which  will  not 
be  upheld,  and  I  think  that  is  the  grave  possibility  under  these  various 
proposals  such  as  the  Culver  and  the  Bayh  bills  that  we  discussed  this 
morning,  where  you  give  this  appointment  of  an  executive  official  to 
perform  executive  duties  to  the  judicial  branch.  Yet  I  recognize  that 
when  you  follow  the  more  subtle  proposal  of  leaving  the  appointment 
in  the  executive,  you  also  leave  the  removal  power  in  the  executive, 
which  in  this  instance  there  is  a  desire  to  avoid.  IVhat  you  have  tried 
to  do  is  meet  that  by  confining  the  executive  appointment  to  a  person 
reconnnended  l)y  a  panel,  so  to  speak,  and  circumscribing  the  removal 
power  by  the  civil  service  proposals. 

Frankly,  I  don't  know  whether  your  version  would  stand  up  or  not, 
but  I  recognize  it  as  a  serious  attempt  to  resolve  what  I  think  is  a 
serious  constitutional  dilemma  here,  and  I  think  it  is  entitled  to  real 
consideration  from  the  committee  because  it  recognizes  those  realities 
and  tried  to  meet  them,  and  I  feel  personally  that  it  comes  closer  to 
meeting  them  than  the  bills  we  talked  about  before. 

I  am  not  sure  whether  under  our  constitutional  scheme  you  really 
can  do  what  we  are  trying  to  do.  I  think  we  may  have  to  live  with 
the  Presidential  removal  power  and  trust  that  the  public  opmion  of 
the  day,  the  situation  as  it  exists  and  such  language  as  we  can  put 
into  the  bill  may  be  enough  to  prevent  arbitrary  dismissal,  which  I 
really  think  any  President  now  would  be  pretty  bold  to  attempt. 
But  I  don't  know  that  I  have  much  to  question  you  about. 

I  see  what  you  are  trying  to  do  and  I  think  it  is  a  very  worthwhile 
effort  which  this  committee  certainly  ought  to  think  about. 

]Mr.  BiESTER.  Thank  you.  I  think  that  it  should  be  pointed  out 
that  the  hazard  we  have  in  the  time  that  I  have  referred  to  so  far 
has  been  the  hazard  that  the  lengthy  litigation  over  whether  in  fact 
a  Special  Prosecutor  appointed,  as  the  Culver  bill  would  appoint  him, 
in  fact  had  the  power  to  function. 

Mr.  Denxis.  Yes. 

Mr.  BiESTER.  That  may  not  be  the  course  taken  by  any  defendant 
in  this  instance.  The  couree  taken  by  the  defendant  in  this  instance 
may  very  well  be  to  let  the  matter  go  and  raise  the  issue  in  a  timely 
fashion,  not  treat  it  as  an  interlocutory  matter,  and  then  perhaps  after 
all  of  the  work  is  done  and  juries  have  met  and  we  are  in  the  final 
appellate  procedures  discover  it  was  all  to  naught.  That  would  be  the 
most  frustrating  result  I  can  conceive  of  for  the  American  people. 

Mr.  Dexnis.  Well,  and  you  cannot  really  get  a  ruling,  of  course, 
until  somebody  takes  that  point  to  the  Supreme  Court  of  the  United 
States  and  gets  it  resolved. 

I  think  we  have  a  serious  problem  here  which  your  bill  attempts  at 
least  to  meet. 

Mv.  HuxGATE.  Mr.  Kastenmeier. 

Mr.  Kastexmeier.  Thank  you,  JNIr.  Chairman. 

I  am  sorry  I  was  not  here  a  bit  earlier  to  welcome  back  our  distin- 
guished colleague,  Mr.  Blester,  who  served  so  exceptionally  well  on 
my  subcommittee  and  on  the  full  committee  for  so  many  years  and 
I  compliment  him  on  taking  the  initiative  in  terms  of  the  question 
that  confronts  the  Congress  and  the  American  people.  I  only  have 
really  two  questions. 
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One  is  what  if  we  should  pass  your  bill  or  one  like  it,  and  the 
President  vetoes  it,  vetoes  it  because  in  fact  he  has  in  the  meantime  ap- 
]iointed  another  Special  Prosecutor  of  his  own ;  what  course  of  action 
Avould  you  recomm.end  ?  Would  we  override  the  veto  or  what  ? 

]\Ir.  BiESTER.  I  would  say  that  we  should  reconsider  the  bill  under 
those  particular  circumstances  and  write  into  our  legislation  the 
exclusive  authority  on  the  part  of  the  Prosecutor  who  would  be  ap- 
pointed pursuant  to  our  bill,  resubmit  it  to  the  President  for  signature 
and  if  he  vetoed  I  think  there  are  enough  votes  in  this  Congress  under 
the  current  setting  to  override  that  veto. 

Thei-e  can  only  be,  it  seems  to  me,  one  Prosecutor  in  this  instance. 

Mr.  Kastenmeier.  Second,  do  you  conceive  of  a  Prosecutor,  envision 
it  in  your  bill  accepting  the  President's  limitation  on  his  seeking  evi- 
dence from  the  White  House  or  otherwise,  as  the  President  announced 
in  his  press  conference  the  other  night?  Should  your  Prosecutor  be 
limited  as  the  President  would  limit  him  ? 

Mr.  BiESTER.  Absolutely  not. 

Mr.  Kasteistimeier.  I  thank  the  gentleman. 

Mr.  HuNGATE.  Mr.  Hogan. 

Mr.  HoGAN.  Yes,  I,  too,  would  like  to  welcome  back  our  colleague 
from  Pennsylvania  and  say  that  we  miss  his  input  in  our  deliberations 
on  this  committee  and  we  wish  you  were  with  us  now  to  give  us 
guidance  and  we  are  pleased  he  has  come  before  us  today.  I  have  some 
specific  questions  about  your  bill. 

You  state  that  the  President  must,  with  the  advice  and  consent  of 
the  Senate,  appoint  a  Special  Prosecutor  from  lists  of  not  more  than 
three  individuals  nominated  by  these  various  organizations.  Are  we 
talking  about  15  names  or  are  we  talking  about  3  names  ? 

Mr.  BiESTER.  Fifteen  names. 

Mr.  HoGAN".  So  each  of  these  organizations  would  ]iominate  three  ? 

Mr.  BiESTER.  Excuse  me,  I  should  correct  myself.  It  may  be  15 
names,  it  may  be  3  names. 

Mr.  HoGAN.  No  more  than  15  names  ? 

Mr.  Btester.  That  is  correct.  But  they  may  name  the  same  persons 
and  so  all  five  groups  might  submit  the  same  three  names. 

Mr.  IIoGAN.  Now,  I  am  sure  that  the  gentleman  is  a  member  of  vari- 
ous bar  associations,  as  we  all  are.  I  for  one  have  never  been  i^olled  or 
in  any  other  way  asked  to  express  an  opinion  on  some  action  taken  by 
that  organization. 

How  would  these  organizations  come  up  with  their  three  names? 
We  mandate  that  they  submit  the  names  within  15  days  after  the  enact- 
ment of  the  act.  Obviously  this  does  not  allow  enough  time  to  poll 
the  members  or  convene  a  special  convention,  so  isn't  what  we  are 
really  contemplating  that  the  executive  director  or  the  president  is 
going  to  submit  the  names  ? 

Mr.  BiESTER.  I  think  the  manner  they  use  is  actually  up  to  them  but 
I  would  say  that  with  res]iect  to  all  of  the  associations  I  have  enu- 
mei-ated  in  the  bill,  I  can't  conceive  any  of  them  having  a  special 
convention  within  15  days  and,  therefore,  T  would  assume  that  it 
Avould  be  done  by  their  board  of  directors  or  by  whatever  entity  their 
bylaws  provide  for  this  sort  of  function. 

Mr.  HoGAN.  What  efficacy  would  this  selection  have  as  being  repre- 
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sentative  of  the  entire  or«:aiiization  if  the  board  of  directors  does  not 
meet  and  they  do  not  in  any  way  poll  their  members  ? 

jMr.  BiESTER.  I  am  not  makin<>-  the  statement  that  it  will  i-eprcsent  a 
consensus  of  the  entire  association.  j\fy  pur])ose  is  to  pi-ovide  means  by 
which  the  finest  caliber  personnel  may  be  bronaht  to  the  President's 
attention,  and  only  those  persons,  and  tJiat  I  have  confidence  in  what- 
ever the  mechanisms  are,  in  at  least  the  five  associations  which  are 
named  in  the  bill,  that  they  have  the  capacity  and  the  expertise  to 
produce  a  panel  of  names  which  will  embrace  the  best  possible  people 
availal)le  for  this  job,  and  I  must  aii'ree  with  you,  I  would  not  expect 
that  they  would  canvass  each  member  of  the  association  for  approval 
of  the  panel  that  they  might  submit. 

Mr.  HoGAN.  Let's  say  that  those  oro-anizations  have  the  potential 
for  coming?  up  with  those  names,  but  I  am  sure  you  will  a<>:ree  that  bar 
associations  have  their  own  brand  of  politics  wdiich  come  into  play 
any  time  there  is  any  kind  of  selection  process  such  as  this. 

Mr.  BiESTER.  Or  judo'eships. 

Mr.  HoGAN.  Orjudo-eships. 

Goine:  to  another  aspect  of  the  bill,  it  seems  that  the  Spe^^ial  Prose- 
cutor wnll  have  authority  to  prosecute  any  offense  arrainst  the  United 
States  arisinij;  out  of  any  campaiijn  with  respect  to  the  1972  Presi- 
dential election. 

Now,  does  this  envision  that  the  Special  Prosecutor  will  have 
branches  all  over  the  United  States  in  every  cono-ressional  district 
where  campaigns  took  place?  Obviously  we  know  from  news  events 
that  an  aspect  of  this  prosecution  could  very  well  occur  in  California, 
in  New  York,  and  in  my  State  of  Maryland. 

This  aspect  of  the  legislation  granting  carte  blanche  in  any  kind  of 
offense  to  tlie  Special  Prosecutor,  and  coupled  with  that  he  is  given  the 
sole  authority  to  appoint  and  fix  the  salaries  of  any  staff  that  he  deems 
necessary  without  any  restraint  whatsoever.  In  other  words,  he  has 
an  unlimited  authority  to  hire  as  many  people  and  pay  them  as  much 
as  he  wants  on  his  sole  say  so.  In  addition,  he  will  have  authority 
to  undertake  any  action  he  deems  necessary  and  proper. 

Mr.  BiESTER.  Yes. 

Mr.  HoGAN.  To  me,  then,  we  are  creating  the  most  powerful  office 
in  the  I^^nited  States  of  America.  We  gi^'e  the  Special  Prosecutor  an 
unlimited  authority  to  hire,  we  give  him  unlimited  authority  to  take 
any  action  he  alone  deems  necessary,  and  \xe  allow  him  to  go  any  place 
in  the  United  States  and  prosecute  any  offense  growing  out  of  that 
election. 

Mr.  BiESTER.  Let  me  try  to  answer  those  questions  if  I  can,  Mr. 
Hogan. 

First  of  all,  the  reason  that  the  bill  confers  such  discretion  on  him 
with  respect  to  staff  is  that  a  natural  concern  of  those  who  are  appre- 
hensive about  his  being  in  the  executive  branch  at  all  is  that  by  cutting 
oft'  staff,  officers,  and  other  requisites  to  efficient  functioning,  his  capa- 
city to  function  at  all  could  be  snuffed  out  without  necCvSsarily  ap- 
proaching directly  his  ability  or  capacity  to  hold  the  office. 

With  respect  to  the  expanse  of  the  prosecution,  I  would  be  content 
with  any  language  the  subcoinmittee  produces  Vvdiich  covers  the  Presi- 
dential campaigns  of  1972.  That  is  my  concern.  It  is  not  my  concern 
that  the  Prosecutor  be  engaged  in  all  elections  that  took  place  in 
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1972  but  all  primaries  that  took  place  with  respect  to  the  Presidential 
election  of  1972  and  the  election  itself. 

Mr.  HoGAX.  If  I  might  interrupt  you,  my  State  of  Maryland  has 
a  prohibition  ai>-ainst  someone  standing;  at  the  polls,  within  100  feet  of 
the  pollino-  place.  That  is  an  offense  that  this  Special  Prosecutor  would 
have  authority  to  prosecute  at  every  polling  place  in  the  United 
States  of  America. 

Mr.  BiESTER.  I  would  certainly  be  amenable,  and  obviously  wisdom 
of  the  subcommittee  is  appropriate  here,  to  make  clear  that  we  are 
talking  about  Federal  offenses. 

Mr.'HooAN.  This  is  a  Federal  offense,  it  is  a  Federal  election. 

Mr,  BiESTER.  Well,  I  would  be  apprehensive  about  being  too  nar- 
row in  the  scope  of  powers  given  to  the  Special  Prosecutor  in  terms 
of  what  he  could  or  could  not  prosecute  for  and  I  think  once  we 
start  writing  a  list  of  laws  which  he  shall  not  be  deemed  to  concern 
himself  with  we  run  the  hazard  of  limiting  the  scope  of  his  functions, 
particulai-ly  to — with  respect  to  the  immunity  problem,  because  I 
consider  tliat  one  of  the  most  serious  of  his  practical  problems  if  he 
is  appointed  by  the  court  pursuant  to  the  Culver  bill. 

Mr,  HoGAN.  I  can  see  the  rationale  behind  the  gentleman's  try- 
ing to  achieve  this  but  I  am  fearful  that  we  are  creating  a  Franken- 
stein monster  here  in  the  process  of  trying  to  do  what  the  gentle- 
man wishes. 

I  understand  that  INIr.  Cox'  office  had  some  80  employees,  so  there 
should  be  no  effort  to  reduce  the  number  of  employees  that  the 
new  prosecutor  is  able  to  hire.  But  to  give  absolutely  no  control  to 
anybody  over  anything  that  this  S]"»ecial  Prosecutor  does  seems  to  me 
would  be  to  crea+e  a  czar  with  unbridled  power. 

Ma\  Btester.  Mr.  Hogan,  you  have  chai-acterized  the  ofSce  w^e  would 
be  creating  as  the  most  purposeful  in  the  country,  if  not  the  most 
pow^erful  in  the  country.  The  problem  here  is  that  the  office  in  which 
the  prosecution  may  very  well  be  focusing  its  most  direct  attention 
is,  in  fact,  the  most  powerful  office  in  the  country  and  when  we 

Mr,  HoGAX.  If  I  might  interrupt  you,  there  is  nothing  in  your  bill 
to  prevent  the  Special  Prosecutor  hiring  more  employees  than  there 
are  in  the  executive  branch. 

]\f  r.  Btester.  I  think  there  is  a  rule  of  reason. 

Mr.  PIoGAN.  We  don't  legislate  rules  of  reason,  we  legislate  for 
all  eventualities. 

Mr.  BiESTER,  No ;  I  don't  think  so,  I  think  we  legislate  with  respect 
to  certain  rules  of  reason,  but  I  want  to  come  back  to  the  reason  why 
there  must  be  great  flexibility  and  considerable  potency  in  his  office 
because  it  must  be  very  clear  that  he  is  in  no  way  shackled  by  any 
kind  of  implicit  constraint  on  his  capacities  to  prosecute  some  of  the 
most  powerful  officeholders  in  the  country.  As  soon  as  you  place 
shackles  of  that  kind  upon  him  then  public  support  and  confidence  in 
his  work  immediately  begins  to  erode  and  I  think  it  is  regrettable  that 
we  find  ourselves  at  this  juncture  in  our  Countrv's  history,  but  I  think 
not  to  deal  with  the  problems  we  experience  today  forthrightly  would 
be  to  let  down  the  public  that  is  looking  for  us  now  to  provide  a  means 
to  resolve  the  ]:)roblem  that  is  currently  the  most  vexing  one  they 
exnerienr'e. 

Mr.  IToGAX,  I  thank  the  gentleman.  T  have  no  further  questions, 
Mr.  Chairman, 
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Mr.  HuNGATE.  Thank  yoii. 

Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you  very  much,  Mr.  Chairman. 

I  just  have  two  questions. 

First,  I  gather  that  the  reason  that  you  have  required  the  Presi- 
dent to  appoint  a  Special  Prosecutor  from  names  selected  by  prom- 
inent national  bar  associations  is  because  you  do  not  have  confidence 
in  the  ability  or  the  desire  of  the  President  to  appoint  somebody  who 
would  be  truly  impartial  or  who  would  seek,  v.ith  a  commitment  to 
the  integrity  of  his  own  office  and  pulilic  mandate,  all  materials  neces- 
sary and  relevant  to  the  investigatioii  of  the  illegal  acts  within  his 
power  ?  Is  that  correct? 

Mr.  BiESTER.  Not  correct.  My  concern  is  that  since  I  have  come  to  the 
conclusion  that  for  the  sake  of  constitutionality  the  office  must  be  in 
the  executive  branch  and,  therefore,  must  be  appointed  by  the  Presi- 
dent, that  the  American  people  would  be  satisfied  that  that  choice  was 
not  made  quixotically,  politically,  or  with  a  view  to  an  easy  effort,  and 
the  question  is  not  satisfying  necessarily  me  or  individual  members  of 
the  subcommittee  or  the  com.mittee  or  of  the  Congress  but  to  satisfy  the 
American  people  and  history  that  the  process  was  undertaken  by  per- 
sons with  the  highest  credentials  and  the  most  independent  capacities. 

Ms.  Holtzman.  Well,  then,  if  I  may  paraphrase  what  you  have  said, 
the  purpose  of  requiring  the  President  to  make  his  choice  from  such 
a  panel  is  to  assure  the  American  people  and  to  satisfy  them  with 
respect  to  their  need  for  confidence  in  the  absolute  integrity  and  inde- 
pendence of  this  Prosecutor  which  they  would  not  have  if  the  President 
appointed  that  person  simply  on  his  own  judgment. 

Mr.  BiESTER.  "V^Hiich  they  may  or  may  not  have,  that  is  right. 

Ms.  Holtzman.  Turning  to  the  question  of  the  constitutionality 
which  was  raised  earlier  this  morning,  the  provision  of  the  Constitu- 
tion under  which  your  bill  would  be  legal  and  constitutional  is  the 
very  provision  that  would  authorize  the  Congress  to  vest  the  appoint- 
ment power  in  the  courts  of  law.  Let  me  read  it  to  you.  Article  2, 
section  2  says  that  "the  Congress  may  by  law  vest  the  appointment 
of  such  inferior  officials  as  they  think  proper  in  the  President  alone, 
in  tlie  heads  of  departments,  or  in  the  courts  of  law." 

Presumably  your  bill  falls  wdthin  that  section  of  the  Constitu- 
tion in  that  veiy  language;  is  that  not  correct? 

Mr.  Btester.  No:  because  my  bill  actually  creates  an  office  which 
is  not  an  inferior  office.  My  bill  creates  an  office  which  can  only  be 
filled  by  one  who  is  approved  by  the  Senate. 

Ms.  Holtzman.  Well,  wdiich  section  of  the  Constitution  does  your 
bill  derive  its  authority  from  ? 

Mr.  Btestet?.  I  think  you  are  in  the  appropriate  section  but  not  the 
appropriate  clause. 

Ms.  Holtzman.  Point  the  clause  to  me,  if  you  would  not  ]nind,  so 
I  have  that  clear  in  my  mind. 

Mr.  Biester.  It  is  section  2,  and  I  guess  it  is  clause — well,  I  guess 
it  is  actually^ — you  can  find  it  in  both  one  and  two.  Although  I  w^ould 
think  probably  two  is  the  one  it  falls  in : 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to 
make  Treaties,  pro\'ided  two-thirds  of  the  Senators  present  concur :  and  he  shall 
nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
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Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  Supreme  Court, 
and  all  other  Officers  of  the  United  States,  whose  Appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  Law  .  .  . 

]Ms.  HoLTzaiAX.  And  liow  do  you  interpret  the  qualifying  clause? 

]Mr.  BiESTEE.  The  Congress  may  by  law  vest  ? 

Ms.  HoLTZMAX.  Right. 

Mv.  RiESTER.  Well — I  have  great  diftieulty  with  that  clause  because 
as  I  indicated  earlier,  when  I  first  read  that  clause  with  respect  to 
this  particular  problem,  what  I  thought  it  meant,  before  gomg  to  the 
commentators,  was  that  the  Congress  could  create  inferior  offices 
and  pi'ovide  that  tlie  heads  of  departments  could  fill  those  offices  in 
their  departments  l>iit  the  courts  could  fill  the  office  of  clerk  or  baililf 
in  their  courts  and  that  the  President  could  fill  thOvSc  offices  in  the 
AHiite  House  or  pursuant  to  his  direct  command. 

But  as  I  have  gone  througli  the  cases,  it  seems  clear  that  the  Supreme 
Court  does  not  agree  with  that  reading  and  the  Supreme  Court  has 
held  that  it  is  appropriate  for  the  Congress  to  provide  that  courts  may 
actually  appoint  persons  not  necessarily  of  the  type  of  bailiff  or 
clerk  or  someone  working  frequently  under  them,  but  as  counsel  has 
pointed  out ;  a  full  reading  of  that  case  provides  that  or  demonstrates 
that  there  should  not  be  an  incongruity  between  the  appointing  body 
and  the  function  that  is  to  be  performed.  Because  I  asked  the  question 
if  we  give  the  phrase  the  broad  meaning  which  apparently  is  being 
given,  then  the  Congress  could  vest  in  the  President  the  ])ower  to  ap- 
point law  clerks  for  the  Supreme  Court.  Obviously  I  don't  think  that 
is  consistent  wath  our  notion  of  what  the  separation  of  powers  calls 
for.  And  if  incongruity  means  we  could  not  give  the  President  the 
power  to  appoint  law  clerks  for  the  SujDreme  Court,  I  wonder  whether 
we  ought  not  to  read  that  we  cannot  give  courts  tiie  power  to  appoint 
persons  functioning  in  the  executive  branch. 

Ms.  HoLTZMAN.  Well,  I  am  not  sure  that  what  you  arc  talking  about 
in  your  example  about  the  President  appointing  law  clerks  has  to  do 
vrith  power  or  desirability.  But  do  you  take  it  it  would  be  unconstitu- 
tional therefore  for  the  Congress  to  vest  in  the  Attorney  General  the 
power  to  create  a  Special  Prosecutor  or  could  we  do  so  by  law? 

]Mr.  Btester.  Oh,  I  think  we  could  perfectly  well  do  that. 

Ms.  PIoLTZMAN.  Wouldn't  the  constitutional  DOwer  to  do  that  derive 
from  the  very  last  clause  of  article  2,  section  2.  the  very  same  clause 
that  says  that  the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers  as  they  think  proper  in  the  President  alone  and  in  the 
courts  of  law  or  in  the  heads  of  the  departments  ? 

Mr.  BiESTER.  Yes. 

]\rs.  PIoLTZMAN.  So  if  you  take  the  position  that  the  Attorney  Gen- 
eral can  appoint  a  special  prosecutor  by  virtue  of  a  law  created  by 
Congress,  it  must  follow  that  the  courts  of  law  could  do  the  very  same 
thing. 

Mr.  BiESTER.  Let  me  answer 

Ms.  HoLTZMAN.  Then  1  will  be  happy  to  yield. 

Mr.  BiESTER.  Yes;  but  he  then  woidd  not  be  a  person  confirmed  by 
tlie  Senate,  he  would  be  a  person  who  woidd  be  somewhat  inferior  in 
stature  to  the  kind  of  office  which  I  am  trying  to  see  created  under  my 
bill,  and  I  think  a  person  somewhat  inferior  in  stature  to  the  person 
who  those  who  support  the  Culver  bill  want  to  see  created. 
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Ms.  HoLTZMAN.  I  see.  So  the  point  you  are  making  is  if  you  want 
to  have  the  Special  Prosecutor  confirmed  by  the  Senate  then  you  have 
to  vest  the  power  in  the  President  of  appointment,  but  if  you  don't 
w^ant  to  have  the  Special  Prosecutor  confirmed  by  the  Senate  it  is 
constitutional  to  vest  the  power  of  appointment  in  the  courts  of  law  as 
it  would  be  in  the  Attorney  General  ? 

Mr.  BiESTER.  No;  that  is  not  what  I'm  saying.  What  I  am  saying  is 
that  if  you  want  an  officer  of  some  majesty  whose  independence  derives 
not  simply  from  having  been  selected  by  a  department  head,  then  he  is 
ai)pointed  by  the  President  and  is  approved  by  the  Senate,  that  gives 
him,  it  seems  to  me,  a  special  stature  that  is  not 

Ms.  HoLTZMAN.  I  am  not  talking  so  much  about  the  stature,  I  am 
talking  about  what  the  Constitution  means,  how  you  interpret  the 
Constitution. 

As  I  gather  it,  you  have  now  taken  the  position  that  it  would  be 
constitutional  for  the  Congress  to  allow  the  Attorney  General,  to 
empower  the  Attorney  General  to  appoint  a  Special  Prosecutor,  and 
I  point  out  the  power  to  do  that  is  in  the  very  same  sentence  that  says 
the  Congress  has  the  power  to  place  such  appointments  in  the  courts 
of  law;  and  I  am  asking  you  why  you  draw  a  distinction  as  to  the 
constitutionality?  If  you  grant  the  constitutionality  of  allowing  the 
Attorney  General  to  create  a  Special  Prosecutor,  then  it  seems  to  me 
you  have  to  grant  the  constitutionality  of  allowing  the  coui'ts  to 
a])point  a  Special  Prosecutor,  as  long  as  you  do  not  go  into  the  Presi- 
dent's appointing  with  the  advice  and  consent  of  the  Senate,  perhaps  ? 

Mr.  BiESTER.  I  am  not  sure  that  the  Supreme  Court  has  given  the 
same  reading  to  this  language  that  I  have.  In  fact,  I  think  they  look 
at  it  differently  than  I  do,  so  what  I  am  talking  about  is  probably 
somewhat  beside  the  point. 

It  seems  to  me  that  if  a  Special  Prosecutor  is  engaged  in  what  are 
essentially  executive  department  functions,  that  it  is  appropriate  for 
the  head  of  a  department  to  appoint  him  because  the  head  of  the 
department  is  also  engaged  in  the  executive  functions. 

If  we  assume  the  separation  of  powers  and  say  that  the  courts  of 
law  are  a  separate  function  from  the  executive  function,  then  to  say 
that  a  judge  can  appoint  a  prosecutor  does  not  flow  from  the  same 
capacity  in  the  liead  of  the  department. 

Ms.  HoLTZMAN.  It  may  be  a  troublesome  concept.  ISIy  problem  is 
it  is  all  linked  together  in  the  very  same  clause  in  article  2,  section  2 
of  the  Constitution,  and  so  I  find  it  hard  to  distinguish  between  our 
power  which  seems  to  be  completely  discretionary  to  place  the  ap- 
pointed power  in  the  Attornev  General  or  to  place  it  in  the  courts  of 
law. 

Mr.  Dexxis.  "Would  you  yield  on  that  point? 

Ms.  HoLTZMAX.  I  would  be  delighted. 

Mr.  Dexxis.  I  appreciate  n\j  colleague  yielding. 

It  seems  to  me  that  iwssibly  the  answer  is  that  when  you  give  a 
power  to  the  Attorney  General  to  appoint  a  Special  Prosecutor  for  a 
certain  purpose,  there  is  no  division  between  the  executive  branch 
and  the  prosecuting  function  and  there  is  no  incongruity  there,  to  use 
that  word  which  the  courts  have  used;  but  if  you  go  over  and  try  to 
give  the  judicial  branch  the  authority  to  appoint  a  prosecutor  in  the 
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executive  branch  to  perform  executive  functions,  there  is  where  you 
run  into  trouble. 

Ms.  HoLTZMAN.  If  I  may  answer  my  distinguished  colleague. 

I  think  that  you  are  deriving  the  concept  of  separation  of  powers 
from  some  other  language  in  the  Constitution,  but  if  we  expound 
this  particular  clause  vrc  are  talking  about  the  appointing  power  and 
not  the  function  of  the  prosecutor,  and  by  giving  the  appointing 
power  to  the  courts,  which  seem  to  be  clearly  permissible  in  this 
section,  we  may  not  be  violating  an  executive  function.  We  are  talk- 
ing about  an  appointive  power,  and  I  think  this  may  be  the  distinc- 
tion. 

Mr.  HuNGATE.  The  witness  insists  on  being  heard. 

Mr.  Dennis.  Would  my  colleague  yield  ? 

Ms.  HoLTZMAX.  I  yield  back  my  time. 

Mr.  HuNGATE.  Let  me  get  ]Mr.  Bi  ester  and  then  Mr.  Dennis. 

Mr.  BiESTER.  I  would  like  to  clarify  this  with  JIs.  Holtzman  because 
I  think  it  is  an  important  point.  I  think  there  is  a  hazard  in  looking 
at  this  clause  alone  or  this  phrase  alone  or  sets  of  phrases  alone  be- 
cause I  think  we  can  agree  that  just  because  these  phrases  are  linked 
together  does  not  necessarily  mean  that  they  are  interchangeable  in 
terms  of  impact. 

Ms.  Holtzman.  "\A'liy  not  ? 

]Mr.  BiESTER.  Because  I  do  not  believe  that  the  language  means,  and 
I  can't  believe  that  you  would  believe  tliat  the  language  means  that 
the  Congress  could  vest  in  the  President  the  power  to  appoint  Supreme 
Court  law  clerks. 

Ms.  Holtzman.  I  don't  see  why  not. 

]Mr.  Hungate.  There  are  those  who  would  argue  he  does  worse  than 
that. 

Ms.  Holtzman.  The  Congress  can  regulate  the  jurisdiction  of  the 
Supreme  Court.  I  am  not  sure  that  we  can't  vest  in  other  ^persons  the 
power  to  create  bailifis  or  referees  and  so  forth.  It  is  a  question  of 
the  appropriateness  of  our  doing  so  rather  than  our  power  to  do  so,  it 
seems  to  me. 

Mr.  BiESTER.  OK.  All  right,  I  am  not  going  to  pursue  it  but  it  is  a 
question  which  is  one  of  the  questions  which  will  be  raised  in  the 
constitutional  issue. 

Mr.  Hungate.  I  need  to  get  to  Mr.  Dennis  and  we  may  consider  the 
rest  of  the  discussion  after  class.  I  have  got  to  get  to  another  witness. 

Mv.  Dennis.  I  do  not  think  I  have  anything  to  add  except  that  I 
would  like  to  refer  my  colleagues  to  the  decision  in  Sir  parte  Stebold 
which  you  will  find  in  100  U.S.  371,  where  is  discussed  the  power  of  the 
courts.  In  that  case  Congress  vested  the  courts  with  the  ]:)ower  to 
appoint  election  commissioners  in  Federal  elections  and  tlie  Supreme 
Court  said  there  was  nothing  incongr-uous  about  it  because  there  was 
no  place  else  particularly  suited  to  make  tlie  appointment  and  it  was 
reasonably  logical  to  give  it  to  the  courts.  But  the  implication  was 
very  plain  that  had  it  been  an  appointment  which  was  incongruous 
to  the  courts,  you  could  not  have  relied  on  this  language  that  Ms. 
Holtzman  v,'as  relying  on.  This  ties  in  with  the  point  I  was  making 
a  minute  ago  that  when  you  try  to  give  the  courts  the  power  to 
apjwint  an  executive  official  who  is  to  take  care  of  an  executive  func- 
tion, enforcing  the  criminal  law,  then  you  run  into  the  very  incon- 
gruity that  the  court  said  did  not  exist  in  the  Siehold  case. 
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Mr.  HuNGATE.  ]Mr.  Paulej'  had  one  short  question. 

Mr.  Pauley.  Mr.  Blester,  I  simply  wanted  to  ask  you  whether  you 
thouffht  it  would  improve  your  bill  by  strenothenin<j  the  independ- 
ence of  the  prosecutor  to  be  appointed  to  provide,  as  have  other  bills, 
that  the  ap})ointnient  be  made  from  a  person  outside  the  executive 
branch  ? 

Mr.  BiESTER.  I  think  it  would  improve  the  bill. 

Mr.  IIuNGATE.  Mv.  Hoil'man. 

Mr.  Hoffman.  On  this  question  of  the  crossover  in  that  clause  of 
article  2,  hadn't  we  already  o;one  past  that  where  the  Congress  has 
provided  for  the  courts  to  appoint  U.S.  attorneys  ? 

Mr.  BiESTER.  Yes.  As  I  say,  my  point  -was  with  respect  to  degrees 
of  incongruity  and  I  confess  the  Supreme  (.'ourt's  reading  of  this 
particular  subsection  is  quite  inconsistent  with  mine  and,  therefore, 
I  defer  to  the  wisdom  of  the  court  and  I  think  the  Congress  must, 
but  I  think  it  raises  certain  policy  questions  which  are  very,  very 
serious,  very,  very  serious  indeed. 

Mr.  HuNGATE.  JNIr.  Blester,  briefly,  Mr  Hogan  raised  the  question 
about  delegation.  Do  you  see  any  constitutional  problems  in  the  dele- 
gation of  authority  to  name  the  panel  ? 

JNIr.  BiESTER.  None  watsoever. 

Mr.  HiTXGATE.  There  is  no  time  limit  in  which  the  appointment 
power  would  have  to  be  exercised  under  your  bill,  as  I  understand  it. 

]Mr.  BiESTER.  No;  as  I  mentioned  in  my  testimony,  I  think  the  bill 
would  be  strengthened  by  such  a  provision. 

Mr.  HuNGATE.  If  an  appropriate  time  limitation 'were  placed  ? 

Mr.  BiESTER.  Yes,  sir. 

Mr.  HuNGATE.  What  about  the  power  of  dismissal?  Wliere  would 
that  reside,  thi-ough  civil  service  or  could  he  be  dismissed  ?  Could  the 
President  dismiss  him  ? 

Mr.  BiESTER.  Pie  can  only  dismiss  him  througli  civil  service. 

Mr.  HrNGATE.  Do  you  think  it  would  strengthen  the  measure  to 
have  guidelines,  as  was  suggested  this  morning?  Or  do  you  think  you 
have  adequate  guidelines  in  the  bill  ? 

Mr.  BiESTER.  That  is  a  very  serious  question,  Mr.  Chairman,  because 
as  Mr.  Hogan  pointed  out,  the  language  of  the  bill  is  extremely  broad 
with  respect  to  the  discretion  of  the  prosecutor  himself.  The  subcom- 
mittee may  wish  with  respect  to  anyone  of  these  bills  to  specify  pre- 
cisely what  his  po-v.-ers  are  and  to  specifically  authorize  him  to  do  some 
of  the  things  whi^^h  the  administration  hps  challenged  aliead  of  time 
with  respect  to  what  it  believes  he  sliould  be  empower-ed  to  do. 

Mr.  HuNGATE.  Thank  you  very,  much,  Mr.  Blester.  You  have  waited 
very  patiently  all  day  here  and  the  only  exculpation  I  can  give  is  you 
are  like  the  fellow  charged  with  being  a  drunk  and  committing 
arson.  He  said  well  as  far  as  being  drunk  he  would  plead  quiltv:  as 
far  as  the  arson  the  bed  was  on  fire  when  he  got  in  it.  And  I  tliink 
you  knew  what  we  were  like  when  you  came  in  here.  You  have  been 
very  helpful  to  us. 

Mr.  BiESTER.  Mr.  Chairman,  I  have  had  in  my  mind  thoughts  of 
moments  when  I  might  come  back  with  the  committee  to  discuss  leg- 
islation. In  my  moments  of  reflection  I  have  looked  forward  to  that 
event.  I  find  it  ironic  for  me  that  the  moment  when  this  ha]ipens  and 
wlien  I  am  appearing  before  this  subcommittee  we  are  doing  it  on  a 
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subject  wliich  is  very  painful  to  me  and  I  know  to  the  members  of 
the  subcommittee. 

Mr.  HuxGATE.  Thank  you  ao;:ain,  sir. 

Tlie  next  witness  will  be  Barbara  Jordan,  Congresswoman  from 
Texas,  and  a  member  of  this  committee.  We  are  pleased  to  have  you 
with  us.  The  subcommittee  is  proceeding  under  a  deadline  of  3 :45  so 
the  chair  would  propose  we  would  recess  at  that  time  and  come  back 
at  4:15. 

TESTIMONY  OF  HON.  BARBARA  JORDAN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Ms.  Jordan.  I  understand  your  time  constraints,  Mr.  Chairman, 
and  I  certainly  will  be  brief.  I  can  promise  you  one  thing,  that  I  will 
offer  no  solutions  to  your  constitutional  dilemma  which  are  raised 
by  the  creation  of  a  Special  Prosecutor.  I  perhaps  may  even  com- 
pound those  dilemmas. 

I  am  a  cosponsor  of  the  bill  you  heard  testimony  on  this  morning 
bv  Mr.  Culver  and  I  would  urge  this  subcommittee  to  enact  legisla- 
tion, authorizing  the  appointment  of  an  independent  prosecutor.  It 
is  quite  necessary  that  we  do  this  in  the  interest  of  the  people  who  are 
demanding  that  an  indej^endent  invevStigation  be  made. 

Tlie  election  which  we  talk  about  glibly  of  1972  was  not  the  election 
singularly  of  a  President  but  it  was  the  people's  election  and  the  people 
of  this  country  have  a  right  to  expect  a  dispassionate  investigation  of 
all  allegations  related  to  the  President  and  his  representatives.  I 
think  we  have  seen  ample  demonstration  that  this  administration  has 
a  gross  inabilitv  to  investigate  itself.  We  have  seen  several  investiga- 
tions started  only  to  end  precipitiously  with  coming  to  no  conclusions. 
Perhaps  we  have  not  understood  just  how  independent  prior  investiga- 
tions were  supposed  to  be. 

I  joined  in  the  cosponsorship  of  House  Joint  Resolution  785  because 
I  feel  that  unless  the  selection  and  dismissal  of  a  prosecutor  is  based 
outside  of  the  executive  branch  of  the  Government,  he  will  not  be  truly 
independent.  Promises  of  independence  will  no  longer  suffice. 

In  a  real  sense  I  would  suggest  that  mavbe  we  have  asked  too  much 
of  this  administration.  When  the  executive  branch  is  both  clefen.der 
and  prosecutor,  we  cannot  expect  either  a  dispassionate  inquiry  or 
vigorous  prosecution. 

T  think  it  is  unreasonable  to  expect  that  this  administration  or  any 
administration  would  prosecute  itself  for  criminal  acts. 

Congress  in  the  past  has  scrupulously  written  legislation  which 
avoids  the  appearance  of  conflict  of  interest.  We  can  cite  many  in- 
stances whei-e  the  Justice  Depai'tment  has  investigated  the  executive 
branch  and  has  reached  definitive  and  just  conclusions.  For  the  most 
part  IT.S.  attorneys  have  been  diligent  in  their  prosecutions  of  execu- 
tive branch  personnel.  I  still  would  assert,  however,  that  this  diligence 
does  not  give  investigations  the  aura  of  fairness  or  independence  Avliich 
I  feel  such  an  investigation  should  be  given.  I  hope  this  committee 
would  approve  some  variation  of  the  pendina:  resolution  before  it. 

Yestei'day.  I  introduced  H.R.  11170.  This  bill  would  attempt  to  create 
a  permanent  system  entitled  special  judicial  prosecutoi*.  The  situation 
that  we  are  in  now  is  that  the  pending  legislation  i-elates  only  to  Wdfer- 
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gate  related  activities.  Are  we  to  have  the  Congress  act  each  time  the 
executive  branch  is  being  investigated?  Consequently,  the  bill  which 
I  have  introduced,  is  not  inconsistent  with  the  measure  before  you,  and 
I  hope  you  would  give  some  consideration  to  this  kind  of  mechanism. 

A  Federal  grand  jury  investigating  activities  of  an  officer  in  the 
executive  bran'ch  could  ask  the  U.S.  district  court  to  appoint  a  special 
judicial  prosecutor.  The  bill  allows  for  no  less  than  12  members  of  the 
Federal  grand  jury  to  submit  a  request  in  writing  to  the  district  judge 
seeking  the  appointment  of  a  special  judicial  prosecutor  to  aid  and  as- 
sist the  grand  jury  in  its  endeavors.  The  court  would_  be  required  to 
appoint  a  prosecutor  who  would  be  answerable  to  the  judicial  branch 
for  purposes  of  tenure  and  to  the  grand  jury  for  purposes  of  the 
investigation. 

The  bill  would  empower  district  court  judges  to  insure  the  integiity 
of  files,  notes  and  other  records  from  prior  stages  in  the  investigation 
conducted  by  the  Justice  Departmicnt  for  transmittal  to  the  special 
judicial  prosecutor.  The  special  judicial  prosecutor  would  have  the 
same  function  and  powers  to  decide  scope  of  the  inquiry  and  which 
witnesses  to  be  called  before  the  grand  jury  as  those  enjoyed  by  U.S. 
attorneys  and  other  Federal  prosecutors.  The  special  judicial  prosecu- 
tor could  be  removed  only  by  the  appointing  judge  for  extraordinary 
impropriety.  This  special  judicial  prosecutor  would  be  able  to  stay  on 
the  job  until  he  had  completed  it.  until  he  feels  that  his  investigation 
has  been  thorougli.  T^nlike  otlier  bills  which  are  pending  before  this 
committee,  H.R.  lllTfi  would  applv  to  all  cases  in  which,  during  an  in- 
vestigation of  the  executi^'e  branch,  a  grand  jury  feels  that  its  inquiry 
is  being  compromised  or  there  appears  to  be  a  conflict  of  interest  as 
between  those  presenting  the  investigation  to  the  grand  jury  and 
those  being  investigated. 

Our  system  contains  thi-ee  institutions  which  investigate  and  report 
on  illegal  conduct- — legislative  committees,  grand  juries  and  the  judi- 
ciary. Of  the  three,  the  grand  jury  when  given  adequate  J30wers.  in  my 
judgment,  is  best  equipped  to  undertake  a  dispassionate  investigation. 
Tender  normal  circumstances  a  U.S.  attorney  will  oversee  the  presenta- 
tion of  alleged  illegal  conduct  to  the  grand  jury,  but  when  the  T".S.  at- 
torney and  other  officials  of  the  Department  of  Justice  have  an  interest 
in  the  inquiry,  the  grand  jury  should  have  the  option  of  obtaining  an 
independent  prosecutor.  This  action  in  my  bill  is  not  mandated,  it 
merely  provides  an  alternative  which  the  grand  jury  could  invoke. 

I  believe  very  strongly  that  all  of  the  activities  which  surround  the 
1072  Presidential  campaign  should  be  investigated  by  a  prosecutor  who 
is  independent  of  both  the  executive  and  legislative  branches  of  the 
Govei-nment.  That  is  why  I  urge  favorable  consideration  of  House 
Joint  Resolution  785.  But  I  also  hope  that  we  vrill  apply  the  lessons  we 
have  learned  from  the  tumultuou.s  past  few  weeks  and  favorably  con- 
sider a  bill  which  would  help  assure  and  guarantee  that  we  don't  find 
ourselves  in  this  situation  again. 

Thank  you,  Mr.  Chairman. 

Mr.  HuxoATE.  Thank  you  verv  much  for  an  outstanding  presenta- 
tion and  some  food  for  thought  for  the  subcommittee. 

ISfr.  Kastenmeier. 

IVIr.  Kastexmeier.  Xo.  ]\Ir.  Chairman.  T  have  no  questions  of  our 
colleague.  I  think  her  presentation  is  excellent  and  the  bill  creating  a 
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permanent  office  indeed  we  should  regard  very  seriously,  I  think  it  is 
an  excellent  suggestion. 

Mr.  HuNGATE.  It  seems  that  "Sir.  Biester  had  implied  in  his  presenta- 
tion a  permanent  office.  Of  course  he  was  discussing  another  bill. 

]Ms.  Jordan.  He  was  discussing  another  bill  but  I  did  note  very 
carefullv  jMr.  Biester  made  that  point. 

Mr.  HuNGATE.  We  hope  they  are  not  busier  than  the  Subversive  Ac- 
tivities Control  Board.  But  the  idea  is  there. 

]Mr.  Dennis. 

Mr.  Dennis.  I  would  like  to  congratulate  our  colleague  for  a  very 
forthright  and  well  presented  statement,  and,  of  course  your  sugges- 
tion for  a  permanent  bill  raises  larger  questions  than  those  really  that 
we  have  been  considering  here — possibly  raises  some  more  constitu- 
tional questions  in  addition.  I  would  want  to  think  about  that  some. 
You  rather  put  by  legislation  another  department  in  the  Govern- 
ment perhaps  and  whet:her  that  can  be  done  and  so  on  I  think  is  worthy 
of  thought,  both  whether  it  can  be  and  whether  it  should  be.  It  raises 
some  rather  wide  philosophical  considerations. 

Ms.  Jordan.  Yes,  sir. 

Mr.  Dennis.  I  would  think  probably  perhaps  the  committee  for  im- 
mediate purposes  might  have  enough  to  chew  without  going  quite 
that  far,  but  that  is  not  to  say  we  should  not  give  it  some  thought  down 
the  road.  So  I  certainly  appreciate  your  appearance  and  your  presen- 
tation. 

Ms.  Jordan.  Thank  you,  Mr.  Dennis. 

Mr.  HuNGATE.  Mr.  Edwards. 

Mr.  Edwards.  Just  one  question. 

I  thanlv  tlie  gentlewoman  for  her  very  imaginative  testimony.  The 
grand  jury  gets  em_paneled  by  the  district  judge  but  then  the  grand  jury 
thinks  the  TT.S.  attorney  has  a  conflict  of  interest  or  is  not  doiiig  an  ni:)- 
propriate  job  so  tliey  have  a  vote  and  the  foreman  goes  to  the  district 
court  and  says  we  ought  to  have  a  Special  Prosecutor:  is  that  right? 

Ms.  Jordan.  That  is  the  idea. 

Mr.  Edwards.  Then  down  the  road  when  it  comes  time  to  investi- 
gate an  actual  prosecution  of  a  particular  case,  your  Special  Prosecu- 
tor asks  the  U.S.  attorney  to  sign  an  indictment  and  he  refuses. 

Ms.  Jordan.  That  certainly  is  conceivable  tliat  that  coidd  hap]')en 
because  certainly  the  U.S.  attorney  would  have  to  retain  his  authority 
to  sign  the  indictments  and  present  mimites  but  what  would  occur  in 
the  interim  is  that  the  instances  of  illcfjality  v^ould  have  been  raised 
to  the  level  of  awareness  of  the  grand  lurv  and  if  the  special  judicial 
prosecutor  had  been  successful  in  adducinpf  tellino-  and  significant 
evidence  I  Avould  think  that  an  Attornev  General  or  TLS.  attorney 
Avouhl  have  great  dilficultv  simply  refusing  to  move  if  he  were  con- 
fronted with  hard  facts  which  were  virtuall v  indis'^utable. 

jNIr.  Edwards.  I  believe  thnt  there  .ire  some  precedents  in  vState  law, 
is  thnt  co]-rect,  for  this  typo  of  appronch  ? 

^Is.  Jordan.  I  nm  sorry.  I  nm  getting  something  from  the  otb.er  ear. 
Would  vou  repeat  the  Question  ? 

Mr.  Edavards.  Are  there  not  some  precodcMits  in  Stnto  criminal  law 
for  such  a  special  prosecutor? 

Ms.  Jordan.  Yes;  there  are  pT'ccedents  for  tlint.  Goinr  bnck  to  your 
previous  question,  mv  bill  Avou.ld  allow  the  special  judicial  prosecutor 
to  have  the  power  and  authority  to  sign  tlie  indictments. 
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Mr.  Edwards.  That  answers  my  question.  Thank  you  veiy  much. 

Mr.  HuNGATE.  Mr.  Mayne. 

Mr.  Mayne.  Thank  you,  Mr.  Chairman. 

I,  too,  want  to  conoi-atuhite  the  distinguished  gentlewoman  from 
Texas  on  her  very  fine  statement,  particuhirly  with  regard  to  a  perma- 
nent system. 

I  noted  in  your  opening  remarks  that  you  emphasized  the  need  for 
speed  in  this  subcommittee  reporting  out  a  bill  and  I  think  I  can  assure 
you  that  we  are  going  to  do  our  best,  but  I  wish  also  to  note  the  need 
for  adequate  deliberation.  I  am  sure  you  recognize  that  there  are  some 
serious  constitutional  problems  invoh'ed  and  we  want  very  much  to 
come  up  with  the  api)ointment  of  a  prosecutor  that  will  meet  constitu- 
tional requirements. 

Thank  you. 

Ms.  Jordan.  I  would  hope  that  you  would  move  with  speed  that  is 
consistent  in  judicious  consideration  of  the  very  serious  nature  of  this 
whole  problem.  I  do  understand  the  problem  we  have. 

Mr.  Mayne.  Thank  you. 

Ml".  HuNGATE.  Ms.  Holtzman. 

Ms.  Hoi.TZMAN.  Thank  you,  Mr.  Chairman. 

I  want  to  join  with  my  colleagues  in  congratulating  my  colleague 
from  Texas  on  her  very  excellent  thoughts  and  statements  to  us  and  I 
simply  have  one  question. 

Have  you  any  comments  on  the  alternative  methods  that  have  been 
])roposed  for  the  selection  of  the  Special  Prosecutor.  Can  you  tell  us, 
if  you  have  any  views  on  this,  what  dangers  or  improprieties  might 
you  see  in  the  appointment  by  the  President,  whether  it  is  from  a  panel 
named  by  the  bar  association  or  otherwise,  or  by  the  Attorney  General, 
of  a  Special  Prosecutor  with  regard  to  the  Watergate  and  Watergate 
related  matters  ? 

Ms.  Jordan.  I  think,  Ms.  Holtzman,  that  we  have  to  find  some  way  to 
l^lace  the  appointive  power  of  this  Special  Prosecutor  outside  the 
President.  I  say  this  simply  because  we  all  well  know  that  when  an 
officer  is  charged  with  prosecuting  and  defending  himself  he  is  not 
linble  to  act  hastily  or  to  act  with  all  open  consideration  of  the  problems 
vrhich  he  is  going  to  be  coD.f  I'onted  vrith. 

Now,  as  to  the  alternatives  ]iresented,  how  do  we  do  that?  If  it  is 
copstitui  ionally  possible  I  would  favor  the  ajiproach  of  placing  the  ap- 
pohitive  power  in  the  hands  of  a  judp:e — if  it  is  constitutionally  pos- 
sible— and  you  have  heard  testimony  from  persons  today  Vv'ho  perhaps 
feel  both  ways,  and  I  am  sure  that  we  could  find  as  many  constitu- 
tional authorities  on  one  side  of  this  issue  as  on  another,  and  the  only 
way  that  it  is  going  to  ultimately  be  resolved  is  pass  a  bill  and  let's 
hear  vdiat  the  Supreme  Court  has  to  say  about  it. 

Mr.  TTuNGATE.  Mr.  Hogan. 

Mr.  HoGAN.  I  find  myself  as  mesmerized  in  listening  to  the  gentle- 
woman from  Texas.  Her  facility  with  the  English  language  reflects  a 
very  brilliant  mind  and  I  wish  we  had  more  time  to  probe  these  points 
with  her. 

I  share  her  concern  about  tlie  need  for  some  entity  in  vrhicli  the 
American  people  can  have  confidence  and  T  find  myself  with  an  am- 
bivalence in  this  matter  because,  as  the  Congresswoman  for  Texas  has 
observed,  we  do  have  a  fairly  good  record  of  the  Department  of  eJustice 


150 

prosecutino;  its  own — one  in  the  recent  past  of  great  prominence.  And 
so  all  my  instincts  say  we  ought  to  stay  Avithin  the  normal  and  cus- 
tomary system,  rather  than  tinker  with  tliis  and  come  up  with  some 
new  entity  only  to  find  out  later  we  have  created  a  lot  of  problems  with 
that  new  entity.  So  I  am  trying  to  find  some  com]>romise  where  we 
can  have  a  prosecutor  with  the  independence  to  reaffirm  the  American 
people's  confidence  that  those  guilty  will  be  brought  to  justice  and  yet 
also  stay  within  the  confines  of  the  traditional  judicial  system. 

Ms.  Jordan.  It  is  a  difficult  task.  I  am  glad  I  am  a  member  of  this 
committee. 

Mr.  HoGAN.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  I  thank  you  again.  We  heard  testimony  this  morning 
that  it  is  important  to  do  justice  and  also  to  carry  out  the  appearance 
of  doing  justice.  I  am  sure  you  recognize  liow  that  adds  to  our  diffi- 
culties in  some  of  these  situations. 

Thank  you  very  much. 

Ms.  Jordan.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Barbara  Jordan  follows:] 

Statement  of  Hon.  Barbara  Jordan,  a  Representative  in  Congress 
From  the  State  of  Texas 

The  pun^ose  of  these  remarks  is  twofold :  to  urge  this  subcommittee  and  tlie 
full  Committee  of  tlie  Judiciary  to  enact  legislation  authorizing  the  Court  of 
Appeals  for  the  District  of  Columhia  to  appoint  a  special  prosecutor,  and  to  enact 
legislation  which  will  make  it  unnecessary  for  the  United  States  to  be  both  a 
defendant  and  prosecutor  in  the  same  case. 

Last  November  the  American  people  went  to  the  polls  and  elected  Richard 
Nixon  as  the  President  of  the  United  States.  Although  Mr.  Nixon  was  elected, 
it  was  not  his  election.  The  election  belonged  to  the  American  people.  At  the  very 
least  they  have  a  right  to  expect  a  dispassionate  investigation  of  allegations 
Mr.  Nixon  and  his  representatives  tampered  with  their  election. 

This  Administration  has  amply  demonsti'ated  its  inability  to  investigate  itself. 
Mr.  Nixon  has  announced  anew  as  many  so-called  "impartial  and  freewheeling 
investigations"  as  he  has  fired  investigators. 

Mr.  Nixon  has  announced  investigations  by  Mr.  Dean  and  Mr.  Ehrlichman. 
Both  Mr.  Dean  and  ]Mr.  Ehrlichman  have  denied  under  oath  they  conrlucted 
investigations.  Mr.  Nixon  has  announced  investigations  by  Messrs.  Gray,  Peter- 
son, and  Kleindienst.  But  these  three  gentlemen  have  denied  under  oath  that 
the.v  ever  received  any  such  orders  from  the  President.  Mr.  Nixon  has  pledged 
the  independence  of  Mr.  Cox.  Perhaps  we  misunderstood  just  how  independent 
Mr.  Nixon  wanted  Mr.  Cox  to  be.  Mr.  Cox  is  so  independent  he  does  not  even 
have  to  report  to  work. 

I  am  proud  to  have  joined  with  IMr.  Culver  in  sponsoring  House  .Toint  Resolu- 
tion 7.S.^.  establishing,  within  the  .Judicial  Branch  special  prosecutor.  Many  pro- 
posals have  been  advanced  which  purport  to  guarantee  the  indepeuflence  of  a 
special  prosecutor,  but  unless  the  selection  and  dismissal,  or  i-eplacement,  of  a 
special  prosecutor  is  independent  of  the  Executive  Branch,  he  will  not  be  truly 
independent.  Promises  of  indei>endence  are  no  longer  sufficient.  Inde])endence 
of  a  special  prosecutor  guaranteed  by  an  Act  of  Congress  is  within  our  Constitu- 
tional prerogatives  and,  moreover,  is  our  only  recourse.  PI. J.  Res.  7S."5  fulfills  tliese 
criteria,  and  should  be  enacted  with  all  deliberate  si)eed. 

In  a  sense  we  liave  asked  too  much  of  this  Administration.  When  the  Execu- 
tive Branch  is  both  defendant  and  prosecutor  we  should  not  expect  either  dis- 
passionate inquiry  or  vigorous  prosecution.  It  is  unreasonable  to  expect  that 
this  Administration  or  any  other  would  prosecute  itself  for  criminal  acts.  Con- 
gress has  scrupidously  written  lesrislation  wbicli  avoids  the  njtpearance  as  well 
as  the  fact  of  a  conflict  of  interest  during  criminal  investigalioi^s  and  jn-osecu- 
tions.  However,  we  have  failed  to  apply  such  principals  to  investigations  of  the 
Executive  Branch,  by  the  Executive  Branch. 

I  fully  recognize  the  Department  of  .Tustice  has  investigated  and  prosecuted 
executive  branch  personnel.  During  1072.  for  instance,  a  Department  of  Agricul- 
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lure  official  was  convicted  of  defranding  tlie  United  States  of  approximately 
.'?oOO,000  by  causinir  false  invoices  to  be  honored  for  payment  l)y  the  U.S.  Treasury. 
The  Department  of  Justice  also  obtained  convictions  against  a  Bureau  of  Customs 
chemist  and  a  former  postmaster.  One  of  tlie  largest  investigative  and  prosecu- 
tive efforts  in  the  history  of  the  Detroit  office  of  the  U.S.  Attorney  was  launched 
into  the  FHA  housing  scandal  in  Detroit. 

U.S.  Attorneys  have,  for  the  most  part  been  diligent  and  dispassionate  iu  their 
prosecutions  of  Executive  Branch  personnel.  The  Watergate  !)reak-in  and  cam- 
paign irregularities  stemming  from  the  1972  presidential  election  involve  allega- 
tions of  illegal  conduct  among  the  President's  closest  advisors  and  campaign 
officials.  Passage  of  H..T.  Res.  7S5  would  guarantee  interest  of  the  Watergate  in- 
vestigation but  we  need  a  system  whereby  investigations  of  executive  branch 
officials  can  proceed  through  the  investigatory  and  prosecutory  stages  without 
the  special  intervention  of  the  Congress  in  each  ease. 

Yesterday  I  introduced  H.R.  11176  which  would  set  up  a  permanent  system 
whereby  a  federal  grand  .iury  investigating  activities  of  an  officer  in  the  Execu- 
tive Branch  could  asii  the  United  States  District  C(mrt  to  appoint  a  Special  Judi- 
cial Prosecutor.  The  Court  would  be  required  to  appoint  a  prosecutor  who  would 
be  answerable  to  the  Judicial  Branch  for  purposes  of  tenure  and  to  the  grand 
jury  for  purposes  of  the  investigation.  The  bill  would  empower  District  Court 
Judges  to  insure  the  integrity  of  tiles,  notes  and  other  records  from  prior  stages 
iu  the  investigation  conducted  under  the  Justice  Department  for  transmittal  to 
the  Special  Judicial  Prosecutor.  The  Special  Judicial  Prosecutor  would  have  the 
same  functions  and  powers  to  decide  the  scope  of  the  inquiry  and  which  wit- 
nesses to  be  called  before  the  grand  jury  as  those  enjoyed  by  U.S.  Attorneys  and 
other  fedei'al  prosecutors. 

The  Special  Judicial  Prosecutor  could  only  be  removed  by  the  appointing  Judge 
for  extraordinary  improprieties.  The  Special  Judicial  Prosecutor  would  be  able 
to  stay  on  the  job  until  he  feels  he  has  conducted  a  thorough  investigation  and 
prosecution. 

Unlike  other  bills  before  the  Committee.  H.R.  11176,  would  apply  to  all  cases 
in  which,  during  an  investigation  of  the  executive  bx'anch,  a  grand  jury,  feels 
that  its  inquiry  is  being  compromised  or  that  there  appears  to  be  a  conflict  of 
interest  as  between  those  presenting  the  investigation  to  the  grand  jury  and 
those  being  investigated. 

Our  system  contains  three  institutions  which  investigate  and  report  on  illegal 
conduct :  legislative  committees,  grand  juries,  and  the  judiciary.  Of  the  three, 
the  grand  jury,  when  given  adequate  powers,  is  best  equipped  to  undertake  a 
dispassionate  investigation.  Under  normal  circumstances,  an  U.S.  Attorney  will 
oversee  the  presentation  of  alleged  illegal  conduct  to  the  grand  jury.  But  when 
the  U.S.  Attorney  or  other  officials  of  the  Department  of  Justice  have  an  inter- 
est in  the  inquiry,  the  grand  jury  should  have  an  option  of  obtaining  an  independ- 
ent prosecutor. 

My  bill  does  not  mandate  any  course  of  action.  It  merely  provides  an  alterna- 
tive which  the  grand  jury  could  invoke. 

I  believe  very  strongly  that  the  Watergate  break-in  and  other  alleged  illegal 
activities  related  to  the  1972  presidential  campaign  should  be  investigated  by  a 
prosecutor  independent  of  both  the  executive  and  legislative  branches  of  govern- 
ment. That  is  why  I  urge  you  to  favorably  consider  H.J.  Res.  785.  I  also  urge  you 
to  apply  the  lessons  we  have  learned  from  the  tumultuous  past  weeks  and  fav- 
orably consider  H.R.  11176  in  order  that  this  situation  does  not  occur  again. 

A  BILL  to  authorize  in  certain  cases  the  appointment  of  a  special  judicial   prosecutor 
and  investigators  to  assist  grand  juries  in  the  exercise  of  their  powers 

Be  it  enacted  by  the  Senate  and  House  of  Rercsentatives  of  the  United  States 
of  America  in  Congress  AsseniMed,  That  the  table  of  the  sections  of  chapter  215 
of  title  18,  United  States  Code,  is  amended  by  inserting  immediately  after  the 
item  relating  to  section  3328,  the  following  new  item  : 

^'3329.  Powers  of  grand  jury ;  special  judicial  prosecutor  and  investigators." 

Sec.  2.  Title  18,  United  States  Code,  is  amended  by  inserting  immediately  fol- 
lowing section  3328  a  new  section  as  follows  : 

"3329.  Powers  of  grand  jury ;  special  judicial  prosecutor  and  investigators. 

"(a)  Any  grand  jury  impaneled  before  a  United  States  district  court  may  give 
notice  to  the  court  that  it  wishes  to  be  assisted  by  a  special  judicial  prosecutor  in 
an  inquiry  into  any  activities  of  an  officer  in  the  Executive  Branch.  Any  such 
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notice  shall  be  ffiven  in  writing  signed  by  twelve  or  more  members  of  the  grand 
jury.  Such  grand  jury  shall  not  be  discharged  by  the  court  prior  to  the  receipt 
by  the  court  of  written  notice  from  the  grand  jury  that  such  inquiry  has  been 
completed. 

"(b)  ITpon  receipt  of  notice  pursuant  to  subsection  (a),  the  United  States 
District  Court  shall  appoint  a  special  Judicial  Prosecutor  for  the  purposes  and 
with  the  iwwers  set  forth  in  this  section,  i\m\  shall  not  remove  or  replace  said 
officer  except  for  extraordinary  improprieties  as  an  officer  of  the  court. 

"(c)  Any  judge  of  the  United  States  District  Court,  after  making  an  appoint- 
ment or  reappointment  pursuant  to  subsection  (b)  shall  excuse  himself  from 
presiding  over  or  otherwise  participating  in  any  prosecution  or  other  judicial 
proceeding  arising  out  of  the  exercise  of  responsibilites  by  a  Special  Judicial 
Prosecutor  appointed  by  him. 

"(d)  The  T^nited  States  District  Court  having  jurisdiction  over  any  inquiry 
into  the  activities  of  an  officer  in  the  Executive  Branch  is  vested  with  supervisory 
jurisdiction  to  issue  and  enforce  all  orders  necessary  and  appropriate  to  insure 
the  integrity  and  inviolability  of  all  files,  notes,  correspondence,  memorandums, 
documents,  physical  evidence,  and  other  records  and  work  product  compiled,  ob- 
tained or  otherouse  produced  and  maintained  by  the  United  States  District  At- 
torney or  any  other  officer  of  the  Justice  Dppartment  from  the  date  of  impanel- 
ment  of  the  grand  jury  imtil  the  appointment  of  a  Special  Judicial  Prosecutor 
pursuant  to  subsection  (b). 

"(e)  The  Special  Judicial  Prosecutor  appointed  pursuant  to  this  section  may 
without  regard  to  the  laws  relating  to  the  competitive  service,  appoint  or  re- 
appoint such  permanent  or  temporary  staff  at  such  salaries  (not  to  exceed  the 
rate  of  iR30.000  per  annum)  as  may  be  necessaiy  to  assist  in  the  exercise  of  his 
responsibilities,  and  may  for  that  same  purpose  make  use  of  necessary  support 
services  and  facilities  at  Government  expense.  The  United  States  Department  of 
Justice  is  authorized  and  directed  to  pay  the  salaries  and  expenses  of  the  Office 
of  Special  Judicial  Prosecutor  hereunder,  all  from  its  general  funds  including 
contingency  funds.  Notwithstanding  any  other  provision  of  law,  any  imi)0unding 
or  withholding  or  other  impediment  to  the  provision  of  such  funds  shall  be 
unlawful. 

"(f)  Anything  in  the  laws  of  the  United  States  regarding  the  authority  and  re- 
sponsibilities of  the  Attorney  General  or  of  the  several  United  States  attorneys  to 
the  contrary  notwithstanding,  the  Special  Judicial  Prosecutor  shall  have  exclusive 
authority  and  responsibility  on  behalf  of  the  United  States  of  America  to  conduct 
all  grand  jury  presentments  and  all  other  criminal  proceedings,  including  with- 
out limitation  the  initiation  and  conduct  of  prosecutions,  the  framing  and  sign- 
ing of  indictments,  and  the  filing  of  informations,  and  all  pretrial  and  posttrial 
motions,  orders,  trials,  appeals,  petitions,  and  other  processes  (whether  initiated 
before  or  after  his  assumption  of  diities)  in  all  Federal  courts  including  the  Su- 
preme Court  of  the  United  States,  arising  out  of  the  grand  jury's  inquiry  into 
the  activities  of  any  officer  in  the  Executive  Branch. 

"(g)  The  Special  Judicial  Procesutor  shall  have  full  access  to  and  use  of  the 
material  described  in  subsection  (d)  and  shall  have  power  throughout  the  terri- 
tory of  the  United  States  to  compel  the  production  of  testimonial  and  documentary 
or  pbysicnl  evidence  relating  to  any  or  all  of  the  subject  matter  described  in  sub- 
section (f)  of  this  section.  In  particular,  and  without  limiting  the  generality  of 
the  foregoing,  the  Special  Judicial  Prosecutor  shall  have  full  power  to — 

"(1)  determine  whether  and  how  far  to  contest  the  assertion  of  Executive 
Privilege  or  any  other  testimonial  or  evidentiary  privilege  ; 

"(2)  determine  whether  or  not  application  should  be  made  to  any  Federal 
court  for  a  grant  of  total  or  pnrtial  immunity  to  anv  witness,  consistently 
with  appli'^able  statutory  standards,  or  for  other  warrants,  subpenas,  or 
other  court  orders  including  an  order  of  contempt  of  court : 

"(3)  issue  instructions  to  the  Federal  Bureau  of  Investigation  and  other 
domestic  investigative  agencies  for  the  collection  and  delivery  solely  to  the 
Special  Judiciil  Prosecutor,  and  for  safeguarding  the  integrity  and  inviola- 
])llity  of  all  files,  notes,  correspondence,  memorandums,  documents,  physical 
evidence,  and  other  records  and  work  product  compiled,  obtained,  or  other- 
wise produced  and  maintained  by  the  Office  of  Special  Judicial  Prosecutor; 
and 

"(4)   decide  whether  or  not  to  prosecute  any  person  and  how  to  conduct 

and  argue  any  appeals  or  petitions  arising  out  of  his  i>rosecutorial  activities. 

"(h)   All  offices,  departments,  and  agencies  of  the  F(>deral  Government  shall 
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cooperate  fully  with  requests  by  the  Special  Judicial  Trosecutor  for  infonnatioii 
and  assistance.  In  particular,  the  Department  of  Justice  shall  assign  to  the  tem- 
porary supervision  and  control  of  the  Special  Judicial  Prosecutor  such  persoiuiel 
as  he  may  reasonably  require. 

"(i)  The  Special  Judicial  Prosecutor  shall  have  the  authority  and  responsi- 
bility to  deal  with  and  appear  before  congressional  committees  having  jurisdic- 
tion over  any  aspect  of  the  matters  covered  by  this  Act,  and  to  provide  such  infor- 
mation, documents,  and  other  evidence  as  may  be  necessary  and  appropriate  to 
enable  any  such  committee  to  exercise  its  authorized  responsibiliries. 

"(j)  Tlie  Special  Judicial  Prosecutor  may  from  time  to  time  make  public  such 
statements  or  reports,  not  inconsistent  with  the  rights  of  any  accused  or  con- 
victed persons,  as  he  deems  appropriate;  and  he  shall  upon  completion  of  his 
assignment  submit  a  tinal  report  to  the  United  States  District  Court  which 
empanelled  the  grand  jury  in  connection  with  which  the  Special  Judicial  Prose- 
cutor was  appointed. 

"(k)  The  Special  Judicial  Prosecutor  shall  carry  out  his  responsibilities  under 
this  section  until  such  time  as,  in  his  judgment,  he  has  completed  them  or  until  a 
date  mutually  agreed  upon  between  the  United  States  District  Court  Judge  who 
appointed  the  Special  Judicial  Prosecutor  pursuant  to  subsection  (b)  and  himself. 

"(l)  Any  judge  of  the  TTnited  States  District  Court,  on  empanelment  of  a  grand 
juiT,  shall  charge  and  inform  the  grand  jury  of  its  rights  and  duties  under  this 
section." 

Mr.  HuxGATE.  The  committee  will  now  recess  its  hearings  until  4 :15. 

[Short  recess.] 

Mr.  HuNGATE.  The  committee  will  resume  its  hearings.  We  have  two 
witnesses  remaining  this  afternoon.  The  first  is  the  Honorable  John 
Moss  of  California,  our  distinguished  colleague.  We  are  pleased  to 
have  you  with  us  and  appreciate  your  patience.  You  have  a  prepared 
statement  and  without  objection  it  will  be  made  part  of  the  record 
at  this  point.  You  may  proceed  as  you  see  fit. 

[The  prepared  statement  of  Hon.  John  E.  Moss  follows :] 

Statement  of  Hon.  John  E.  Moss,  a  Representative  in  Congress  From  the 

State  of  California 

Mr.  Chairman  and  Members  of  this  distinguished  Committee  : 

I  appear  before  you  today  in  support  of  H.R.  11067  to  establish  an  Independent 
Office  of  Special  I'rosecutor.  The  purpose  of  this  legislation  is  to  provide  for 
continuation  of  the  investigation  and  prosecution  of  criminal  activity  related 
to  the  Watergate  matter  and  other  alleged  criminal  activity  pertaining  to  the 
1972  Presidential  campaign.  I  also  support  House  Resolution  784  introduced  by 
Mr.  Culver  and  some  109  co-sponsors.  With  one  or  two  exceptions  it  is  sub- 
stantially similar  to  the  legislation  I  have  sponsored. 

Mr.  Chairman,  185  years  ago  last  month,  as  he  was  leaving  a  meeting  of  the 
Constitutional  Convention,  Benjamin  Franklin  was  asked  : 

"What  do  we  have,  Dr.  Franklin'?''  He  replied,  "You  have  a  Republic — "  "If 
you  can  keep  it." 

That,  Jlr.  Chairman,  sums  up  both  the  pmiiose  and  the  urgent  necessity  for 
this  legislation:  to  insTire  that  our  Republic  and  its  laws  will  continue  to 
function  on  behalf  of  the  people ;  that  no  individual  may  be  above  those  laws ; 
and  that  all  those  who  violate  our  laws  will  l)e  brought  to  justice,  notwithstanding 
the  fact  that  the  accused  may  include  persons  who  now  hold  or  have  held  the 
highest  positions  in  the  Executive  Branch  of  the  government  of  the  United 
States. 

I  will  not  catalog  events  of  the  past  year  relating  to  the  Watergate  investi- 
gation. Nor  will  I  attempt  to  review  events  of  the  weekend  of  October  19 
through  22.  You  are  familiar  with  the  circumstances  surrounding  the  summai*y 
discharge  of  Special  Prosecutor  Archibald  Cox.  And  the  American  i>eople,  as 
evidenced  by  the  greatest  mass  outpouring  of  public  protest  in  our  history — 
directed  in  large  part  to  us  as  their  elected  representatives — is  both  familiar 
with  and  deeply  troubled  by  these  events. 

Viewed  in  the  context  of  recent  allegations  of  impropriety  by  officials  in  the 
Executive  Branch,  the  President's  firing  of  SiJecial  Prosecutor  Cox  demonstrates 
the  need  for  tliis  legislation.  The  President  had  pledged  "full  authority"  for 
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the  Special  Prosecutor,  "without  interference"  in  the  conduct  of  his  iuvestigation. 
But  the  discharge  of  Mr.  Cox  and  the  blatant  interference  with  his  investigation 
makes  it  clear  that,  in  these  extraordinary  circumstances,  the  Executive  Branch 
is  fundamentally  incapable  of  investigating  and  prosecuting  itself. 

The  question  to  a  large  extent  is  access  to  information  on  behalf  of  the 
people.  We  have  not  put  all  scandal  behind  us.  Rather,  every  few  days  new 
revelations  continue  to  be  made,  each  raising  further  questions  in  the  minds 
of  the  public.  Each  new  expose  further  shakes  the  confidence  of  the  people 
in  tlieir  government.  We  can  expect  more  of  these  delayed  action  explosions  iu 
the  future. 

Cumulatively,  they  heighten  the  need  for  full  and  impartial  investigation 
of  all  the  facts.  Under  the  present  circumstances  this  is  impossible. 

I  make  no  allegation  as  to  the  ultimate  guilt  or  innocence  of  any  person.  A 
man  is  presumed  innocent  until  proven  guilty.  And  that  guarantee  is  part  of  the 
fabric  of  our  law.  However,  I  do  assert  that  you  and  I  and  the  American  people 
have  no  way  of  knowing  for  sure  just  who  is  guilty  and  who  is  not  guilty  unless 
we  can  be  sure  of  independent  and  vigorous  investigation  and  prosecution.  That, 
simply  stated,  is  the  purpose  of  the  legislation  I  have  sponsored.  To  guarantee  the 
American  puV)lic  a  fair  investigation  of  all  facts  and  an  impartial  determination 
of  guilt  or  innocence.  The  events  of  the  last  week  establish  tliat  only  an 
investigation  by  a  prosecutor  not  under  control  of  the  Executive  Branch  and  not 
appointed  or  removably  by  the  Executive  Branch  can  do  that. 

The  legislation  I  have  sponsored  establishes  an  Independent  Office  of  Special 
Prosecutor  within  the  Executive  Branch.  The  Special  Prosecutor  would  be 
appointed  by  the  Chief  .Judge  of  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia.  Other  bills,  I  am  aware,  would  vest  appointment  power  for  the  Special 
Prosecutor  in  the  Chief  Judge  of  the  District  Court  for  the  District  of  Columbia. 
I  prefer  the  provision  in  my  legislation  since  it  would  not  result  in  the  possible 
removal  of  .Judge  Sirica  from  an  active  role  in  the  investigation  and  I'elated 
prosecutions.  His  knowledge  of  the  proceedings  and  his  obvious  determination 
to  see  justice  done  make  it  essential  that  the  legislation  not  indirectly  preclude 
his  further  participation. 

The  Special  Prosecutor  would  be  delegated  "full  and  exclusive  authority'" 
for  investigation  and  prosecution  of  illegal  conduct  relating  to  Watergate  and  the 
1972  Pi-esidential  campaign.  He  would  be  authorized  to  continue  all  investiga- 
tions and  prosecutions  commenced  by  Mr.  Cox  and  he  would  succeed  to  all 
records  and  documents  which  were  in  the  possession  or  under  the  control  of  Mr. 
Cox.  The  Special  Prosecutor  could  be  removed  only  by  the  Chief  Judge  of  the 
Court  of  Appeals  for  the  District  of  Columbia  for  neglect  of  duty  or  malfeasance 
in  office. 

]\Ir.  Chairman,  I  think  you  will  agree  that  the  situation  we  are  facing  is  un- 
precedented. Nevertheless,  I  believe  the  Constitution  is  fully  equal  to  it  and  more. 
In  fact,  it  is  only  upon  reviewing  our  Constitution  in  times  such  as  these  that  one 
becomes  fully  aware  of  the  genius  of  its  draftsmen.  It  is  flexible  enough  to  permit 
establishment  of  a  truly  independent  special  prosecutor  without  damaging  in  any 
way  the  basic  separation  of  powers. 

Now  I  hope  you  will  understand  that  I  do  not  come  before  you  as  a  constitu- 
tional lawyer,  but  as  a  legislator  who  has  functioned  mthin  this  constitutional 
structure  of  ours  for  almost  a  quarter  of  a  century.  In  this  context,  I  have  the 
following  observations  on  the  question  of  the  constitutionality  of  this  legislation. 

The  Constitution  vests  "all  legislative  powers  herein  granted  in  the  Congress, 
enumerating  a  series  of  legislative  powers,  including  the  power  to  establish  lower 
federal  courts.  While  the  Constitution  does  not  enumei'ate  a  legislative  power  to 
create,  define  or  punish  crimes  and  offenses  whenever  necessary  to  effectuate 
the  objects  of  the  federal  government,  this  power  is  universally  concedetl  and 
has  been  exercised  from  the  beginning  of  the  Republic.  Over  500  Sections  of  Title 
IS  of  the  United  States  Code  have  been  enacted  by  the  Congress  based  on  this 
authority. 

The  Constitution  then  provides  in  Article  1.  Section  S,  that  "the  Congre.ss  shall 
have  power  ...  to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  United  States  or  in  any  department  or 
office  thereof."  It  is  most  significant  to  note  that  there  are  tiro  separate  subjects 
of  the  incidental  powers  clause.  First,  the  Congress  is  afforded  power  to  make 
all  laws  "necessary  and  pro])er"  to  carry  into  execution  the  "foregoing"  legishi- 
tive  powers,  including  the  power  to  establish  the  federal  courts  and  to  define  and 
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provide  means  of  punishment  for  federal  crimes.  Second,  the  Constitution  au- 
thorizes Congress  to  make  all  laws  "necessary  and  proi>er"  to  carry  into  execu- 
tion "all  other  powers  .  .  .  vested  in  the  government  of  the  United  States", 
clearly  including  the  Executive  Branch's  power  to  prosecute,  under  appropriate 
circumstances. 

I  am,  of  course,  aware  that  some  have  suggested  Article  II  of  the  Constitution, 
establishing  the  Executive  Bi*anch,  somehow  precludes  Congress  from  creating 
an  indei)endent  Special  Prosecutor.  I  do  not  concur  in  these  suggestions.  Nothing 
in  Article  II  explicitly  precludes  such  a  statute.  In  fact,  Article  II  provides  that 
'•.  .  .  the  Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments. 

Thus,  while  the  Constitution  does  not  expressly  vest  in  the  Congress  power 
to  provide  for  investigation  and  prosecution  of  crimes  independent  of  the  Execu- 
tive Branch,  it  seems  clear  that  where  a  direct  conflict  of  Interest  precludes  the 
Executive  Branch  from  impartially  carrying  out  these  duties,  Article  1.  Sec- 
tion S,  authorizes  the  Congress  to  provide  "necessary  and  proper"  laws  for  en- 
forcement of  the  federal  criminal  code  and  other  federal  statutes.  Similarly 
Article  II  authorizes  Congress  to  vest  the  appointment  of  a  prosecutor  in  the 
courts  of  law. 

I  do  not  by  these  observations  mean  to  suggest  that  Article  I  or  Article  II 
of  the  Constitution  are  the  sole  source  of  Congressional  power  to  provide  for 
enforcement  of  the  laws  of  this  Nation.  They  are  sufficient  for  that  purpose.  But 
the  basis  for  the  legislation  I  am  proposing  is  even  more  fundamental.  It  is  in- 
herent in  the  very  existence  of  a  Constitution.  It  is  inherent  in  t~he  establish- 
ment of  a  Congress.  It  is  inherent  in  the  concept  established  by  that  Constitution 
and  carried  forward  by  that  Congress  that  our  government  is  above  all  other 
things  a  government  of  law.s — and  must  so  remain  if  it  is  to  survive. 

Construed  in  any  other  manner,  the  Constitution  and  its  piirposes  would  be 
frustrated.  Such  a  result  is  clearly  not  required  by  our  Constitution. 

Mr.  Chairman,  one  further  matter  remains  to  be  discussed.  The  proposed 
legislation  does  not,  of  course,  state  who  the  Special  Prosecutor  api^ointed  by 
the  Court  will  be.  That  is  properly  left  to  the  discretion  of  the  Court  of  Appeals. 

Yet  I  cannot  end  a  statement  on  legislation  for  the  appointment  of  an  indepen- 
dent prosecutor  without  recalling  the  exemplary  conduct  of  the  first  Special 
Prosecutor,  Archibald  Cox.  If  this  legislation  is  enacted,  I  respectfully  suggest 
to  the  Court  of  Appeals  that  the  appointee  should  possess  the  courage  and  in- 
tegrity of  an  Archibald  Cox.  As  long  as  w^e  can  keep  this  Republic  it  will  be  in 
his  debt. 

I  would  be  pleased  to  attempt  to  answer  any  questions  which  you  may  have. 

TESTIMONY  OF  HON.  JOHN  E.  MOSS,  A  REPRESENTATIVE  IN  CON- 
GRESS FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Moss.  Mr.  Chairman,  I  Avill  attempt  to  move  over  some  of  the 
prose  which  will  be  in  the  record  at  this  point. 

Starting  with  the  last  paragraph  on  the  first  page,  I  think  that  the 
purpose  and  the  urgency  for  this  legislation  is  to  deal  with  tlie  need  to 
reestablish  the  confidence  of  the  American  people  in  the  integrity  of 
our  system,  to  insure  that  our  Eepublic  and  its  laws  will  continue  to 
function  on  behalf  of  the  people,  that  no  individual  may  be  above 
those  laws,  and  that  all  those  who  violate  our  laws  will  be  brought  to 
justice  notwithstanding  the  fact  that  the  accused  may  include  persons 
who  now  hold  or  have  held  the  highest  positions  in  the  executive 
branch  of  the  Government. 

I  will  not  catalog  events  of  the  past  year  relating  to  the  AVatergate 
investigation.  ISTor  will  I  attempt  to  review  events  of  the  weekend  of 
October  19  through  22.  You  are  familiar  with  the  circumstances  sur- 
rounding the  summary  discharge  of  Special  Prosecutor  Archibald 
Cox.  And  the  xVmerican  people,  as  evidenced  bj^  tlie  greatest  mass  out- 
pouring of  public  protest  in  our  history — directed  in  large  part  to  us 
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as  their  elected  representatives— is  botli  familiar  with  and  deeply 
troubled  by  these  events.  _  ,  .  ■  ^    ■,        a- 

Viewed 'in  the  context  of  recent  alleoations  oi  nnpro])riety  by  oth- 
cials  in  the  executive  branch,  the  Presidcnfs  tiring  of  Special  Prose- 
cutor Cox  demonstrates  the  need  for  this  leoislation.  And  tnat  leg-isla- 
tion,  Mr.  Chairman,  is  the  bill  I  have  introduced,  lI.E.  11067.  to 
establish  an  Independent  Office  of  Special  Prosecutor.  The  President 
has  pledged  "full  authority"  for  the  Special  Prosecutor,  'Svithout  m- 
terferenc'e"  in  the  conduct  of  his  investigation.  But  the  discharge  of 
Mr.  Cox  and  the  blatant  interference  with  his  investigation  makes  it 
clear  that,  in  these  extraordinary  circumstances,  tlie  executive  branch 
is  fundamentally  incapable  of  investigating  and  prosecuting  itself. 

The  question  to  a  large  extent  is  access  to  information  on  behalf  of 
the  people.  We  have  not  put  all  scandal  behind  us.  Rather,  every  few 
days  new  revelations  continue  to  be  made,  each  raising  further  ques- 
tions in  the  minds  of  the  public.  Each  new  ex]50Pe  further  shakes  the 
confidence  of  the  people  in  their  Government.  We  can  expect  more  of 
these  delaved  explosions  in  the  future. 

Cumulatively,  they  heighten  the  need  for  full  and  impai-tial  in- 
vestigation of  'all  the  facts.  Under  the  present  circumstances  this  is 
impossible. 

I  make  no  allegation  as  to  the  ultimate  guilt  or  innocence  of  any 
person.  A  man  is  presumed  innocent  until  ])roven  guilty.  And  that 
guarantee  is  pait  of  the  fabric  of  our  law.  However.  I  do  assert  that 
vou  and  I  and  the  American  people  hare  no  way  of  knowing  foi-  sure 
just  who  is  guilty  and  who  is  not  guilty  unless  we  can  l)e  sure  of  inde- 
pendent and  vigorous  investigation  and  prosecution.  That,  sinijjly 
stated,  is  the  pur)-)ose  of  the  legislation  I  have  sponsored.  To  guarantee 
the  American  public  a  fair  investigation  of  all  facts  and  an  impartial 
determination  of  guilt  or  innocence.  The  events  of  the  last  week  estab- 
lish that  only  an  investigation  by  a  prosecutor  not  imder  control  of 
the  executive  branch  and  not  appointed  or  removable  by  the  executive 
branch  can  do  that. 

The  legislation  I  have  sponsored  establishes  an  Inde]:)endent  Office 
of  Special  Prosecutor  within  the  executive  branch.  The  Special  Prose- 
cutor would  be  ap))ointed  by  the  chief  judge  of  the  U.S.  Court  of  Ap- 
peals for  the  District  of  Columbia.  Other  bills.  I  am  aware,  would  vest 
appointment  power  for  the  Special  Prosecutor  in  the  chief  judge  of  the 
District  Court  for  the  District  of  Columbia.  I  prefer  the  provision  in 
my  legislation  since  it  would  not  result  in  the  possible  removal  of 
Judge  Sirica  from  an  active  role  in  the  investigation  and  related  pros- 
ecutions. His  knowledge  of  the  proceedings  and  his  obvious  determina- 
tion to  see  justice  done  make  it  essential  that  the  legislation  not  indi- 
rectly preclude  his  further  participation. 

The  Special  Prosecutor  would  be  delegated  "full  and  exclusive 
authority"  for  investigation  and  prosecution  of  illegal  conduct  relating 
to  Watergate  and  the  1972  Presidential  campaign.  He  would  be 
authorized  to  continue  all  investigations  and  prosecutions  commenced 
by  Mr.  Cox  and  he  would  succeecl  to  all  records  and  documents  which 
were  in  the  possession  or  under  the  control  of  Mr.  Cox.  The  Special 
Prosecutor  conld  be  removed  only  by  the  Chief  Judge  of  the  Couit  of 
Appeals  for  the  District  of  Columbia  for  neglect  of  duty  or  mal- 
feasance in  office. 
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Mr.  Chairman,  I  think  you  will  agree  that  the  situation  we  are 
facing  is  unprecedented.  Nevertheless,  I  believe  the  Constitution  is 
fully  equal  to  it  and  more.  In  fact,  it  is  only  upon  reviewing  our  Con- 
stitution in  times  such  as  these  that  one  becomes  fully  awavf^  of  the 
genius  of  its  draftsmen.  It  is  flexible  enough  to  permit  establishment 
of  a  truly  independent  special  prosecutor  without  damaging  in  any 
way  the  basic  separation  of  powers. 

Now  I  hope  you  will  understand  that  I  do  not  come  before  you  as  a 
constitutional  lawyer,  or  for  that  matter,  Mr.  Chairman,  as  a  member 
of  the  bar,  but  as  a  legislator  who  has  functioned  within  this  constitu- 
tional structure  of  ours  for  almost  a  quarter  of  a  century.  In  this 
context,  I  have  the  following  observations  on  the  question  of  the  con- 
stitutionality of  this  legislation. 

The  Constitution  vests  "all  legislative  powers  herein  granted"  in 
the  Congress,  enumerating  a  series  of  legislative  powers,  including  the 
power  to  establish  lower  Federal  courts.  While  the  Constitution  does 
not  enumerate  a  legislative  power  to  create,  define  or  punish  crimes 
and  offenses  whenever  necessary  to  effectuate  the  objects  of  the  Federal 
Government,  this  power  is  universally  conceded  and  has  been  exer- 
cised from  the  beginning  of  the  Republic.  Over  500  sections  of  title  18 
of  the  United  States  Code  have  been  enacted  by  the  Congress  based  on 
this  authority. 

The  Constitution  then  provides  in  article  1,  section  8,  that  "the  Con- 
gress shall  have  power  ...  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carr3nng  into  execution  the  foregoing  powers  and  all 
other  powers  vested  by  this  Constitution  in  the  Government  of  the 
TTnited  States  or  in  any  department  or  office  thereof."  It  is  most  sig- 
nificant to  note  that  there  are  two  separate  subjects  of  the  incidental 
powers  clause.  First,  tlie  Congress  is  atl'ordod  power  to  make  all  laws 
"necessary  and  pro})er"  to  carry  into  execution  the  "foregoing"'  legis- 
lative powers,  including  the  power  to  establish  the  Federal  courts  and 
to  define  and  provide  means  of  punishment  for  Federal  crimes.  Second, 
the  Constitution  authorizes  Congress  to  make  all  laws  "necessary  and 
proper"  to  carry  into  execution  "all  otlier  powers  .  .  .  vested  in  the 
Government  of  the  United  States,"  clearly  including  the  executive 
branch's  power  to  prosecute,  under  appropriate  circumstances. 

I  am,  of  course,  aware  that  some  have  suggested  article  2  of  the 
Constitution,  establishing  the  executive  branch,  somehow  precludes 
Congress  f  i-om  creating  an  independent  Special  Prosecutor.  I  do  not 
concur  in  these  suggestions.  Nothing  in  article  2  explicitly  precludes 
such  a  statute.  In  fact,  article  2  provides  that  ".  .  .  the  Congress  may 
by  law  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  tlie  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments. 

Thus,  while  the  Constitution  does  not  expressly  vest  in  the  Congress 
power  to  provide  for  investigation  and  prosecution  of  crimes  inde- 
pendent of  the  executive  branch,  it  seems  clear  that  where  a  direct 
conflict  of  interest  precludes  the  executive  branch  from  impartially 
carrying  out  these  duties,  article  1,  section  8,  authorizes  the  Congress 
to  provide  "necessary  and  proper"  laws  for  enforcement  of  the  Federal 
criminal  code  and  other  Federal  statutes.  Similarly  article  2  authorizes 
Congress  to  vest  the  appointment  of  a  prosecutor  in  the  courts  of  law. 

I  do  not  by  these  observations  mean  to  suggest  that  article  1  or 


158 

article  2  of  the  Constitution  are  the  sole  source  of  Congressional  power 
to  provide  for  enforcennent  of  the  laws  of  this  Nation.  They  are  suffi- 
cient for  that  purpose.  But  the  basis  for  the  legislation  I  am  proposing 
is  more  fundamental.  It  is  inherent  in  the  very  existence  of  a  Constitu- 
tion. It  is  inherent  in  the  establishment  of  a  Congress.  It  is  inherent 
in  the  concept  established  by  that  Constitution  and  carried  forward 
by  that  Congress  that  our  Government  is  above  all  other  things  a 
Government  of  laws — and  must  so  remain  if  it  is  to  survive. 

Construed  in  any  other  manner,  the  Constitution  and  its  purposes 
would  be  frustrated.  Such  a  result  is  clearly  not  required  by  the 
Constitution. 

Mr.  Chairman,  I  will  not  read  beyond  that  point  and  am  available 
to  attempt  to  respond  to  any  questions  members  of  the  committee  may 
care  to  direct  to  me. 

Mr.  IIuxGATE.  I  tliank  the  gentleman  for  his  contribution. 

]Mr.  Smith. 

]Mr.  Smith.  No  questions. 

Mr.  HuNGATE.  ]\Ir.  Dennis. 

~Sh\  Dexxis.  I  appreciate  our  colleague  appearing  down  here.  I  think 
he  has  made  a  very  clear  statement.  I  don't  think  I  have  many 
questions. 

I  think  the  gentleman  has  been  here  somewhat  during  the  day  and 
I  think  we  all  realize  we  have  got  a  Constitutional  dilemma  here.  Now, 
I  see  the  gentleman's  argument.  I  think  it  is  a  fair  question  whether 
really  under  the  Constitutional  setup  the  only  way  you  reach  perhaps 
the  extraordinary  situation  that  might  exist  if  the  President  were 
really  personally  involved  would  be  through  the  Constitutional  method 
of  impeachment.  I  can't  help,  therefore,  but  wonder  whether  we  are 
not  trying  to  stretch  the  structure  by  legislating  because  I  do  think  it 
is  pretty  arguable  that  perhaps  you  are  putting  the  judicial  depart- 
ment into  the  executive  no  matter  how  you  cut  it  with  these  various 
bills. 

Saying  that,  I  don't  want  to  suggest  I  am  advocating  impeachment 
but,  philosophizing,  I  wonder  whether  if  you  really  get  to  that  bad  a 
situation  maj^be  you  are  almost  driven  to  that  conclusion. 

JNIr.  Moss.  Mr.  Dennis,  let  me  say  that  I  believe  our  system  is  essen- 
tially one  of  blending  and  not  one  of  precisely  neatly  drawn  lines  sep- 
arating the  authority  and  the  functions.  I  think  there  is  a  great  deal 
of  overlapping  that  occurs  in  order  that  the  system  operate  at  all.  It 
occurs  between  the  executive  and  the  legislative.  It  certainly  occurs 
between  the  judicial  and  the  legislative.  It  is  virtually  impossible  for  a 
decision  to  be  rendered  by  a  court  without  adding  to  or  taking  some- 
thing from  an  action  taken  by  the  legislative  body  for  determination 
by  the  Executive.  But  I  have  the  confidence  that  had  we  failed  to 
sometimes  test  by  pushing  a  little,  that  the  viability  of  our  system 
Avould  not  have  been  proven  as  many  times  as  it  has,  I  think  again, 
based  on  a  reasonable  need,  and  clearly  we  have  that,  short  of  the  ac- 
tual impeachment  of  the  President,  attempting  to  prosecute  those  un- 
der the  direct  control,  where  there  is  clearly  conflict  existing,  that  we 
have  tha  power,  at  least  we  should  make  an  attempt  within  the  sys- 
tem to  find  the  answer.  If  we  go  too  far  the  couits  can  tell  us  rather 
quickly.  An  expedited  appeal  could  be  provided  to  clarify  the  author- 
itv.  But  I  think  the  effort  must  be  macle  and  I  think  in  so  doing  it  is 
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not  ill  any  manner  inconsistent  with  the  actions  taken  by  this  Govern- 
ment many  times  to  deal  with  extraordinary  situations. 

Mr.  Dexxis.  Well,  I  see  the  gentleman's  position  and  I  think  we  all 
see  the  i^roblems,  so  I  don't  believe  I  want  to  belabor  the  [wint.  This 
subcommittee  and  all  of  ns  will  have  to  consider  it  i)rctty  carefully. 

Thank  you,  Mr.  Chairman. 

Mr.  Hung  ATE.  ]Mr.  Mayne. 

Mr,  INLvYNE.  Thank  you,  Mr.  Chairman. 

The  gentleman  from  California  always  makes  a  very  distino-uished 
contribution,  and  certainly  today  is  no  exception.  I  do  want  to  com- 
mend him  specially  for  the  provision  in  his  bill  for  the  appointment 
of  the  Special  Prosecutor  by  the  chief  judg-e  of  the  court  of  appeals 
rather  than  the  cliief  jud<re  of  the  district  court.  I  think  you  have  put 
your  fin<rer  on  a  very  serious  wealaiess  in  House  Joint  Eesolution  7^5, 
It  would  have  been  a  tra^c  and  unnecessary  loss  to  be  deprived  of  the 
services  of  Judge  Sirica  who.  as  the  gentleinan  verv^  correctly  points 
out,  has  experience  and  familiarity  with  the  case  Avhich  we  just  can't 
do  without,  and  certainly  his  courageous  handling  of  the  matter  fr-om 
its  very  inception  has  i)robably  been  more  responsible  than  anything 
else  for  the  progress  made  in  these  proceedings. 

If  the  gentleman  has  not  already  heard.  I  am  sure  he  will  be  glad 
to  know  that  durino-  tlieir  testimony  this  moi-ningv  l)oth  Senator  Bayh 
and  Congressman  Cuher  recognized  tliis  weakness  and  have  alternate 
pro]50sals  themselves  for  submission  of  the  appointment  to  a  panel  of 
tbree  judges  which  would  not  include  Judge  Sirica,  but  your  solution 
is  also  a  very  helpful  one  in  that  respect. 

Mr,  Moss.  Well,  I  thank  the  gentleman. 

Let  me  assure  you  that  I  am  convinced  that  Judge  Sirica  is  one  of 
the  true  giants  of  tbe  judiciary  of  our  times,  most  distinguished. 

Mr.  ]\'L\YXE.  Thank  you, 

Mr.  Hung  ATE.  Mr.  Smith. 

Mr.  Smith.  Yes,  Mr.  Chairman,  thank  you.  I  feel  T  want  to  apolo- 
gize to  my  colleague,  I  was  a  little  bit  rude,  I  had  come  in  late  and  had 
not  heard  your  testimony,  and  I  have  now  had  a  chance  to  read  some 
of  it,  I  do"  want  to  join  with  my  colleagues  in  thanking  you  for  this 
effort  toward  meeting  a  serious  problem  that  faces  our  country,  and  I 
know  that  your  assistance  is  going  to  be  helpful  to  us,  and  thank  you 
verv  much. 

Mr.  Moss.  Thank  you. 

Mr.  HuNGATE,  I  would  especially  express  my  appreciation  concern- 
ing the  fact  that  the  law  is  too  important  to  be  left  to  lawyei-s.  '\"\nien 
I  came  up  here,  I  didn't  see  how  anybody  else  could  handle  it.  The 
longer  I  am  here,  the  more  I  see  advantages  of  some  outside  views.  I 
appreciate  the  many  contributions  the  gentleman  has  made  to  this 
Congress,  and  I  think  he  hits  the  point — we  must  giiarantee  the  Amer- 
ican public  a  fair  investigation  of  people's  guilt  or  innocence.  And  I 
was  pleased  to  hear  his  view  and  to  see  his  statement  that  he  believes 
the  Constitution  has  the  flexibility  to  j^ermit  establishment  of  this,  but 
I  take  it  that  it  is  ;\'Our  view  that  we  have  the  separation  of  powers, 
but  it  is  not  your  view  that  the  legislative,  executive,  and  judicial  are 
separate  watertight  compartments. 

Mr.  ]\ross.  That  is  correct,  Mr.  Chairman.  You  may  recall  for  some 
16  years  I  chaired  the  Subcommittee  on  Government  Operations,  Dur- 
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ino-  that  time,  I  was  the  author  of  what  has  become  known  as  the 
Freedom  of  Information  Act. 

For  11  years  of  the  study  before  wo  felt  we  coukl  strike  out  with  a 
legishative  solution,  we  perhaps  examined  more  claims  of  privilege  in 
more  instances  of  this  interesting  blending  of  the  branches  of  govern- 
ment, and  I  think  nothing  came  through  more  clearly  that  they  are 
not  precise  compartments  all  neatly  separated,  and  I  think  that  again 
is  part  of  the  genius  of  the  framers  of  the  Constitution. 

I  might  add.  ]Mr,  Chairman,  that  I  gained  additional  courage  to  ap- 
pear before  the  Committee  on  the  Judiciary  upon  reviewing  a  little 
history  to  discover  that  of  the  55  drafters  of  the  Constitution,  21  were 
not  members  of  the  bar. 

Mr.  HrxciATE.  Vrell,  I  could  say  that  the  memV;ers  of  the  committee 
have  spent  enough  time  at  the  bar  to  co)npensate  for  any  other  ones. 

Thank  you  very  much  for  the  very  helpful  contribution, 

]\[r.  Moss.  Thank  you. 

Mr.  HuxGATE,  jMr.  Bennett,  Ave  want  to  thank  you,  too,  our  colleague, 
for  your  time,  and  we  are  sorry  that  we  have  kept  you  waiting. 

TESTIMONY  OF  HON.  CHARLES  E.  BENNETT,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  FLORIDA 

ISlv.  Bexxett.  I  thank  you  and  the  rest  of  the  committee  for  your 
kiiidness  in  being  willing  to  hear  me  at  this  late  hour,  and  I  will  be 
very  brief.  I  will  ]5ut  in  the  record  the  prepared  statement  I  have, 

iNlr.  TTrxoATE.  Without  objection,  it  is  so  ordered. 

Mr.  Bexxett.  Mr.  Chairman,  it  is  clear  that  CongrevSs  has  the  ]K)wer 
to  create  the  office  of  Special  Prosecutor,  define  his  duties,  and  vest 
a])iiointment  in  the  courts.  It  is  also  clear  that  Congress  has  broad 
powei-s  to  regulate  thQ  conditions  of  removal  of  such  a  prosecuting 
officer,  particularly  when  the  appointment  is  made  by  the  court  rather 
tlian  by  the  President  with  the  consent  of  the  Senate.  That  flows  from 
various  decided  cases.  All  of  this  flows  from  article  II.  section  2.  of 
tlie  Constitution,  together  with  heretofore  decided  court  decisions  now 
[)efore  tliis  committee. 

IJohmn  V.  Ilnvaei}^  265  Federal  Sup])lement  002,  makes  questionable 
that  the  court  which  does  the  a})pointing  of  such  a  prosecutor  s1iould 
also  be  the  court  to  make  court  decisions  on  cases  brought  by  such  an 
api)oi]itee.  I  understand  therefore,  that  the  committee  is  very  likely  to 
DT-otect  acfainst  any  impropriety  in  this  respect;  and  this  seems  wise 
in  AdeAv  of  the  Hohson  decision. 

I  express  the  hope  that  the  committee  will  as  soon  as  possible  come 
out  Avitli  a  measure  that  Avill  be  constitutional  and  grant  tlie  needed 
iudenendence  to  a  ])rosecutor  in  these  mattei'S.  I  believe  if  tliis  be  done 
tltc  Pi'esident  would  find  it  Avise  and  ])ro])er  not  to  delay  ]:>roceedings 
by  any  unimjiortant  or  unduly  legalistic  matters  not  going  to  the 
overall  merits. 

Thank  you.  That  completes  my  statement. 

[The  prepared  statement  of  Ilon.  Charles  E.  Bennett  follows :] 

Statemf.nt  of  IIox.  Cn.vui.Ks  E.  F.kai-nf.tt.  a  Rkpresentativf,  in  Congress  Fkom 

THE  State  of  Florida 

Mr.  (jhainnan.  I  sroafly  appreciate  having  the  opportunity  to  testify  on  tlie 
vital  and  timely  matter  of  tlu^  api)ointmont  of  an  independent  sjieoial  prosoontor 
to  (leal  with  the  AVateri^ate  ease  and  ri'lated  niattHrs.  I  have  introdneed  IT.R. 
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11(W3.  to  secure  the  apixnatincnt  of  an  iiidepeiulent  special  prosecutor  on  this 
mattei*.  My  hill  also  reflected  my  struii}?  opinion  that  there  is  a  need  for  the 
prompt  appointment  of  an  independent  prosecutor  to  make  certain  that  all  perti- 
nent matters  can  be  explored  and  the  contidence  of  the  people  reestablished. 

The  nation  still  faces  many  unanswered  <iuestions  in  regard  to  the  Watergate 
and  related  activities.  The  answers  to  those  questions  must  still  be  found. 

In  view  of  the  large  numbers  of  bills  that  have  been  introduced  with  the 
wording  of  H.J.  Res.  784,  I  believe  that  the  best  approach  would  be  to  vote  out 
H..J.  Res.  7S4,  wiiich  has  been  introduced  I  am  told  by  over  a  hundred  members 
of  the  House  and  with  similar  legislation  in  the  Senate  endorsed  by  fifty-three 
members  of  the  Senate. 

This  legislation  would  direct  U.S.  District  Court  Judge  John  J.  Sirica  to 
appoint  a  special  prosecutor  who  could  only  be  fired  by  Judge  Sirica. 

The  confidence  of  the  people  in  the  activities  of  the  Executive  Branch  must  be 
reestablished.  This.  I  believe,  can  best  be  done  through  speedily  enacting  legisla- 
tion to  create  a  new  special  prosecutor  whose  independence  will  be  undoubted. 

I  do  not  believe  that  the  President  should  appoint  another  prosecutor  that 
would  be  under  his  .iurisdiction  and  could  be  ultimately  lired  by  the  I'resident. 
Because  of  the  lack  of  confidence  in  the  Executive  Branch,  the  public  could  never 
really  be  sure  that  such  a  special  prosecutor  had  properly  delved  into  miscon- 
duct even  if  it  reached  the  Presidency.  It  is  in  the  best  interest  of  the  country 
and  of  the  President  himself  that  the  prosecutor  be  independent.  He  more  than 
anyone  else  needs  confidence  reestablished  in  the  government. 

Under  this  legislation  the  prosecutor  would  have  all  the  necessary  staff  and 
funding  to  fulfill  his  responsibilities.  All  of  the  material  and  evidence  generated 
by  the  special  Watergate  Prosecution  force  under  Archibald  Cox  would  be  avail- 
able to  the  new  independent  prosecutor  and  the  new  prosecutor  would  be  em- 
powered to  continue  all  legal  steps  begun  by  Cox.  The  special  prosecutor,  to  in- 
sure his  independence,  would  l)e  able  to  determine  when  his  assignment  is  com- 
pleted. The  .special  prosecutor  could  only  be  dismissed  by  the  Chief  Judge  for 
'extraordinary  improprieties." 

I  hope  that  the  committee  will  take  prompt  action  on  this  legislation  so  the 
special  independent  prosecutor  can  begin  his  work  at  the  earliest  possible  moment. 

Mr.  HuNGATE.  Never  have  so  many  owed  so  much  to  so  feAv  words. 

Thank  you  very  much. 

i\Ir.  Bennett.  Thank  you. 

Mr.  HuNGATE.  ]\Ir.  Smith  ? 

Mr.  Smith.  I  want  to  thank  our  colleague,  too.  for  coming  before 
this  committee  and  giving  us  the  benefit  of  liis  research  and  activity 
in  this  regard  and  also  for  his  patience  while  waiting  to  assume  his 
place  at  the  witness  table  today. 

Mr.  Bennett.  I  tried  not  to  repeat  what  you  have  already  heard,  I 
summarized  what  you  have  heard,  and  you  have  good  briefs  before 
you  from  the  Library  of  Congress  which  I  have  read  and  you  read 
and  I  didn't  see  any  reason  for  laboring  it. 

Mr.  Smith.  Did  you  hear  some  of  the  testimony  of  Mr.  Culver  this 
morning  ? 

]\Ir.  Bennett.  I  did  not. 

]\[r.  Smith.  He  has  made  some  chanoes  in  his  bill  and 


]Mr.  Bennett.  Obviously  lie  must  if  he  is  ffoing  to  i:>rotect  Judoe 
Sirica  as  the  man  to  handle  the  case  or  the  availability  of  him  to  handle 
the  case.  He  can't  also  appoint  the  prosecutor  and  retain  that  with  any 
degree  of  security.  I  am  not  saying  it  can't  be  done  but  I  am  saying  the 
court  decisions  that  have  been  rendered  make  it  questionable. 

]\rr.  Smith.  Without  going  into  it  deeply,  would  you  think  that 
you  Avould  be  in  favor  of  an  appi'oach  like  that  toward  the  appoint- 
ment of  a  Special  PrOvSecutor  ? 

Mr.  Bennett.  Yes.  the  courts  have  pointed  out  that  they  might 
decide  that  Judffe  Sirica  could  make  no  decisions  in  the  case  and  I 
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see  no  reason  for  disqnalifyino-  him  from  niakin^;  those  decisions  since 
there  is  no  reason  to.  We  inight  as  well  have  the  senior  circnit  judge 
or  someone  else  make  the  appointment.  I  would  strongly  urge  that 
because  the  courts  are  quite  critical  of  the  court  appointing  such  a  man 
and  also  making  basic  decisions.  That  having  been  pointed  out  by  the 
court  it  would  be  sheer  folly  for  the  committee  to  engage  on  that 
unless  they  don't  want  Judge  Sirica  to  hear  the  case,  and  I  see  no 
reason  for  precluding  him  from  doing  that. 

]Mr.  Smith.  No. 

Thank  you,  sir. 

]Mr.  HuxGATE.  Mr.  Dennis  ? 

Mr,  Dexnis.  jMr.  Bennett,  your  bill  here  is  a  very  interesting  bill 
and  it  has  an  approach  nobody  else  has  had  exactly  which  has  a  certain 
amount  of  attraction  to  me  but  I  am  just  vrondering,  you  say  the  Senate 
and  House  shall  appoint. 

]Mr.  Bexxett.  Well,  that  is  what  I  said  in  uiy  bilk  ]My  bill  was  one 
of  the  first,  if  not  the  first,  of  the  bills  inti-oduced  on  the  subject.  There- 
fore, it  represents  speed  of  action  and  some  lack  of  study  of  the  law.  I 
have  since  that  time  studied  the  law  much  more  carefully  with  the  help 
of  the  Library  of  Congress  primarily;  and  article  II,  section  2.  of  the 
Constitution  makes  it  very  questionable  that  the  Congress  can  do  this 
and.  therefore,  I  am  not  even  coming  before  you  asking  you  to  do  this. 
I  think  we  have  problems  enough  to  follow  the  article  II,  section  2,  as 
literallv  as  we  can. 

:Nrr.  Dexxis.  Pvight. 

]Mr.  Bexxett.  And  there  are  cases  on  reuioval  which  give  substan- 
tial hope  that  you  can  give  a  firm  term  and  be  protected  reasonably. 
I  think  those  cases  have  to  be  very  carefully  scrutinized  because  I  thmk 
you  could  draw  from  those  cases  language  which  would  make  it  fairly 
sure  that  this  man  would  be  independent.  I  think  if  you  don't  do  it 
within  the  language  of  those  cases  you  might  well  run  into  difficulty. 

As  someone  said  early  when  I  was  listening  to  the  testimony,  if  all 
of  the  testimony  and  all  of  the  reports  and  everything  that  this  Con- 
gress does  on  this  bill  shows  clearly  that  the  Congress  wants  to  have 
an  independent  prosecutor,  no  man  sitting  in  the  White  House  as 
President  is  going  to  overthrow  that  because  he  would  know  it  would 
be  an  ojien  invitation  to  impeachment. 

Mr.  Dexxis.  I  am  very  much  inclined  to  aoree  with  you  on  that  and 
that  is  one  of  the  reasons  why  I  wonder  whether  the  power  of  removal, 
although  we  should  be  just  as  careful  about  it  as  we  can.  is  really  quite 
as  important  as  we  tend  to  think,  because  it  seems  vei-y  doubtful 
to  me  that  any  President  right  now  could  exercise  an  arbitrary  powei' 
of  remo^'al  very  readily  and  that  leads  me  to  the  ]:)oint,  too,  which  I 
wonder  if  you  would  agree  with,  that  if  we  could  protect  the  power  of 
removal  reasonably  well,  we  would  then  be  on  safer  ground  to  leave 
the  power  of  appointment,  possibly  subject  to  confirmation  by  the 
Senate,  with  the  Executive  than  we  would  try  to  transfer  that  normally 
executive  function  over  to  a  judicial  official  ? 

Mr.  Bexxett.  Well.  I  must  sav  I  don't  entirely  agree  with  you  be- 
cause the  cases  that  T  have  read  would  indicate  to  me  that  we  are 
in  stronger  position  in  giving  this  power  to  a  court  than  you  are  in 
giving  it  to  the  President  or  to  a  Department  head.  They  say  so.  The 
cases  specifically  say  so.  They  say  in  the  case  of  giving  it  to  a  court 
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3'ou  are  exercising  your  authority  in  a  direction  less  controllable  by 
the  Executive  and  there  are  specific  cases  on  that. 

Mr.  Dennis.  If  you  liaA'e  some  cases  along  those  lines  I  think  the 
committee  would  appreciate  the  citations  perhaps.  Xot  now. 

Mr.  Bennett.  I  would  be  glad  to  afterward  but  I  think  they  are 
available  in  the  Library  of  Congress. 

Mr.  Dennis.  I  nm  sure  they  are. 

Mr.  Bennett.  I  don't  mean  Library  of  Congress,  but  the  very  fine 
briefs  which  have  been  gotten  up  by  the  Library  of  Congress  in  this 
field.  But  I  will  be  glad  to  talk  with  the  counsel  about  that  later. 

I  would  like  to  say  that  there  are  some  cases  also  that  go  to  another 
point  you  raise,  and  that  is  wlietlier  or  not  there  might  be  some  words 
of  art  that  j-ou  could  put  into  the  statute,  and  I  call  attention  to  CRS 
page  8  and  page  9  where  the  cases  of  Humphrey's  Executor  v.  United 
States  and  Weiner  vs.  United  States,  which  is  a  Supreme  Court  de- 
cision, seem  to  indicate  that  the  exact  language  you  chose  in  setting 
up  this  Prosecutor  may  be  right  important  with  regard  to  the  question 
of  removal. 

In  othei*  words,  this  is  not  a  thing  which  we  want  to  pass  over.  It 
might  be  the  most  important  thing  you  will  do  is  to  look  at  these  cases 
carefully  because  they  do  go  into  that  and  they  do  differentiate  between 
the  various  tj'pes  of  appointments  and  removal. 

]Mr.  Dennis.  The  Flumphrey's  case,  if  I  remember,  indicates  that  you 
could  restrict  the  power  of  removal  to  a  quasi-judicial,  quasi-legisla- 
tive official  much  more  than  you  can  to  a  strictly  executive  official.  The 
problem  is,  of  course,  that  some  other  cases  indicate  that  prosecutors 
who  are  enforcing  the  criminal  laws  as  handled  by  the  Executive  are 
strictly'  executive  officials  rather  than  the  type  that  the  Hianph?'ey's 
case  was  talking  al)Out.  That  is  one  of  the  difficulties. 

Mr.  Bennett.  But  these  cases  do,  in  my  opinion,  indicate  that  the 
purpose  of  the  function  that  is  given  to  the  person  may  be  important ; 
and  notably  the  purpose  of  the  function  here  to  be  given  to  this  par- 
ticular person  is  to  evade  conflict  of  interest  by  having  an  independent 
Prosecutor. 

So.  I  think  that  is  important  in  the  legislative  history  and  in  what 
you  actually  say  in  the  statute. 

Mr.  Dennis.  "Well,  that  is  woi-thy  certainly  of  consideration  and  we 
appreciate  your  help  here.  We  can  use  all  we  can  get. 

Mr.  Bennett.  Well,  I  really  primarily  am  coming  here  because  I  feel 
there  is  such  overflow  of  feeling  on  the  part  of  my  constituents  I  would 
be  failing  in  m}'  position  as  a  legislator  if  I  did  not  come  here,  and 
I  appreciate,  therefore,  your  being  willing  to  listen  to  rather  repeti- 
tious statements  by  me  in  this  field,  but  my  major  purpose  hei-e  is  to  ex- 
press the  veiy  deep  concern  on  the  part  of  my  constituents  and  myself 
that  an  independent  Prosecutor  be  established.  Having  read  the  cases 
I  feel  sure  that  one  can  be  properly  appointed  through  tlie  court  and 
that  this  is  the  best  place  to  do  it  and  I  feel  sure  that  we  can  be  from  all 
practical  standpoints  assured  that  he  would  not  be  removed,  because  if 
he  were  removed,  if  we  draw  the  law  properly,  I  think  that  the  Presi- 
dent wou.ld  feel  that  he  would  l)e  turning  his  back  upon  the  will  of  the 
country  and.  therefore.  I  think  he  would  not  do  it. 

Mr.  Dennis.  We  all  feel  concerned  and  I  don't  think  anyone  needs  to 
be  in  any  way  apologetic  for  trying  to  help  reach  the  solution. 
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Mr.  Bennett.  I  appreciate  your  sacrifice  in  listening  to  me  this  late. 

Mr.  HuNGATE.  What  would  your  view  be,  if  the  President  appoints 
a  Special  Prosecutor  of  national  stature  prior  to  enactment  of  such 
legishition.  Would  you  tliink  such  legfishition  is  still  necessary  to  estab- 
lish the  special  independence  of  the  Prosecutor  ? 

Mr.  Bexxeit.  I  think  it  is  necessary  to  appoint  one  through  the 
process  of  legislation  this  way. 

Mr,  HiTXGATE.  That  would  mean,  as  you  see  it,  the  view  of  j'our 
constituents? 

Mr.  Bexxett.  They  want  him  as  independent  as  he  can  possibly  be 
and  the  court  decisions  are  clear  even  if  we  passed  a  special  law 
and  gave  him  the  right  to  appoint  a  Special  Prosecutor  we  are  not  on 
as  sound  a  ground  with  regard  to  the  in<lependence  of  that  prosecutor 
as  we  would  be  if  we  gave  the  court  that  power.  There  are  court 
decisions  to  that  effect  and  you  certainly  Avant  to  do  the  best  you  can. 

]Mr.  Hux^gate.  Are  these  the  cases  to  which  you  referred? 

Mr.  Bexx'ett.  They  are  all  i]i  the  Library  of  Congress  brief. 

Mr.  HuNGATE.  Thank  you. 

Mr.  Benx^ett.  As  I  read  them. 

Mr.  Huxgate.  Thank  you  very  much  and  you  have  been  most  helpful. 
Don't  worry  about  repetition. 

Do  you  have  a  prepared  statement,  ]Mr.  Fuqua  ? 

Mr.  Fuqua.  Yes. 

Mr.  Huxgate.  Without  objection,  it  will  be  made  a  part  of  the  record. 
[See  p.  167.] 

TESTIMONY  OF  HON.  DON  FUQUA,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  FLORIDA 

^Ir.  Fuqua.  Thank  you,  Mr.  Chairman  and  members  of  the  Com- 
mitee. 

I  realize  the  hour  is  late  and  I  welcome  this  opportunity  to  appear 
before  you  today  concerning  a  matter  of  great  consequence.  As  you 
know,  I  have  introduced  legislation  vesting  in  the  Chief  Judge  of  the 
U.S.  District  Court  for  the  District  of  Columbia  the  j)ower  to  appoint 
a  Special  Prosecutor  to  investigate  and  prosecute  any  offense  :igainst 
the  United  States  arising  out  of  the  1972  Pi-esidential  election.  I  intro- 
duced this  legislation  because  I  feel  strongly  that  President  Nixon  has 
violated  the  trust  of  Congi-ess  and  the  .Vmerican  people  by  summarily 
dismissing  Special  Prosecutor  Cox. 

Although  I  am  not  an  attorney,  I  recognize  that  there  are  Consti- 
tutional obstacles  inherent  in  any  proposal  to  create  the  office  of  the 
Special  Prosecutor.  Certainly,  I  do  not  presume  to  have  the  answers 
to  those  Constitutional  c(mcerns.  I  do  ])elieve,  however,  that  the 
measure  I  have  introduced  Avould  avoid  sojne  of  the  more  obvious  Con- 
stitutional problems  which  might  otherAvise  arise. 

Basic  to  a  discussion  of  the  constitutionality  of  establishing  the 
office  of  the  S])ecial  Prosecutor  is  the  conce[)t  of  separation  of  poAvers. 
Because  the  President  is  charged  Avitli  the  responsibility  of  faithfully 
executing  the  laws  and  the  prosecutorial  function  is  essentially  one 
of  the  Executive,  I  am  satisfied  that  the  Special  Prosecutor  must  be 
an  employee  of  the  executive  branch  and  to  come  to  some  ext<^nt  under 
the  supervisory  )>oAver  of  the  President.  The  maimer  in  AAdiich  this 
employee  is  appointed  and  the  degree  to  Avliich  he  is  independent  and 
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not  siibjoot  to  Pivsideiitial  removal  excopt  for  cause  is  anotlier  ques- 
tion. 

Article  IT,  section  II,  clause  II  of  the  Constitution  states  that 
".  .  .  CongTess  maj''  by  law  vest  the  appointment  of  such  inferior 
officers,  as  they  tliink  proper,  in  the  President  alone,  in  tlie  coui'ts  of 
law,  or  in  the  heads  of  Departments." 

Adequate  legal  precedents  and  authorities  exist  which  uphold  the 
power  of  Congress  to  direct  the  courts  to  a]^point  l)otli  judicial  as 
well  as  executive  branch  officer-s  of  the  United  States.  There  is  some 
question  as  to  whether  "courts  of  law"  ma^^  be  construed  to  mean  the 
Chief  Judge  of  a  particular  court. 

It  is  my  understanding  that  other  bills  would  ])lace  this  appointive 
])ower  in  the  several  judges  of  the  TT.S.  District  Court  for  the  District 
of  Columbia.  I  have  no  problems  with  placing  this  appointive  power 
with  the  entire  court  although  it  appears  that  any  due  process  prob- 
lems could  be  eliminated  by  the  Chief  Judge  recusing  himself  should 
prosecutions  brought  by  the  Special  Prosecutor  be  assigned  to  his 
court. 

Section  o  of  the  measure  I  have  introduced  would  prohibit  the 
removal  of  the  S])ecial  Prosecutor  except  for  neglect  of  duty  or  mal- 
feasance in  office.  It  is  essential  that  we  provide  the  Special  Prosecutor 
with  the  gi'eatest  amount  of  independence  possible  within  constitu- 
tional bounds.  Removal  only  for  cause  certainly  tests  the  boundaries 
of  the  concept  of  separation  of  powere.  I  am  advised,  however,  that 
a  careful  reading  of  Myers,  Humphrey's  Executor,  and  "Weiner  sup- 
poi^t  tlie  theory  that  if  the  Special  Prosecutor  is  to  be  at  all  inde- 
pendent, a  statutory  removal  for  cause  provision  must  be  available. 
I  have  been  referred  to  that  language  in  Weiner  which  declared  the 
essence  of  Humphrey's  Executor  to  be  that  it  "drew  a  sharp  line  of 
cleavage  between  officials  who  were  part  of  the  executive  establish- 
ment and  were  thus  removable  by  virtue  of  the  President's  constitu- 
tional powers,  and  those  who  are  members  of  a  Ixxly  'to  exercise  its 
judgment  without  the  leave  or  hindrance  of  anj-  other  official  or  any 
dei:)ai'tment  of  the  government,'  as  to  wliom  a  power  of  removal  exists 
only  if  Congress  may  be  fairly  said  to  have  conferred  it."  The  ques- 
tion requires,  it  seems  to  me,  a  balancing  of  the  concept  of  separation 
of  powers  against  the  need  to  give  the  Special  Prosecutor  more  than 
an  appearance  of  independence.  Im}X)rtant  to  this  question,  of  coui'se, 
is  the  fact  that  the  Special  Prosecutor  will  be  iuA'estigating  the  very 
branch  of  government  of  which  he  is  a  part. 

Wliile  the  issue  of  Presidential  removal  powers  is  great  indeed,  I 
sincerely  hope  that  the  President  would  not  be  so  impolitic  to  remove  a 
statutorily  supported  Special  Prosecutor  except  for  obvious  good 
cause.  The  political  shock  waves  which  have  reverberated  across  our 
Nation  as  a  result  of  the  dismissal  of  Special  Prosecutor  Cox  and  the 
subsequent  resignations  of  Mr.  Richardson  and  Mr.  Ruckelshaus 
must  not  be  repeated.  Our  system  of  government  requires  prudent  ac- 
commodation rather  than  belligerent  confrontation  and  Congress  must 
insure  that  such  challenges  to  our  national  political  institutions  be  met 
with  every  available  constitutional  safeguard. 

Government  by  crisis  and  confrontation  is  divisive.  I  want  the  Pres- 
ident to  be  successful  and  regain  the  confidence  and  trust  of  the 
American  jieople  for  when  the  President  does  well  the  country  does 
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well.  The  manner  in  wliicli  the  House  of  Eepresentatives  responds  to 
this  crisis  of  confidence  depends  in  laroe  part  on  the  collective  wisdom 
of  members  of  this  committee.  I  am  hopeful  that  early  action  can  be 
taken  on  the  various  leo:islative  proposals  to  establish  an  office  of  the 
Special  Prosecutor  as  it  is  in  our  national  best  interest. 

A^ain,  I  thank  the  committee  for  this  opportunity  to  testify  on 
leo^islation  which  will  determine,  in  part,  whether  indeed  we  are  going 
to  have  a  government  of  law  or  of  men. 

Mr.  Hung  ATE.  Thank  you  very  much,  Mr.  Fuqua,  for  a  most  helpful 
statement  and  raising  some  points  that  had  not  been  previously  pre- 
sented to  us. 

Mr.  Smith  ? 

Mr.  Smittt.  INIr.  Chairman,  I  want  to  join  in  thanking  the  gentle- 
man from  Florida  for  coming  l>efore  us  here  today  with  these  ]^ro- 
posals.  You  have  i-aised  some  new  ]ioints  of  law  that  we  had  not  con- 
sidered and  that  we  shall  consider,  I  know. 

Mr.  Fuqua.  I  thank  you  very  much. 

Mr.  HuNGATE.  Mr.  Dennis  ? 

IVIr.  Dexxis.  I  would  like  to  thank  INlr.  Fuqua,  too,  for  his  contribu- 
tion and  his  effort.  I  don't  know  that  I  have  any  particular  questions. 
We  have  ]iretty  well  covered  tlie  waterfront  this  afternoon.  I  think 
we  all  have  a  common  goal  and  Ave  all  see  the  problems  and  I  don't 
know  if  much  is  gained  except  by  thinking  about  it  rather  than  asking 
questions. 

One  thing  did  occur  to  me.  Do  you  feel  that — perhaps  this  is  a  detail 
of  the  bill  rather  than  getting  into  the  big  constitutional  problems — 
perhaps  if  you  follow  the  court  appointment  route  that  there  might 
be  vSome  advantage  to  using  the  Chief  Judge  of  the  Court  of  Appeals 
rather  than  the  trial  judge  and  thereby  at  least  remove  from  the  pic- 
ture the  ]^roblem  of  having  the  man  who  may  be  sitting  on  the  case 
also  appointing  the  ]-)rosecuting  attorney  ? 

Mr.  Fuqua.  I  doii't  find  any  ]:>roblem  with  that.  T  think  whether  it  is 
the  Chief  Judge  of  the  Court  of  Appeals  or  of  the  District  Court,  is  of 
less  importance.  I  think  the  procedure  by  which  the  Prosecutor  is 
appointed  and  the  ])rocedure  for  his  removal  are  the  key  elements  in 
any  jjill  that  we  consider. 

Mr.  Dexnis.  Well,  I  think  there  is  no  question  about  that  and.  of 
course,  the  problem  is  that  the  appointment  in  this  field  would  nor- 
mally lie  with  the  executive,  but  when  it  does  the  removal  power  lies 
there  too,  and  therein  is  part  of  our  problem.  But  I  certainly  thank 
you. 

Mr.  Ft^qua.  I  thank  the  gentleman. 

iNIr.  Hi'xgate.  I  take  it  from  your  statement  you  think  it  important 
that  the  statute  provide  a  method  of  removal  of  the  Spe<^ial  Prosecutor. 

Mr.  FuQTW.  T  thiiik  it  is  essential.  Mr.  Chairman,  that  we  do  pro- 
vide a  means  of  removal  to  make  the  statute  constitutional.  We  must, 
of  cours(\  place  limits  on  that  removal  power  if  the  Prosecutor  is  to 
be  truly  inde]:>en(lent. 

Mr.  Hi'xgate.  Well.  I  ask  you  Avhat  I  have  asked  others,  suppose 
the  Pi-esident  does  appoint  a  Special  Prosecutor,  do  you  think  that 
would  i^ut  an  end  to  the  need  of  legislation  of  this  type? 

]\rr.  Fuqua.  T  was  listening  to  the  witnesses  that  preceded  me  and 
T  join  with  them.  T  think  it  is  that  this  connnittee  jiroceed  M'ith  rcMison- 
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able  prudence  in  reporting  out  legislation.  This  is  essential  to  restore 
confidence  in  our  Government.  I  think  the  American  people  and  I 
know  that  the  people  that  I  am  privileged  to  represent,  feel  we  should 
have  an  independent  Prosecutor  who  could  proceed  in  an  orderly 
fasJiion  and  legal  fashion  and  let  the  chips  fall  where  they  may. 

jNlr.  IIiTXGATE.  I  want  to  thank  you  again.  We  have  heard  testimony 
today  from  all  around  the  country,  just  about,  Iowa  and  Indiana, 
Pennsylvania,  Texas,  California  and  this  is  Florida's  afternoon,  I 
think.  It  seems  to  me  to  pretty  much  echo  the  sentiment  of  the  need 
for  a  special  and  independent  Prosecutor.  You  realize  the  difficulty 
that  the  committee  faces  in  trying  to  whittle  out  something  that  will 
meet  the  constitutional  requirements  in  this  task.  Your  testimony  and 
the  testimony  of  the  others  has  been  most  helpful  to  us. 

Mr.  FuQUA.  I  appreciate  the  chairman's  diligence  and  the  com- 
mittee's. 

Mr.  HuNGATE.  We  are  hoping  to  complete  some  kind  of  legislation 
by  next  week. 

Thank  you  very  much. 

Mr.  FuQUA.  Thank  you. 

[The  prepared  statement  of  Hon.  Don  Fuqua  follows :] 

Statement  of  Hon.   Don  Fuqua,  a  Representative  in  Congress  From  the 

State  of  Florida 

Mv.  Chairman  and  members  of  the  committee.  I  welcome  this  opportunity  to 
appear  before  you  today  concerning  a  matter  of  great  conseqiience.  As  you  know, 
I  have  introduced  legislation  vesting  in  the  Chief  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Columl)ia  the  power  to  appoint  a  special  prosecutor 
to  investigate  and  prosecute  any  offense  against  the  United  States  arising  out  of 
the  1972  presidential  election.  I  introduced  this  legislation  because  I  feel  strongly 
that  President  Nixon  has  violated  the  trust  of  Congress  and  the  American  people 
by  summarily  dismissing  Special  Prosecutor  Cox. 

Although  I  am  not  an  attorney,  I  recognize  that  there  are  Constitutional 
obstacles  inherent  in  any  proposal  to  create  the  office  of  the  special  prosecutor. 
Certainly,  I  do  not  presume  to  have  the  answers  to  these  Constitutional  concerns. 
I  do  believe,  however,  that  the  measure  I  have  introduced  would  avoid  some  of 
the  more  obvious  Constitutional  problems  which  might  otherwise  arise. 

Basic  to  a  discussion  of  the  constitutionality  of  establishing  the  office  of  the 
special  prosecutor  is  the  concept  of  separation  of  powers.  Because  the  President 
is  charged  with  the  responsibility  of  faithfully  executing  the  laws  and  the  pros- 
ecutorial function  is  essentially  one  of  the  Executive,  I  am  satisfied  that  the 
special  prosecutor  must  be  an  employee  of  the  Executive  Bi-anch  and  to  come  to 
some  extent  under  the  supervisory  powers  of  the  President.  The  manner  in  which 
this  employee  is  appointed  and  the  degree  to  which  he  is  independent  and  not 
subject  to  Presidential  removal  except  for  cause  is  another  question. 

Article  II,  Section  II,  Clause  II  of  the  Constitution  states  that  ".  .  .  Congress 
may  by  law  vest  the  appointment  of  such  inferior  officers,  as  they  think  proper, 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments."  Ade- 
quate legal  precedents  and  authorities  exist  which  uphold  the  power  of  Congress 
to  direct  the  courts  to  appoint  both  judicial  as  well  as  executive  branch  officers 
of  the  United  States.  There  is  some  question  as  to  whether  "courts  of  law"  may 
be  construed  to  mean  the  Chief  Judge  of  a  particular  coiul.  It  is  my  understand- 
ing that  other  bills  would  place  this  appointive  power  in  the  several  judges  of  the 
U.S.  District  Court  for  the  District  of  Columbia.  I  have  no  problems  with  placing 
this  appointive  power  with  the  entire  court  although  it  appears  that  any  due 
process  problems  could  be  eliminated  by  the  Chief  Judge  recusing  himself  should 
prosecutions  brought  by  the  special  prosecutor  be  assigned  to  his  court. 

Section  3  of  the  measure  I  have  introduced  would  prohibit  the  removal  of  the 
special  prosecutor  except  for  neglect  of  duty  or  malfeasance  in  office.  It  is  essen- 
tial that  we  provide  the  special  prosecutor  with  tlie  greatest  amount  of  indepen- 
dence possible  within  constitutional  bounds.  Removal  only  for  cause  certainly  tests 
the  boundaries  of  the  concept  of  separation  of  powers.  I  am  advised,  however,  that 
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a  careful  reading  of  Myers,  Humphrey's  Executor,  and  Weincr  support  the  theory 
that  if  the  special  prosecutor  is  to  be  at  all  independent,  a  statutory  removal  for 
cause  provision  must  be  available.  I  have  been  referred  to  that  language  in  Weiner 
which  declared  the  essence  of  Humphrey's  Executor  to  be  that  it  "drew  a  sharp 
line  of  cleavage  betvreen  officials  who  were  part  of  the  Executive  establishment 
and  were  thus  removable  by  virtue  of  the  President's  constitutional  powers,  and 
those  who  are  members  of  a  body  "^to  exercise  its  judgment  without  the  leave  or 
hindrance  of  any  other  official  or  any  department  of  the  government,'  as  to  whom 
a  power  of  removal  exists  only  if  Congress  may  be  fairly  said  to  have  conferred 
it."  The  question  requires,  it  seems  to  me,  a  balancing  of  the  concept  of  separation 
of  powers  against  the  need  to  give  the  special  prosecutor  more  than  an  appear- 
ance of  independence.  Important  to  this  question,  of  course,  is  the  fact  that  the 
.special  prosecutor  will  be  investigating  the  very  branch  of  goveniment  of  which 
it  is  a  part. 

While  the  issue  of  Presidential  removal  powers  is  great  indeed,  I  sincerely 
hope  that  the  President  would  not  be  so  impolitic  to  remove  a  statutorily  sup- 
ported special  prosecutor  except  for  obvious  good  cause.  The  political  shock 
waves  which  have  reverberated  across  our  nation  as  a  result  of  the  dismissal 
of  Special  Prosecutor  Cox  and  the  subsequent  resignations  of  Mr.  Richardson 
and  INIr.  Ruckelshauss  must  not  be  repeated.  Our  system  of  government  re- 
quires prudent  accommodation  rather  than  belligerent  confrontation  and  Con- 
gress must  insure  that  such  challenges  to  our  national  political  institutions  be 
met  with  every  available  Constitutional  safeguard. 

Government  by  crisis  and  confrontation  is  devisive.  I  want  the  President  to 
be  successful  and  regain  the  confidence  and  trust  of  the  America  people  for  when 
the  President  does  well  the  country  does  well.  The  manner  in  which  the  House 
of  Representatives  responds  to  this  crisis  of  confidence  depends  in  large  part 
on  the  collective  wisdom  of  members  of  this  committee.  I  am  hopeful  that 
early  action  can  be  taken  on  the  various  legislative  proposals'  to  establish 
an  office  of  the  special  prosecutor  as  it  is  in  our  national  best  interest. 

Again.  I  thank  the  Committee  for  this  opportunity  to  testify  on  legislation 
which  will  determine,  in  part,  whether  indeed  we  are  going  to  have  a  govern- 
ment of  law  or  of  men. 

]Mi'.  HuxGATE.  We  will  adjourn  until  10  in  the  morning.  ["Where- 
upon, at  5:10  p.m.,  the  subcommittee  adjourned,  to  reconvene  at  10 
a.m.,  Thursda}-,  November  1, 1973.] 
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THURSDAY,  NOVEMBER   1,   1973 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice  of  the 

Committee  on  the  Judiciary, 

Washington.,  D.C. 

The  subcommittee  met.  pursuant  to  notice,  at  10  a.m.,  in  room  2141, 
Kayburn  House  Office  Builclin<i-.  Hon.  "William  L.  Hungate  [chairman 
of  the  subcommittee]  presidino;. 

Present:  Representatives  Hungate.  Kastenmeier,  Edwards,  Mann, 
Holtzman,  Smith.  Dennis.  ]Mayne,  Hogan,  and  Wiggins. 

Also  present:  Plerbert  E.  Hoffman,  counsel;  Thomas  W.  Hutchi- 
son, assistant  counsel;  Roger  A.  Pauley,  associate  counsel;  and  Ste- 
phen P.  Lynch,  research  assistant. 

]Mr.  Hungate.  The  subcommittee  will  come  to  order. 

We  have  a  number  of  witnesses  scheduled  today.  First,  we  are  very 
pleased  to  have  with  us  tlie  Hon.  Chesterfield  Smith,  the  president  of 
the  American  Bar  Association.  Mr.  Smith,  please  come  forward  to  the 
witness  table.  If  you  have  anyone  you  desire  to  have  come  with  you 
tliat  willbe  fine. 

We  also  have  scheduled  this  morning  Whitney  North  Sej^mour,  Jr., 
as  well  as  three  very  distinguished  constitutional  law  experts  whom 
Ave  hope  to  hear  as  a  panel. 

We  also  have  two  JNIembers  of  the  House  to  whom  we  did  not  get 
yesterday.  They  Avould  like  to  be  heard  today.  I  have  explained  this 
so  that  we  may  try  to  proceed  with  expedition.  If  we  seem  to  move  the 
time  along,  it  is  because  we  have  a  great  number  of  witnesses  to  hear 
today. 

You  may  proceed  in  any  way  you  choose,  Mr.  Smith.  We  are  very 
glad  to  have  you  here. 

TESTIMONY  OF  CHESTERFIELD   SMITH,   PRESIDENT,   AMERICAN 

BAR  ASSOCIATION 

Mr.  Smith.  Mr.  Chairman,  my  name  is  Chesterfield  Smith.  I  am 
president  of  the  American  Bar  Association.  I  am  a  trial  lawyer  from 
central  Florida,  and  I  have  been  engaged  in  trial  practice  all  of  my 
professional  life. 

During  that  professional  life,  it  has  always  seemed  evident  to  me 
that  lawyers  bear  a  special  responsibility  in  our  society  toward  the 
preservation  of  a  free  and  democratic  government.  As  officers  of  the 
court,  lawyers,  above  all  others,  should  jealously  defend  and  promote 
the  rule  of  law  without  which  an  orderly  and  free  society  cannot 

(169) 


170 

exist.  For  that  reason,  on  October  22, 1973, 1,  as  president  of  the  Amer- 
ican Bar  Association,  suggested  that  the  recent  actions  of  President 
Nixon  resulting  in  the  termination  from  Government  service  of  former 
Attorney  General  Richardson,  former  Deputy  Attorney  General 
Ruckels'haus,  and  former  Special  Prosecutor  Cox,  should  be  of  grave 
concern  to  every  citizen  of  this  sturdy  land.  Those  actions  have,  or  so 
I  am  convinced,  cast  substantial  doubt  upon  our  ability  to  function 
as  a  society  ruled  by  law,  and  not  as  a  society  ruled  by  a  man.  While 
admittedly  the  situation  is  not  unique,  it  still  seems  to  me  that  the 
time  tested  procedures  of  administering  the  rule  of  law  in  criminal 
proceedings,  as  we  have  known,  developed  and  perfected  them  in  this 
country,  are  perhaps  at  stake. 

Believing  this,  I  called  an  emergency  meeting  of  the  American  Bar 
Association  Board  of  Governors;  it  was  held  in  Chicago  last  Satur- 
day. After  full  consideration,  the  following  resolution  was  there 
adopted  as  the  position  of  the  association : 

Having  in  mind  (1)  the  American  Bar  Association  in  May  of  this  year  called 
for  the  appointment  of  an  independent  special  prosecutor  with  responsibility  for 
the  investigation  and  prosecution  of  matters  related  to  the  so-called  Watergate 
affair:  and  (2)  the  circumstances  which  have  since  produced  the  resignation  or 
termination  of  the  services  of  Attorney  General  Elliot  Richardson,  Deputy 
Attorney  General  William  Ruckelshaus,  and  Special  Prosecutor  Archibald  Cox, 
and  the  abolishment  of  the  Office  of  the  Special  Prosecutor  which  was  charged 
and  given  full  authority  to  investigate  and  prosecute  offenses  arising  out  of 
Watergate,  the  1972  Presidential  election,  and  allegations  involving  the  Presi- 
dent, members  of  the  White  House  stafC  or  presidential  appointees ;  it  is  here))y 

Resolved,  That  the  statement  issued  by  President  Chesterfield  Smith  oii 
October  22,  1973,  a  copy  of  which  is  annexed  hereto,  is  hereby  ratified,  confirmed 
and  adopted  as  the  statement  of  the  position  of  this  Association  as  of  the  date 
issued;  (Note:  Copy  of  the  October  22,  1973  statement  while  a  part  of  this 
Resolution  is  annexed  at  the  end  of  this  statement  to  the  Committee  for 
convenience. ) 

Further  resolved  that  the  American  Bar  Association,  having  advocated  the 
appointment  of  an  independent  prosecutor  to  investigate  the  Watergate  affair 
and  other  matters,  as  referred  to  above,  urges  that  the  Congress  of  the  United 
States,  consistently  with  the  provisions  of  Article  II.  Section  2,  of  the  Constitu- 
tion, or  such  other  power  as  may  exist,  create  by  legislation  an  independent  Office 
of  Special  Prosecutor  in  relation  to  the  matters  in  question  and  now  under  in- 
vestigation, and  authorize  the  appointment  of  such  Special  Prosecutor  by  the 
United  States  District  Court  for  the  District  of  Columbia  in  the  manner  as  is 
provided  in  the  filling  of  vacancies  in  the  office  of  United  States  attorneys  (28 
U.S.C.  Sec.  546)  ; 

Further  resolved  that  the  Association  recommends  to  the  Congress  of  the 
United  States  that  it  promptly  extend  the  life  of  the  existing  grand  jury  in  the 
District  of  Columbia,  which  has  considered  a  portion  of  this  matter,  for  a  period 
of  six  (6)  months  ; 

Further  resolved  that  the  Association  tenders  its  good  offices  to  the  Presi- 
dent, the  Attorney  General,  the  Courts  and  the  Congress  to  aid  in  any  manner 
which  may  be  effective  in  implementing  the  purport  of  these  resolutions :  and 

Further  resolved  that  the  President  of  the  American  Bar  Association  lie,  and 
he  hereby  is,  authorized  and  empowered  to  appoint  such  special  committee  or 
committees  as  he  shall  deem  necessary  or  appropriate  to  assist  him  in  carrying- 
out  of  the  policies  expressed  in  these  resolutions. 

Resolved  that  pursuant  to  Section  6.10  of  the  Association's  Constitution  the 
Board  of  Governors  hereby  determines  that  there  shall  be  a  meeting  of  the  House 
of  Delegates  on  Monday,  Deceml)er  10,  1973,  commencing  at  9  A.M.  in  Washington, 
D.C. 

Further  resolved  that  the  calling  of  this  meeting  may  be  cancelled  by  action  of 
the  Board  of  Governors  ;  and 

Further  resolved  that  the  business  to  be  considered  and  acted  upon  at  this 
meeting  shall  be  related  to  the  implementation  of  the  resolution  just  adopted  by 
this  Board." 
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I  am  very  pi'oud  tliat  the  Anieriraii  Bar  Association  throii<>]iout 
its  history  has  moved  Avith  both  speed  and  energy  to  protect  tlie  rnle 
of  law  whenever  that  rule  has  been  phiced  in  jeopardy.  I  recall  the 
vigorous  action  taken  by  the  association  in  1937  when  President  Frank- 
lin Roosevelt  proposed  that  the  composition  and  function  of  the 
Federal  courts,  with  particular  emphasis  on  the  Supreme  Court,  be 
significantly  altered  by  legislative  action  to  comport  with  political 
necessities  as  he  personally  saw  them.  To  what  I  believe  is  its  ever- 
lasting credit,  the  American  Bar  Association  there  willingly  and  force- 
fully assumed  a  leadership  role  in  preserving  the  independence  of  the 
judiciary  and  thus,  by  opposing  that  proposed  encroachment  by  the 
President  of  the  United  States,  preserving  the  rule  of  law.  The  records 
of  the  association  show  that  it  rallied  the  support  of  all  lawyers  in  the 
country,  whether  association  members  or  not,  in  opposition  to  the 
President's  plan  to  pack  the  Supreme  Court  with  new  and  additional 
members.  I  believe  that  it  was  in  large  measure  due  to  the  nonpartisan 
opposition  of  the  American  Bar  Association  that  that  proposal  of 
President  Eoosevelt  m  as  defeated. 

I  recite  this  history  because  it  seems  to  me  that  once  again  the 
American  Bar  Association,  and  all  of  the  other  segments  of  the  or- 
ganized bar,  in  accord  with  the  proud  tradition  of  the  legal  profes- 
sion, have  rallied  to  the  defense  of  the  courts  and  the  judicial  process, 
and  that  such  defense  once  again  has  been  conducted  in  a  nonpartisan 
and  unbiased  manner. 

The  American  Bar  Association  is  no  newcomer  to  the  Watergate 
arena.  Last  spring,  President  Robert  Meserve,  on  behalf  of  the  asso- 
ciation, called  for  the  appointment  of  an  independent  prosecutor  with 
plenary  responsibility  for  the  investigation  and  prosecution  of  possi- 
ble criminal  matters  surrounding  the  1972  Presidential  campaign  and 
related  acts  or  dirty  tricks  which  all  of  us  have  now  combined  under 
the  simple  term  "Watergate."  The  association  was  convinced  that  only 
a  prosecutor,  independent  and  free  from  the  dictates  and  controls  of 
those  whom  he  was  to  investigate,  could  satisfactorily  resolve  in  the 
minds  of  the  people  the  legality  or  illegality  of  the  matters  which  he 
was  directed  to  investigate.  The  association,  when  taking  that  position, 
was  not  picking  up  a  new  or  untried  theory:  instead  it  was  relying 
upon  both  its  own  widely  accepted  and  universally  hailed  Code  of 
Professional  Responsibility  (cannon  5)  and  its  Standards  for  Crimi- 
nal Justice. 

I  suggest  that  the  association's  position  is  based  upon  four  simple 
yet  evident  propositions : 

First,  the  rule  of  law  applies  to  all  citizens  without  exception ; 

Second,  law  enforcement  investigations  and  prosecution  procedures 
under  that  rule  of  law  require  complete  severance  and  independence 
as  between  the  subject  of  the  investigation  and  the  investigator; 

Third,  independence  means  at  the  minimum  that  neither  the  ap- 
pointment nor  tenure  of  persons  conducting  the  investigation  nor  the 
scope  of  the  investigation,  including  the  lines  of  evidence  to  be  pur- 
sued, shall  be  controlled  in  any  way  by  the  subject  under  investiga- 
tion; 

Fourth,  should  any  controversy  relating  to  the  scope  or  propriety  of 
a  particular  procedure  or  investigative  objective  arise  between  the  law 
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enforcement  authorities  and  a  subject  of  investigation,  the  resohitioii 
of  the  issue  is  for  the  courts.  , 

Those  four  propositions  in  my  opinion  are  m  substantial  accord 
with  the  spirit  and  objectives  of  lioth  the  Code  and  the  Standards  re- 
lating to  the  prosecutorial  function,  each  of  which  provides  that  a 
lawyer  (a  prosecutor)  should  have  no  conflict  of  interest,  or  the  ap- 
pearance of  conflict  of  interest.  It  was  the  desire  and  ^oal  of  the  as- 
sociation when  it  asked  for  the  appointment  of  a  Special  Prosecutor 
that  a  man  completely  independent  of  partisan  influence  or  the  appear- 
ance of  partisan  influence,  be  selected.  Sadly,  that  desire  and  goal  has 
not  materialized. 

Based  upon  assurances  made  by  Elliot  Richardson  to  the  Senate  Ju- 
diciary Committee  during  hearings  on  his  confirmation  as  Attorney 
General,  the  American  Bar  Association  was  most  hopeful  that  when 
Archibald  Cox  vras  appointed  as  Special  Prosecutor,  he  would  be  al- 
lowed to  pursue  justice  in  liglit  of  the  principles  that  I  have  mentioned. 
President  Nixon  himself  stated  that  the  iVttorney  General  had  full 
authority  to  appoint  an  independent  prosecutor  who  could  follow  crim- 
inal leads  wherever  they  went.  And,  even  though  the  association  rec- 
ognized then  that  under  the  law  the  President  or  the  Attorney  Gen- 
eral could  legally  renege,  still  we.  as  all  other  Americans  who  wanted 
so  very  much  to  believe  that  justice  v;ould  prevail,  received  the  ap- 
pointment of  Mr.  Cox  with  high  hope. 

But  it  was  not  to  be.  Onr  adversary  system  of  criminal  justice,  long 
tested  in  this  and  other  English-speaking  countries,  requires  that  con- 
tending parties  before  an  impartial  judge  be  equal  if  it  is  properly  to 
function.  Each  of  the  parties  must  be  free  to  present  his  contentions 
to  that  impartial  judge  for  determination.  The  judge  himself  is  not 
an  actor,  and  if  he  is  to  do  his  job  w^ell,  the  two  parties  must  present 
to  him  all  of  the  issues  for  determination.  In  this  way  we  historically 
have,  with  success,  tested  the  truth  and  verity  of  testimony,  documen- 
tary evidence,  and  opposii\g  contentions.  In  an  adversary  way,  we 
have  permitted  each  opponent  the  right  to  pick  at,  examine,  and  cross- 
examine  material  submitted  to  the  court  by  the  opposing  party.  "We 
have  allowed  each  party  the  full  right  to  determine  what  he  will  proffer 
or  not  proffei-  to  the  court  to  substantiate  his  position  or  to  rebut  the 
positions  of  the  adversary  party. 

It  has  never  been  seriously  suggested  anywhere  to  my  knowledge 
that  the  truth  of  opposing  contentions  could  be  fairly  and  equitably 
ascertained  if  one  of  the  parties  before  the  court  could  determine  what 
evidence  and  what  contentions  the  other  party  could  present  to  the 
jiiflge  or  jury. 

By  mandating  instructions  to  the  Special  Prosecutor  who  was  seek- 
ing evidence  which  miglit  be  material  to  his  investigation  in  a  pending 
court  proceeding,  the  President,  in  my  judgment,  violated  basic  prin- 
ciples of  justice.  Every  American  knows  that  the  courts  are  our  first 
line  of  defense  against  governmental  tyranny  or  arbitrary  power. 
^"VHiatever  may  or  may  not  develop  out  of  further  criminal  proceedings. 
T  believe  that  the  people  of  our  Nation  through  their  recent  outcry 
recognized  that  abandonment,  by  Presidential  fiat,  of  those  time  tested 
procedures  that  traditionally  have  insured  the  equitable  resolution  of 
disputes  between  man  and  his  government,  constituted  a  clear  and 
]:>resent  danger  to  our  national  way  of  life.  Eegardlcss  of  how  com- 
mendable it  may  have  been,  the  fact  that  the  President  has  since 
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chan<2:ed  his  mind  and  a<ri-ee(I  both  to  subinit  the  subpcnacd  tapes  to 
Judi^c  Sirica  for  in  caiiuMa  inspection  and  to  have  acting;  Attorney 
Oeneral  Bork  appoint  a  second  Special  Prosecntor,  lias  not  solved 
the  basic  problem. 

The  desigiuition  by  the  President  of  his  own  prosecutor,  a  man 
wholly  dependent  on  the  continued  support  of  an  actinir  Attorney 
General  who  is  wholly  dependent  on  the  continued  support  of  the 
President,  would  continue  to  thwart  the  established  processes  of  jus- 
tice. I  reiterate  my  persoiuil  oi)inion  that  the  g-ravity  of  the  situation 
demands  resolute  action  on  the  i>art  of  the  Congress.  While  I  am  con- 
cerned over  the  actions  of  the  President,  I  do  belie>e,  and  have  be- 
lieved, that  the  legislative  forces  of  this  Nation  will  act  swiftly  and 
decisively  to  correct  this  damaging  encroachment  upon  our  system 
of  justice. 

While  I  too  fully  understand  that  the  security  of  our  country 
sliould  always  be  uppermost  in  our  concerns,  as  a  lawyer,  as  an 
American,  and  as  an  officer  of  its  courts,  I  am  convinced  that,  regard- 
less of  Presidential  action,  or  inaction,  Congress  should,  at  its  first 
I)i-iority,  take  whatever  measures  are  available  to  it  to  reestablish  the 
Office  of  the  Special  Prosecutor  and  to  make  the  Special  Prosecutor 
independent  of  the  direction  and  control  of  those  who  he  is  investigat- 
i]ig.  As  president  of  the  American  Bar  Association,  I  care  not  Avhether 
the  Special  Prosecutor  is  Archibald  Cox  or  some  other  highly  qualified 
lawyer.  I  do  care  that  the  Special  Prosecutor  not  be  an  employee  of, 
or  under  the  control  of,  the  President  or  an  employee  of  the  President. 

Tlie  President  is  not  above  the  law,  and  he  cannot  unilaterally 
withhold  from  consideration  executive  materials  that  might  materially 
affect  the  decision  to  prosecute  or  not  to  prosecute,  nor  can  he  uni- 
latci-ally  mandate  that  a  prosecutor  not  seek  such  material  through  the 
courts  for  submission  to  a  grand  jury.  The  Special  Prosecutor  operates 
under  similar  restrictions.  Both  must  submit  their  respective  con- 
tentions for  decision  by  the  court  which  has  jurisdiction  over  the 
matter.  It  is,  of  course,  completely  proper  at  any  time  for  those 
l)eing  investigated  to  object  and  seek  recourse  through  the  courts. 
If  those  wlio  are  being  investigated  feel  that  the  material  sought  by 
the  Prosecutor,  or  the  tactics  he  employs  are  illegal,  they  should 
submit  their  objections  to  the  court  for  a  determination  as  to  whether 
the  Prosecutor's  acts  are  legally  permissible.  Certainly  those  who  are 
Ijeing  investigated  cannot  make  such  a  determination.  Under  a  gov- 
ernment of  lavv'S,  the  matter  in  dispute  must  be  presented  to  a  judge, 
and  be  legally  tested  in  an  adversary  proceeding. 

"Watergate"  is  a  mess  which  must  be  cleared  up  for  the  future 
good  of  our  country,  and  the  courts  must  be  a  prime  participant  if 
we  are  to  be  successful.  If  crimes  have  been  committed,  it  is  in  our 
national  interest  that  we  puidsh  those  who  committed  those  crimes, 
to  deter  future  crimes.  But  if  the  White  Plouse  is  permitted  to  with- 
hold material  evidence  which  might  be  pertinent  to  legal  proceedings, 
it  seems  to  me  that  those  who  may  have  committed  crimes  can  never 
receive  the  constitutionally  mandated  fair  trial,  and  thus  "Water- 
gate"' will  never  be  resohed.  I  submit  that  our  people  will  never  feel 
that  justice  has  been  done  in  "Watergate"  until  such  time  as  an 
independent  prosecutor  is  permitted  to  go  into  all  aspects  of  the 
matter  without  limitations  imposed  on  him  by  those  whom  he  is  to 
investigate. 
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So  believing,  I  urge,  on  behalf  of  the  American  Bar  Association, 
that  the  Congress  create  by  legislation  an  independent  Office  of  Spe- 
cial Prosecutor  in  relation  to  the  matters  formerly  under  the  jurisdic- 
tion of  Special  Prosecutor  Archibald  Cox  in  accord  with  tlie  resolu- 
tion of  tlie  association  which  I  read. 

Mr.  Chairman,  that  completes  my  prepared  statement. 

Mr.  HuNGATE.  Thank  you.  I  notice  there  is  a  further  statement,  Mr. 
Smith,  attached  here.  Would  you  like  that  made  a  part  of  the  record? 

Mr.  Smith.  Yes,  sir.  I  would  like  it  made  a  part  of  the  record.  It  was 
attached  to  the  resolution  adopted  by  the  board  of  governors,  and  as 
such  makes  that  complete. 

Mr.  HuNGATE.  Without  objection,  it  is  so  ordered. 

[The  prepared  statement  of  Mr,  Smith  follows :] 

Statement     of     Chesterfield     Smith,     President     of     the     American     Bar 

Association 

As  President  of  the  American  Bar  Association,  I  urge  in  tlie  strongest  terms 
that  appropriate  action  be  taken  promptly  by  the  courts  and,  if  necessary,  by 
the  Congress,  to  repel  the  attacks  which  are  presently  being  made  on  the  justice 
system  and  the  rule  of  law  as  we  have  known  it  in  this  country. 

The  American  Bar  Association  last  spring,  through  its  then-President,  Robert 
Meserve,  called  for  the  appointment  of  an  independent  prosecutor  with  resix)nsi- 
bility  for  the  investigation  and  prosecution  of  the  matters  which  had  been  revealed 
by  the  Senate  Select  Committee  on  Presidential  Campaign  Activities,  by  the 
press,  and  through  the  Federal  Grand  Jury,  and  which  are  now  commonly  called 
the  "Watergate  Affair."  The  position  of  the  Association  was  based  upon  its 
Standards  for  Criminal  Justice,  which  provide  that  a  prosecuting  officer  should 
have  no  conflict  of  interest  or  the  appearance  of  a  conflict  of  interest.  Thus,  under 
the  Standards,  it  would  be  improper  for  an  investigation  of  the  President  him- 
self, of  the  Office  of  the  President,  or  of  the  Executive  Branch  of  the  Federal 
Government,  to  be  conducted  by  a  prosecutor  subject  to  the  direction  and  control 
of  the  President. 

Based  upon  assurances  made  publicly  by  high  officers  of  the  Administration, 
the  ABA  was  most  hopeful  that  when  Archibald  Cox  was  appointed  Special 
Pro.secutor,  he  would  be  allowed  to  pursue  justice  in  all  aspects  of  his  inves- 
tigation without  control  b.v  those  whom  he  was  charged  with  investigating.  Now, 
the  President  of  the  United  States,  b.v  declaring  an  intention,  and  l»y  taking  overt 
action,  to  abort  the  established  processes  of  justice,  has  instituted  an  intolerable 
assault  upon  the  courts,  our  first  line  of  defense  against  tyranny  and  arbitrar.y 
power.  Tlie  abandonment,  by  Presidential  fiat,  of  the  time-stated  procedures  to 
insure  the  equitable  distribution  of  justice  constitutes  a  clear  and  present  dan- 
ger of  compelling  significance.  The  substitution,  again  by  Presidential  fiat,  of  a 
makeshift  device— unilaterally  improvised  and  conferring  upon  one  individual 
functioning  in  secret,  the  power  to  test  evidence — may  well  be  acceptable  for  a 
Congressional  investigation,  but  to  also  insist  that  it  be  utilized  by  the  courts  in 
criminal  proceedings  is  an  assault  of  wholly  unprecedented  dimension  on  tlie  very 
heart  of  administration  of  justice.  The  absolute  gravity  of  the  situation  demands 
the  most  resolute  course  on  the  part  of  the  courts  and,  if  necessary,  the  Congress. 

There  can  be  no  menace  to  our  security  from  within  and  none  from  without 
more  lethal  to  our  liberties  at  home  and  more  fatal  to  our  infiuenee  abroad  than 
this  defiant  flaunting  of  laws  and  courts.  As  an  American,  as  a  law.ver.  and  as 
an  officer  of  the  court,  in  expressing  the  gravest  concern.  I  express  my  hope  and 
confidence  that  the  judicial  and  legislative  forces  of  this  nation  will  act  swiftly 
and  decisively  to  challenge,  repeal,  and  correct  this  damaging  incursion  by  the 
President  of  the  United  States  upon  the  system  of  justice,  and  therefore  upon 
the  basic  liberties  of  the  citizens  of  this  country. 

I  continue  to  hope  also  that  the  President  of  the  United  States  will,  upon  fur- 
ther reflection,  change  his  course  and  cease  what  T  believe  to  be  an  unprecedented 
flaunting  of  the  rule  of  law.  I  also  believe  that  the  Congress  should,  as  its  first 
priority,  take  whatever  measures  are  available  to  it  to  reestablish  the  office 
of  tlie  Special  Prosecutor  and  to  make  the  Special  Prosecutor  independent  of  the 
direction  and  control  of  those  whom  he  is  investigating. 
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The  people  of  this  country  will  never  believe  that  justice  has  been  done  in 
the  "Watergate  Affair"  until  such  time  as  that  independent  prosecutor  is  per- 
mitted to  go  into  all  asi)ects  of  the  "Watergate  Affair"  without  limitations  or 
controls  imposed  on  him  by  those  whom  he  has  reason  to  believe  are  possible 
participants.  At  the  same  time,  it  is  clearly  proper  that  those  who  are  being  in- 
vestigntod  l)y  the  Special  Prosecutor  present  their  oiijections  to  his  conduct  to 
the  courts  for  a  determinati(jn  as  to  wliether  such  conduct  is  legally  permissible. 

I  pledge  to  do  all  within  my  personal  power  to  see  that  the  American  Bar 
Association  assists  the  United  States  District  Court  for  the  District  of  Colum- 
bia and  any  other  Federal  court  in  the  discharge  of  its  duties  and  responsibilities 
in  this  Constitutional  crisis. 

Ah  a  ttnal  comment,  I  applaud — indeed,  I  am  proud  of — the  action  of  three 
great  lawyers,  Elliot  Richardson,  William  Ruckelshaus,  and  Archibald  Cox,  who, 
in  a  most  drauuitaic  way,  have  emphasized  to  the  people  of  this  nation  that 
they  are  lawyers  who  honor  and  cherish  the  tradition  of  the  legal  profession 
■  iUd  that  they  are  lawyers  who  propei-ly  and  without  hesitation  put  ethics  and 
professional  honor  above  public  office. 

Mr.  HuNOATE.  A<zaiii,  I  extend  a  welcome  and  the  appreciation  of 
the  committee  to  yon  for  beino-  wdth  iis  to  cotitribtite  to  onr  consid- 
eration of  this  very  important  subject  matter. 

I  have  a  somewhat  warm  feeling-  for  the  ABA.  I  have  worked  with 
the  tax  exempt  wing  in  the  American  Bar  Foundation  in  1956  on 
a  survey  of  the  administration  of  criminal  justice,  and  I  knoAv  the 
interest  of  the  association  in  this  field  is  not  just  come  to  fruition, 
but  it  has  been  a  deep  and  I^roadening  interest,  and  yon  have  v.orked 
at  it  a  long  time. 

Mr.  Smith,  Yes. 

Mr.  HuNGATE.  Mr.  Kastenmeier. 

Mr.  Kastexmeieij.  Thank  you,  ISlr.  Chairman,  and  I  would  like  to 
compliment.  Mr,  Smith  on  a  most  forceful  statement,  and  one  in  gen- 
eral terms  very  useful  to  this  committee  for  its  advice  and  the  guide- 
lines it  sets  forth.  It  is  my  understanding  that  this  very  morning 
the  President  has  suggested  that  two  names  will  be  sent  over  to  the 
Senate,  one  for  another  Special  Prosecutor,  and  that  in  connection 
tlierewitli  were  certain  conditions  which  the  President  said  he  would 
agree  to;  namely,  that  such  a  Special  Prosecutor  would  not  be  dis- 
charged except  with  the  consent  of,  I  think,  the  chairmen  of  the  Sen- 
ate and  House  Judiciary  Committees. 

There  ma}'  have  been  other  conditions  of  that  sort,  but  I  think 
tliat  is  the  essential  element  of  the  proposal  the  President  makes. 

Assuming  that  is  the  case,  would  this  be  agreeable  to  you  ?  Does  this 
suffice  as  a  substitittion  for  an  independent  prosecutor  that  you 
recommend  ? 

]Mr.  Smith.  Well,  first  as  a  predicate,  because  I,  too,  read  the  news- 
pai:)er  and  have  heard  the  speculation  as  to  the  name  of  the  man,  I 
would  say  he  is  a  personal  friend  of  mine  for  whom  I  have  tlie  highest 
esteem,  and  I  doubt  that  the  Acting  Attorney  General  could  have 
found  a  better  man  in  America  than  Mr.  Leon  Jaworski. 

To  answer  your  specific  question,  it  Avould  not  change  our  position 
in  any  way.  "\Ve  believe  that  the  Special  Prosecutor  should  not  be  ap- 
[)ointod  by  the  person  who  he  is  investigating.  One  reason  for  this  is 
our  desire  to  have  the  Amei-ican  people  feel  that  the  investigation  is 
made  Avithout  a  conflict  of  interest,  or  the  appearance  of  a  conflict  of 
interest.  When  somebody  appoints  and  selects  the  person  who  is  to 
investigate  him,  still  people  may  wonder  why  was  he  selected.  And, 
even  thougli  I  personally  know  Mr.  Jaworski  to  be  an  absolutely  tre- 
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mendoiis  man,  those  wlio  do  not  have  tlie  benefit  of  knowing  him  may 
quite  properly  wonder  why  ^xas  he  chosen  by  the  President.  They  may 
ask,  would  somebody  have  been  chosen  tliat  Avas  going-  to  cause  trou- 
ble. Frankly,  it  puzzled  me  a  little  to  read  in  the  paper  today  that  Mr. 
Jaworski  would  be  interviewed  by  ^Ir.  Haig,  Mr.  Buzhardt,  and  IVIr, 
Garment,  since  he  might  investigate  those  in  the  executive  office.  If  he 
is  to  be  their  adversary,  why  is  he  subject  to  their  scrutiny  and  approval 
apparently  before  selection? 

^Ir.  Kastenmeier.  It  Avould  appear,  and  I  did  not  mention  Mr. 
Jaworski'S  name  because  I  do  not  think  his  excellent  reputation  is 
really  in  point  here.  I  think  he  is  generally  acknowledged  to  be  a 
superb  lawyer. 

Mr.  Smith.  He  is  a  fabulous  man. 

i\Ir.  Kastenmeier.  But  the  fact  is,  even  under  this  arrangement,  he 
is  still  an  employee  of  the  President,  so  to  speak,  is  he  not?  And  this 
is  the  problem. 

Mr.  Smith.  Yes.  Yes,  sir.  "We  think  that  he  ought  to  be  absolutely 
independent  of  the  President,  either  in  the  initial  appointment  or  in 
operation  and  control.  Now,  under  the  hypoethical  that  you  gave  me, 
that  the  President  has  allegedly  said  the  Special  Prosecutor  could  he 
discharged  only  with  the  concurrence  of  specific  congressional  leaders, 
here  also,  only  the  President  can  initiate  the  discharge.  We  think  that 
somebody  else  ought  to  have  that  authority-. 

No  independent  prosecutor,  or  anybody  else,  should  be  free  from 
all  control.  But  they  should  be  free  from  the  control  of  the  person 
Avhom  they  are  directed  to  investigate. 

It  is  just  as  important  hei-e.  I  think,  that  iMM-liajis  the  most  important 
thing  facinjr  this  country  rio-ht  now  is  credibility  and  a  restoration  of 
faith.  It  will  be  extremely  hard  if  the  person  who  investigates  these 
charges  finds  out  there  is  nothing  to  them :  then  he  would  have  to 
explain  to  the  American  people  whv  he  is  not  prosecuting.  His  jol) 
to  persuade  the  people  to  believe  his  finding's  is  very  important  to 
this  countrv.  I  am  sure  that  a  fii-st-i-ate  prosecutor,  when  he  gets  all  of 
the  facts,  is  going  to  exonerate  a  lot  of  the  people  who  have  been 
connected  with  "Watergate.  Some  of  them  he  may  pi-osecute,  of  course, 
but  I  am  inclined  to  believe  that  the  bulk  of  them  will  be  exonerated. 
But  it  is  more  important  that  the  man  who  makes  the  investigation, 
and  then  exonerates  some,  be  free  from  anv  conflict  of  interest,  or  the 
appeai-ance  of  a  conflict  of  interest,  than  in  any  other  case. 

Mr.  Kastenmeier.  I  could  not  agree  with  you  more,  Mr.  Smith.  And 
so  that  the  recoi'd  be  clear,  at  least  tlie  last  news  we  have  is  a  phone 
call  from  Mr.  Max  Friedersdorf  of  tlie  "White  House,  as  follows,  and 
I  quote : 

The  President  Mill  announce  at  10  o'clock  this  niornina:  the  appointment  of 
Senator  Saxhe  as  Attorney  (Jeneral  and  Le<in  .Jaworski  as  Special  Prosecntor.  He 
will  also  annonnce  that  the  Specinl  Prosecutor  will  not  he  removed  without  the 
consensus  of  the  House  and  Senate  leadershiji,  and  the  diairman  and  ranking 
memher  of  hoth  the  House  and  Senate  .Judiciary  Committees. 

But  I  think  we  are  still,  as  you  suggest,  in  the  same  box  with  respect 
to  the  initiation  of  a  possible  discharge,  and  the  fact  that  the  Pivsident 
still  i-egai-ds  this  individual  as  his  emi)l()yee,  as  he  did  Mr.  Cox. 

T  would  furthei more  ask  you,  ^Nlr.  Smith,  insofar  as  we  have  to  deal 
witli  specifics,  and  insofar  as  vou  arc  nl)]e  to  oji  Ix'half  of  eitlier  the 
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American  Bar  Association  or  yourself,  could  you  suggest  which  ap- 
proach Ave  uiioht  take  ?  For  example,  innuv  Members  of  this  House  and 
of  the  other  body  have  suggested  that  either  the  chief  judge  of  the 
Federal  District  Court  of  the  District  of  Columbia,  or  a  panel  thereof, 
be  entitled  to  appoint  such  a  prosecutor.  Clearly,  the  Prosecutor  would 
be  independent.  But  some  people  raise  the  objection  as  to  whether  it  is 
constitutional  for  the  court  to  engage  a  prosecutor  exercising  an  ex- 
ecutive function.  AAliat  is  your  view  about  that,  sir? 

yh'.  Smitif.  Well,  the  view  of  the  association  would  coincide  with  my 
])ersonal  view.  That  is,  that  the  most  desirable  way  for  this  to  be 
done  constitutionally  is  for  the  ap)>ointment  to  be  made  by  the  U.S. 
District  Court  for  the  District  of  Coluuibia.  That  appointment  shoidd 
be  uiade  by  the  court,  not  bj'  one  judge.  However,  the  court  could 
decide  on  internal  procedures  selection  committees,  panels,  delegation 
of  authority;  as  long  as  the  ultimate  decision  was  made  by  the  court. 

Mr.  Kastkxmeier.  "Well,  I  thank  you  for  your  answers,  sir,  and  I 
yield  back  the  balance  of  my  time.  Mr.  Chaiiman. 

Mr.  HuNGATE.  Yes,  sir. 

Before  I  yield  to  Mr.  Smith  of  Xew  York,  I  have  a  brief  question. 

We  are  told  that  the  President  will  not  lemove  the  new  Special 
Prosecutor  without  a  consensus  of  the  House  and  Senate  leadership  on 
both  sides  of  the  aisle,  and  the  chairmen  and  ranking  minority  jnem- 
bers  of  the  House  and  Senate  Judiciary  Connnittees.  How  would  you 
define  ''consensus'"  ^ 

Would  you  have  an  opinion  on  that  ? 

Ml'.  Smith.  I  think  that  is  as  specific  as  a  definitive  ruling  of  the 
court. 

^Ir.  HuNGATE.  Thank  you,  Mr.  Smith. 

Mr.  Smith,  I  give  you  Mr.  Smith,  the  distinguished  ranking  mi- 
nority member  from  Xew  York.  We  have  got  the  Smith  brothers  this 
morning. 

Mr.  Smith  [Xew  York].  ^Slr.  Suiith,  I  want  to  apologize  for  not  be- 
ing here  to  hear  your  testimony,  but  I  shall  certainly  read  it  with  great 
interest,  and  I  thank  you  for  coming  before  this  committee  and  giving 
us  your  time  and  your  thoughts,  and  the  thoughts  of  your  great  orga- 
nization. And  so,  I  am  going  to  pass  on  the  questioning  to  somelxxly  to 
whoui  it  is  more  apropos  since  he  was  here. 

Mr.  HcxGAiT..  Mr.  Edwards. 

Mr.  Edwards.  Thank  yon,  Mr.  Chairman. 

Mr.  Smith,  thank  you  for  an  excellent  statement.  You  suggest  that 
a  sound  precedent  for  the  court  in  the  District  of  Columbia  filling  the 
vacancy,  or  apjjointing  the  Special  Prosecutor,  would  be  the  filling  of 
the  vacancies  in  the  office  of  the  U.S.  attorney.  28  U.S.C.  546.  You  con- 
sider that  a  good  and  sound  precedent  for  this  rather  extraordinary 
procedure  ? 

Mr.  S:\nTii.  I  considei-  it  more  as  an  exam]:)le.  I  do  not  have  the  con- 
stitutional fears  that  have  been  expressed  by  others.  I  have  not  sat 
down  and  scholarly  researched  it  myself,  but  based  on  experience  as 
a  lawyer  who  for  many  years  has  been  engaged  in  constitutional  inter- 
pretation and  for  many  years  has  worked  in  constitutional  diafting. 
I  have  a  feeling  that  there  is  not  any  real  constitutional  problem  in 
this  area.  However,  to  be  specific,  we  use  that  as  an  example,  not  as  a 
precedent. 
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Xow,  some  of  our  people  have  researched  the  matter  for  the  ABA 
.iiid  tlieir  opinion  is  that  what  we  have  suggested  is  a  constitutionally 
sound  procedure.  xVnd  they  too  used  this  as  an  example.  We  are  not 
saying  that  this  statute  determines  the  constitutionality,  but  Ave  do 
point  out  that  it  exists  and  tiiat  it  has  not  been  questioned  that  the 
courts  could  appoint  a  prosecutor  who  has  the  same  basic  duties  as  are 
here  contemplated. 

Mr.  Edwards.  Under  546,  the  U.S.  attorney  is  a]:>pointed  by  tlie  dis- 
trict courts.  Can  he  be  fired  by  the  Attorney  General  ? 

Mr.  Smith.  No,  sir.  A  new  U.S.  attorney  can  be  appointed,  con- 
firmed by  the  Senate,  and  the  temporary  appointee  made  by  the  court 
is  automatically  terminated.  It  is  only  a  temporary  expedient  for  the 
courts  to  fill  a  vacancy  while  a  vacancy  exists,  and  to  tiiat  extent  the 
Attorney  General,  by  recommending  somebody  to  the  President, 
seeming  his  nomination  and  confirmation,  can  have  an  impact  on  him. 
But  he  has  no  right  to  fire  him. 

Mr.  Edwards.  Thank  you  very  nmcii. 

]\rr.  ITuxGATE.  Mr.  Dennis. 

Mr.  Dennis.  ]Mr.  Smith,  we  all  appreciate  your  being  here  and  giv- 
ing us  this  statement,  Referring  again  to  this  statute  v/hich  provides 
for  the  filling  of  vacancies  in  the  office  of  tlie  XLS.  attorney,  of 
course  all  of  those  U.S.  attorneys  are  subject  to  removal  by  the 
President,  all  of  them  wlio  are  appointed  under  that  statute,  so  I  take 
it  you  are  not  citing  the  statute  as  an  example  on  that  branch  of  the 
matter?  You  do  not  want  him  to  be  subject  to  removal  as  I  understand 
it? 

Mr.  Smith.  This  is  a  unique  situation,  and  as  a  unique  situation  I 
think  that  the  President  should  not  have  the  right  to  remove  from 
office  a  temporary  U.S.  attorney  appointed  by  the  courts.  Pie,  of  course, 
has  tlie  riglit  to  name  a  new  and  permanent  IT.S.  attorney;  this  has  the 
effect  under  the  statute  of  removing  the  court's  temporary  appointee 
wlio  is  under  the  conti'ol  of  the  President  to  some  extent.  That  statute 
is  an  example  of  the  courts  being  the  appointing  authority,  and  that 
statutoi-y  process  in  its  entirety  is  not  what  I  want.  I  would  not  want 
here  a  Special  Prosecutor  constituted  by  the  courts  who  could  be  re- 
moved by  the  President's  simply  naming  somebody  else. 

]Mr.  Dennis.  Well,  actually — and  you  may  Avell  he  right  in  your 
thrust — but  are  not  all  I^S,  attorneys,  whether  regular  or  special,  re- 
moval)le  by  the  President  ? 

^fr.  Smith.  Yes,  sir.  exce]:)t  tliose  Avho  are  acting.  He  cannot  remove 
them  as  such.  He  can  replace  them.  Tliat  is  tlie  same  tlnnsr.  perhaps, 

but 

Mr.  Dennis.  Well,  my  impression  Avas  lie  could  even  remove  them, 
but  T  may  be  mistaken. 

Of  course,  you  knoAv.  you  may  be  right,  and  I  see  the  basis  on  AAiiich 
yon  f)roceed,  Avhich  I  thinic  is  a  sound  basis  myself,  generally  speak- 
ing that  von  cannot  iuAestigate  youi'self.  But  the  constitutional  di- 
lemma Avhicli  some  ]')pople  es))Oused  here  is  not  entirely  simple,  it  seems 
to  me.  I  hiiyo  got  about  four  briefs  in  front  of  me  uoaa*  AA-hich  argue 
that  (luestion  back  and  forth  and,  of  course,  the  problem  AA'ith  the  Pres- 
idential appointment  is,  as  you  know,  that  that  normally  im]X)rts 
Presidential  removal  ])OAver.  The  problem  Avith  a  judicial  aj)])oint- 
mont,  hoAVf'ver.  is  that  m;iny  peoph'  S'n'  that  the  prosecution  of  the 
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criminal  laAV  is  basically  an  executive  function,  which  I  think  is 
probably  true.  And  the  U.S.  attoi']ieys  avIio  are  carryino-  that  out, 
whether  special  or  reiiular.  are  pert"oriuin<>-  an  executive  function  as 
an  arm  of  the  executive  branch  or  a  l)aiKl  of  tlie  President,  as  the 
court  said  in  one  of  the  cases,  and  tliat,  therefore.  3'ou  <^'ct  into  con- 
stitutional problems  wlien  you  start  havin<>-  the  judicial  branch  ap- 
point executive  officers  to  ])erform  executive  functions. 

Now,  you  do  not  think  that  is  any  problem,  I  take  it  ? 

Mr.  Smith.  Well,  the  classifications  and  the  examples  that  you 
give  are  such  that  certainly  I,  as  a  trial  lawyer,  admit  that  sound 
arguments  on  opposing  positions  can  be  made.  Many  of  tlie  decisions 
that  talk  about  what  a  prosecutor  is.  Mhether  an  executive  fuuction 
or  some  other  kind  of  function,  have  a  difterent  context.  As  lawyers 
we  use  those  decisions  to  persuade  in  argument  and  we  try  to  draw  a 
position  that  favorably  afi'ects  the  position  which  we  are  now  advo- 
cating. The  truth  and  fact  of  it  is  that  this  is  a  unique  situation,  un- 
jniralleled  in  the  history  of  this  Xation.  in  which  people  at  the  top 
of  the  executive  branch  are  being  investigated. 

We  do  not  have  experience  witli  such  a  situation  and  those  court 
decisions  to  which  you  make  reference  do  not  so  indicate.  Our  ex- 
l^eriencc  with  the  common  law,  which  is  accepted  in  this  comitry.  our 
experience  over  the  years,  has  indicated  a  lawyer  before  the  courts 
cannot  have  a  conflict  of  interest  and  properly  discharge  his  responsi- 
bility. The  Constitution  provides  that  the  onh'  way  a  President  can 
be  tried  is  by  impeachment.  But,  it  also  provides  that  if  he  were 
impeached  and  convicted,  Vv'hatever  crimes  he  may  have  committed, 
whatever  investigation  had  been  brought  up  during  tlie  period  of 
time  that  he  was  President  would  carry  over,  and  he  could  then  l)e 
prosecuted  in  the  courts,  and  that  the  conviction  of  impeachmeiit 
would  not  exonerate  him  from  those  responsibilities. 

It  seems  to  me  then  that  the  people  who  drafted  the  Constitution 
must  have  had  in  mind  that  the  President  himself  could  not  in  any 
way  control  an  investigation  of  possible  crime  in  which  he  may  be 
involved.  And,  while  it  is  quite  clear  to  me  that  the  President  cannot 
be  tried  or  even  indicted  while  he  is  the  President  of  the  Ignited 
States,  it  seems  equally  clear  to  me  under  the  Constitution  that  lie 
can  be  investigated,  and  that  he  can  be  investigated  by  both  of  the 
other  branches  of  Government.  So  it  is  my  opinion  that  if  the  Congress 
wanted  to  investigate  him  in  the  impeachment  pi'ocess,  they  can;  or. 
if  tlie  Congress  wanted  to  authorize  the  courts  to  do  that  investigation 
througli  court  procedures,  that  they  could. 

Mr.  Dexxis.  Do  you  belong  to  the  school  of  thought,  then,  which 
feels  that  the  President  Avould  have  to  be  impeached  and  convicted, 
and  removed  from  office  before  he  could  actually  be  tried  for  a  criminal 
offense  ? 

Mr.  Smith.  Yes,  sir,  I  do. 

Mr.  Dennis.  Of  course,  at  that  point  he  would  be  tried  by  the 
regular  U.S.  attorney,  I  suppose  ? 

Mr.  Smith.  Yes,  sir;  I  think  it  would  be  ]Dro])er.  There  would  no 
longer  be  a  conflict  of  interest  then.  A  Special  Prosecutor  could  do  it, 
however.  The  matter  is  one  of  appearance.  For  example — I  do  not 
think  that  any  judge  or  Prosecutor  "who  had  been  appointed  bv  the 
President  should  try  him,  even  though  lie  is  no  longer  the  President, 
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becall^e  there  remains  the  appearance  of  a  conflict.  While  there  is  no 
real  coiiflict,  peoT)le  may  -svonder  here  if  the  man  who  received  a 
lifetime  appointment  as  judg-e,  or  an  appointment  as  a  U.S.  attorney, 
fi'om  the  fellow  whom  he  is  prosecuting,  is  really  boring  in  and  doing 
the  job.  While  he  might  be,  and,  of  course,  we  would  hope  that  he 
would  be,  tlie  ai:)pearance  to  people  is  also  important — perhaps  as 
important  as  the  fact. 

Mr.  Dexnis.  Well,  now,  of  course  it  is  a  much  debated  question, 
as  you  know,  whether  he  actually  has  to  be  impeached  and  removed 
before  he  can  be  tried. 

Mr.  SiMiTii.  Yes,  sir. 

]\fr.  Dennis.  Supposing  tliat  is  not  so,  or  is  ultimately  held  not  to 
be  true,  and  he  could  be  tried  while  in  office.  He  could  certainly  be 
tried,  and  normally  would  be  tried  by  the  ordinary  prosecuting 
officals.  the  U.S.  attorneys  in  the  Department  of  Justice  in  that  case, 
would  he  not? 

Mr.  Smith.  I  would  hone  that  any  man  who  had  a  conflict  of  in- 
terest would  disqualify  himself  from  acting,  and  T  think  anybody 
appointed  by  the  President,  in  my  iudgment,  would  have  a  conflict 
of  interest,  in  prosecuting  the  Pres'dent.  That  is  'why  I  am 
SI  1  gffp  ?  t  i  n  g 

Mr.  Dennis.  So  you  would  have  to  have  a  Special  Prosecutor  in  that 
case  ? 

Mr.  Smith.  That  is  what  I  am  suggesting,  that  the  Prosecutor 
sliould  be  somebody  who  is  not  appointed  by  the  persoii  who  is  being 
tried.  I  do  not  see  hoAv  anylxjdy  could  prosecute  somebody  who  had 
given  him  the  job.  I  know  wlien  Attorney  General 

Mr.  IIfngate.  Pardon  me.  If  you  are  in  politics  a  while,  you  can 
find  tliat  out. 

]\[r.  Smith.  Yes,  sir.  I  kncm-  that  when  Attorney  General  Klein- 
dienst  resigned,  the  President  pointed  out  that  the  resignation  was 
quite  proper  under  ethical  traditions  because  it  appeared  that  he  was 
going  to  have  to  investigate  people  with  whom  he  had  been  closely 
associated.  Well,  that  ethical  principle  still  holds,  and  to  me  the 
j)i'inri]^le  the  President  enunciated  there  seems  to  be  relevant  here. 

^Ir.  HoGAN.  Would  the  oentleman  vield  briefly  ? 

Mv.  Dennis.  All  rioht. 

Mr.  HoGAN.  Does  the  witness  feel  a  judge  appointed  by  the  President 
would  be  ineligible  to  try  him  too  ? 

Mr.  Smith.  Yes,  sir. 

Mv.  HoGAN.  Thank  you. 

INIr.  Dennis.  AVe  did  have  a  somewhat  similar  situation  in  this  coun- 
try, and  that  was  the  famous  Tea))ot  Dome  situation.  In  that  case  the 
Special  Prosecutor  was  appointed,  but  the  Congress  passed  a  joint 
resolution  authorizing  and  directing  the  President  of  the  United 
States  to  make  the  ai)])ointment  by  and  with  the  advice  and  consent  of 
the  Senate.  And  that  was  done.  And.  of  course,  the  Special  Prosecutor 
did  go  ahead  and  conduct  those  prosecutions,  including  that  of  the 
Atto)'ney  General,  as  you  recall,  for  a  period  of  about  B  years.  That 
was  the  remedy  used  at  that  time.  Tt  seemed  to  work.  What  would  you 
say  to  that  appi-oach  here  ? 

Mr.  Smith.  In  that  case  the  President  Avhose  aduiinistration  they 
wei'c  investijratinir  was  dead.  The  Executive  officers  wlio  were  to  be 
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iuvestiirated  did  not  have  aiiytliing  to  do  witli  the  appointing  autliority. 
as  I  understand  it.  The  new  President  did  it,  and  he  wanted  the  in- 
vestigation made,  but  tlie  investigation  was  not  directed  at  Jiim  or 
his  people.  It  Avas  directed  at  other  people. 

Mr.  Dexxis.  It  was  directed  at  very  high  officials  of  the  administra- 
tion. 

Mr.  Smith.  Yes,  sir.  It  was  directed  at  the  Attorney  General,  and 
they  bypassed  him  there,  and  I  think  that  was  proper. 

Mr.  Dexxis.  You  see,  the  problem  is  that  if  you  should  be  wrong 
and  some  of  these  fellows  that  think  there  are  constitutional  problems 
should  be  right,  wo  start  down  that  road  where  we  might  get  all  of 
these  indictments  thrown  out,  and  what  I  keep  thinking  is,  if  you  could 
follow  a  better  established  road,  and  somehow  hedge  it  around  with 
ejiough  safeguards  such  as  they  attempted  to  do  in  the  Tea})ot  Dome, 
we  might  be  a  little  safer.  We  could  look  a  little  silly  down  the  road 
somewhere  otherwise. 

Mr.  Smith.  I  understand  those  problems,  and  I  think  that  it  would 
])erhaps  be  constitutionally  safer  to  do  it  exactly  like  you  said.  But, 
it  would  not  do  the  job.  The  people  of  our  country,  in  my  judgment, 
:ire  not  going  to  be  satisfied  for  the  executive  branch  of  Government 
at  the  highest  levels,  including  the  Office  of  the  President,  to  be  in- 
vestigated by  somebody  selected  by  the  President  to  conduct  that 
investigation.  It  has  the  appearance  of  a  conflict,  as  well  as  a  i-eal 
conflict. 

Now^  I  know  Mr.  Leon  Jaworski,  and  if  he  is  selected,  as  is  rumored, 
lie  is  a  very  fine,  independent  man.  and  he  will  do  a  tremendous 
job.  But,  not  everybody  has  the  privilege  of  Iviiowing  him  that  w^ell. 
Otlier  people  might  wonder  why  he  w^as  selected  by  those  people  to 
make  tliis  investigation  of  those  who  selected  him.  Why  could  not 
somebody  else  select  him?  So,  assuming  that  there  are  constitutional 
jn'oblems  in  tlie  appointment  of  a  Special  Prosecutor  by  the  conrts, 
and  T  am  not  naive  enough  to  suggest  that  others  might  disagree  with 
my  judgment  on  the  Constitution  here,  I  would  still  go  that  way 
because  if  tlie  Special  Prosecutor  is  selected  in  any  other  way,  Water- 
gate will  continue  to  he  with  us.  It  is  important  that  we  get  somebody 
who  can  come  in  here  and  eitlier  exonerate  or  convict  these  people  who 
are  under  those  terrible  charges;  that  we  get  someone  who  can  look  at 
all  of  the  facts  and  then  can  go  before  the  people  and  say:  I  am  inde- 
iH^ndent;  this  fellow  who  I  am  investigating  did  not  select  me:  some- 
body else  did,  and  I  have  looked  at  all  of  the  facts  and  these  charges 
are  unAvarranted  and  these  matters  should  be  dropped.  We  need 
something  like  that,  and  until  we  get  something  like  that,  we  are  not 
goi  ng  to  be  abl  e  to  put  Watergate  behind  us. 

Mr.  Dexxis,  Thank  yon,  sir. 

Thrink  you.  Mr.  Chairman. 

]\rr.  ITttxgate.  The  gentleinan  from  South  Carolina.  Mr.  ^Nlann. 

]\rr.  ^Iaxx.  ]Mr.  Smith.  I  first  want  to  compliment  you  for  your 
early  response  to  the  crisis  of  the  weekend  before  last.  In  your  state- 
ment of  October  22  yon  indicated  a  feeling  for  the  fundamental  system 
of  law  in  this  country,  which  I  am  sure  caused  a  lot  of  people  to  think 
clearlv  on  that  subject.  A  proposal  is  before  this  committee  which 
would  ])ermit  the  chief  judge  to  appoint  a  three-judge  panel  to  apjioint 
the  S]:)ecial  Prosecutor. 
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Xow,  I  realize  that  the  American  Bar  xVssociation  board  of  governors 
did  not  have  that  alternative  before  them  when  you  met.  What  is 
your  offhand  reaction  to  that  suggestion  ? 

Mr.  Smith.  I  basically  think  that  it  would  be  far  better  than  having 
the  Special  Prosecutor  appointed  solely  by  the  judge  who  was  to  try 
the  case.  Based  upon  past  experience  and  feelings,  I  think  also  that 
tliat  appointment  would  be  constitutionally  permissible.  However. 
T  do  not  think  that  it  looks  as  good  as  for  other  judges  to  be  involved. 
So,  I  think  this  panel  idea  is  far  superior  to  that.  I  do  not  think  that 
the  panel  idea  is  inconsistent  with  the  position  of  the  American  Bar 
Association.  I  think  we  envision  that  the  court  itself  could  set  up 
procedures  under  its  rules  to  discharge  this  responsibility  if  the 
Congress  granted  it  to  do  it,  and  that  tliey  could  by  court  role  haAe 
a  panel  screen  tlie  selections  for  the  court,  and  that  such  a  proce- 
dure would  not  be  inconsistent  with  what  we  asked  for  through  the 
board  of  governors  of  the  American  Bar  Association. 

]SIr.  jMaistx.  As  lawyers,  we  appreciate  the  implications  of  a  person 
appointing  his  own  investigator  or  prosecutor,  and  we  refer  to  the 
necessity  of  causing  or  making  CA'erv  effort  to  remove  the  appearance 
of  any  influence.  But.  I^ecause  of  the  fact  that  we  are  dealins:  witli  a 
couple  of  hundred  million  hiymen  in  this  country,  I  wonder  if  we  can 
articulate  tlie  ]")rob]ems  that  can  arise  from  the  appointment  of  a 
Prosecutor  in  tliis  case  by  the  President,  and  without  any  reflection 
upon  the  appointee. 

Would  you  not,  for  example,  say  that  such  appointment  would  im- 
ply a  prior  consultation  that  would  indicate  tliat  they  are  philosoplii- 
cally  in  tune,  or  that  is,  would  imply  that  there  is  a  tacit  understauding 
that  positions  taken  by  the  appointor  would  be  complied  with  l)y  the 
appointee? 

Mr.  Smith.  Yes,  sir,  I  would.  I  may  say.  when  I  learned  as  I  walked 
in  here  today  that  the  President  was  going  to  noininate  Mr.  Jaworski 
that  I  got  into  a  conflict  of  interest  myself.  I  thought,  how  can  I  be 
theoretically  honest  here,  when  they  have  such  a  wonderful  fellov.- 
whom  they  have  picked,  and  who  is  my  friend,  and  who  I  know  will 
do  a  good  job?  And  then  I  thought  about  it  some  more,  and  I  decided 
that  that  does  not  answer  the  problem  that  I  have  been  articulating, 
and  that  just  the  things  you  mentioned  do  exist,  and  that  the  people 
in  my  juctgment  Avould  not  be  satisfied  until  it  is  a  Special  Prosecutoi- 
otherwise  appointed.  And  so,  I  decided,  after  thinking  about  it,  that 
my  position  should  be  exactly  as  it  was  yesterday,  and  that  the  appoint- 
ment of  ^Ir.  Jaworski  did  not  change  it  in  any  v^aj. 

Mr.  Maxn.  Thank  you,  sir.  Thank  you,  ^Iv.  Chairman. 

Mv.  IIuxGATE.  Thank  you. 

Mr.  ^Maj'ue. 

]\rr.  ]\L\YXK.  Thank  you,  Mr.  Chairman. 

President  Smith,  I  certainly  wanted  to  commend  you  and  the  board 
of  goAernors  for  the  very  active  interest  that  you  have  disi)layed  in 
this  matter  of  such  importance  to  our  country.' I  feel  that  the  people 
of  tlie  United  States  will  be  enocuraged  by  the  Amei'ican  Bar  Associa- 
tion's active  ])articipation,  and  I  too  want  to  say  that  I  certainly  agree 
with  the  point  made  in  your  testimony,  that  even  though  it  was  legal 
for  the  President  to  discharge  Mr.  Cox,  there  is  no  question  that  he 
had  tlie  power  to  do  so,  that  it  nevei'thelcss  was  a  verv  unwise  and 
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unfortunate  tliin«:  which  was  very  damaging  to  the  judicial  process 
in  the  United  States. 

Now,  I  was  interested  in  the  answers  which  you  gave  when  rather 
suddenly  Mr.  Hogan,  my  colleague  on  my  right,  asked  you  if  a 
judge  appointed  by  the  President  should  be  ineligible  to  try  him,  and 
you  said  yes.  Now,  on  further  reflection,  do  you  still  adhere  to  that 
view  ? 

^Ir.  SMmi.  Well,  of  course  I  understand  that  there  are  substantial 
legal  implications  involved  in  my  answer  and  that  the  judge  himself 
would  liave  to  decide  whether  within  his  own  conscience  he  had  a  con- 
flict which  would  require  him  to  recuse  himself.  I  do  think  from  the 
ai)pcarance  that  it  would  be  highly  desirable  that  a  judge  not  ap- 
pointed by  the  President  preside  at  a  trial  of  the  man  who  appointed 
Iiim.  But,  legally  each  judge  should  be  free  to  do  his  duty  and  dis- 
charge it  as  he  sees  fit  and  proper. 

Mr.  Mayne.  Weil,  now,  would  you  extend  that  to  the  Supreme 
Court  of  the  United  States  if  the  same  matter  were  to  reach  it  on 
appellate  review  ? 

Mr.  Smith.  Not  to  tlie  same  degree,  l)ut  it  would  at  least  concern 
me  there. 

Mr.  ]\LvTNE.  Well,  it  is  hard  for  me  to  believe,  Mr.  Smith,  that  you 
really  would  feel  that  it  was  not  in  the  best  interests  of  the  people 
of  the  ITnited  States,  or  in  the  faithful  administration  of  justice,  to 
disqualify  a  distinguished  lawyer  and  jurist,  for  example,  like  Louis 
Powell,  from  participating  in  such  a  major  decision. 

INIr.  Smith.  I  think 

Mr.  Mayne.  Do  you  really  carry  this  view  to  that  length? 

Mr.  Smith.  I  think  that  Justice  Pow^ell  would  be  concerned  al)Out  it 
and  properly  should  be.  There  are  of  course  differences  between  the 
appellate  court  and  the  trial  court.  When  the  matter  gets  above  the 
trial  level,  the  appearance  of  conflict  becomes  ditferent  in  degree.  But 
nevertheless,  still  I  Avould  be  concerned  about  it. 

Mr.  ]VL\YNE.  Well,  it  is  one  thing  to  be  concerned  about  it 

Mr.  Smith.  I  am  not  suggesting  legally  that  a  judge  would  have  to 
disqualify  himself  if  he  determined  that  there  is  no  bias  and  that  he 
could  render  a  fair  and  impartial  judgment. 

Mr.  Mayne.  Well,  it  is  one  thing  to  be  concerned  about  it,  and  it 
is  another  tiling  to  seem  to  be  laying  the  groundwork  for  disqualifying 
any  Nixon  appointee  to  the  Federal  bench  from  any  consideration  of 
any  of  these  matters.  And  it  seems  to  me  that  that  is  the  sort  of  ground- 
work laid  by  the  first  ansAver  that  you  made  to  Mr.  Hogan,  and  I 
welcome  some  moderation  of  that  view  which  you  have  now  ex- 
pressed, and  I  certainly  would  not  want  you  to  be  held  to  a  spur  of 
the  moment  answer. 

Mr.  Smith.  Right.  I  think 

Mr.  Mayne.  I  would  like  you  to  have  full  opportunity  to  reflect 
on  the  implications  of  your  first  statement. 

]SIr.  Smith.  Well,  while  you  are  putting  words  in  my  mouth,  I  think 
they  are  put  there  well,  and  I  will  accept  them  as  my  own.  I  do  need  to 
further  reflect  on  it.  but  it  still  is  my  tentative  posilion  that  ^y  should 
be  greatly  concerned  about  it,  and  I  would  hope  that  on  the  trial  level, 
if  the  situation  ever  arises,  a  judge  appointed  by  the  President  would 
not  trv  him.  Now,  the  President  could  not  be  tried  in  my  judgment, 


184 

while  he  was  the  President.  So  as  I  have  said,  if  he  was  actnally  being 
tried  he  tlien  woukl  only  be  a  citizen,  and  he  would  be  an  ex- Presi- 
dent, and  the  conflict  or  the  appearance  of  conflict  would  not 
be  exactly  the  same.  Certainly  I  am  not  suggesting  that,  I  do  not 
want  to  suggest  that,  the  President  is  ever  going  to  be  tried.  I  do 
not  know  of  anything  wrong  he  has  done  except  relating  to  the  mat- 
ters surrounding  the  firing  of  the  Special  Prosecutor,  and  that  is  ail 
I  am  fussing  about. 

That  is  not  a  criminal  matter,  and  I  do  not  want  to  crQt  into  a 
hypothetical  in  which  I  indicate  that  I  think  there  are  real  ])ossi- 
bilities  of  a  criminal  trial  of  the  President.  I  do  not.  And  I  do  not 
know  any  reason  to  believe  that  there  is  going  to  be  a  criminal  trial — 
of  an  ex-President,  and  I  do  not  want,  I  do  not  want,  to  lay  a  predicate 
that  is  bad  for  anybody  in  the  future.  To  that  extent,  I  am  very  glad 
that  you  qualified  my  previous  expression. 

Mr.  HoGAN.  Would  the  gentleman  yield  briefly? 

Mr.  ]VL\YNE.  Yes. 

Mr.  HoGAX.  I  am  sure  you  understand.  'Sir.  Smith,  that  the  Con- 
stitution mandates  that  the  Chief  Justice  of  the  Supreme  Court  pre- 
side over  any  impeachment  of  the  President. 

Mr.  Smith.  Yes. 

Mr.  HoGAN.  He  is  also  a  Presidential  appointee. 

Mr.  Smith.  Yes,  sir. 

Mr.  HoGAN.  So,  would  he  have  to  disqualify  himself  and  avoid  the 
constitutional  mandate  placed  on  him? 

Mr.  Smith.  In  my  opinion,  no,  not  mider  an  impeachment  trial. 
That  is  not  a  criminal  proceeding,  and  I  do  not  think  it  pro]ier  there 
that  people  who  are  his  allies  or  in  his  parties,  or  who  are  his  friends, 
or  otherwise,  disqualify  themselves  in  the  Senate,  or  the  House  either. 

Mr.  HoGAN.  I  submit  it  might  not  be  a  criminal  trial,  but  the  effect 
is  the  same. 

Mr.  Smith.  It  certainly  has  grave  consequences. 

Mr.  Mayne.  President  Smith,  this  is  not  a  criticism,  but  I  noticed 
that  you  rather  skirted  over  the  constitutional  problems  here,  leaving 
that  to  others,  which  is  entirely  proper.  But.  I  am  sure  you  realize 
that  those  of  us  who  are  sitting  up  here  will  have  to  very  carefully 
consider  those  problems. 

Mr.  Smith.  Yes.  sir. 

Mr.  Mayne.  And  may  I  also  say  that  I  find  it  a  good  deal  more 
comfortable  sitting  down  there,  rather  than  having  to  assume  some 
judicial  care  in  trying  to  consider  both  sides  of  the  question.  It  is 
much  better  trying  to  be  a  distinguished  trial  lawyer  like  yourself. 

I  take  it  from  vour  testimony  that  you  are  verv  strongly  opposed  to 
having  any  Special  Prosecutor  to  be  a  member  of  the  executive  branch 
of  Government? 

Mr.  SsnTii.  Yes,  sir.  I  think  that  is  the  position  of  the  American 
Bar  Association. 

Now,  so  that  we  would  not  misunderstand  each  otlier.  I  think  that 
we  want  to  get  this  matter  of  Watergate  behind  us,  and  if  ]Mr.  Cox 
had  been  left  in,  we  recognize  that  he  was  always  subject  to  those 
limitations  that  I  have  been  talking  about.  But.  we  went  along  witli 
his  appointment  and  hoped  the  matter  would  be  satisfactorily  resolved. 
If  the  Congress  comes  up  with  these  other  proposals  tliat  have  been 


185 

sn<jcrested  by  you  and  b}-  othei"S  on  tliis  panel,  well,  in  my  personal 
opinion  they  may  be  better  than  the  situation  "\ve  have  now.  The  asso- 
ciation is  suggesting  what  we  think  would  be  the  optimum,  and  the 
optimum  is  that  there  be  a  Special  Prosecutor,  not  appointed  by  those 
he  is  to  investigate,  and  not  in  any  way  under  the  control  of  those  whom 
he  is  to  investigate.  And  that  is  what  we  ask  the  Congress  to  do. 

However,  I  undei'stand  the  possible  constitutional  problems.  But,  I 
think  that  you  ought  to  resolve  them  by  going  ahead  and  doing  it  the 
way  Ave  have  suggested.  There  will  be  problems  if  it  is  declared  un- 
constitutional, but  the  other  problems  I  have  discussed  will  exist  if 
other  procedures  ai"e  followed,  and  those  problems  are  more  apparent, 
and  more  real,  and  as  long  as  they  exist,  vre  will  not  get  rid  of  Water- 
gate. 

Mr.  Mayne.  Well,  at  least  it  would  be  fair  to  say  that  you  do  have 
a  strong  preference  for  the  solution  being  one  in  which  the  Special 
Prosecutor  would  not  be  a  part  of  the  executive  brancli  ? 

]\Ir.  SMmi.  Well,  the  association  wants  him  appointed  by  the  U.S. 
District  Court  for  the  District  of  Columbia.  I  do  not  know  that  I  can 
articulate  well  this  concept  Congressman  Mayne,  but  I  do  not  think 
that  it  is  too  important  whether  you  characterize  that  the  Special 
Prosecutor  is  part  of  one  of  the  three  branches  of  the  Government  or 
not.  This  is  a  special  and  unique  circumstance,  and  the  theoretical 
exercise  of  in  which  department  the  Special  Prosecutor  has  to  be 
placed  should  be  reserved  until  the  court  has  to  consider  the  consti- 
tutionality of  the  office,  if  ever. 

AVliatever  power  exists,  this  is  the  best  way  it  can  be  done,  and  we 
should  try  it. 

Mr.  Mayne.  Well,  I  am  sure  you  would  agree  with  me,  and  I  think 
this  is  evident  from  what  you  have  already  said,  that  if  a  method  of 
selection  is  used  which  is  different  from  that  which  you  would  prefer, 
there  could  not  be  a  better  choice  under  this  less  desired  method  than 
Leon  Jaworski  of  Texas  ? 

Mr.  Smith.  Well,  I  am  not  qualified  to  say  who  would  be  better 
than  him.  I  am  qualified  to  say  that  he  is  a  splendid  choice,  and  a 
splendid  man,  and  a  first-rate  lawyer. 

Mr.  Mayne.  Thank  ;5^ou. 

Thank  you,  Mr.  Chairman. 

Mr.  Hungate.  Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you  very  much,  Mr.  Chairman,  and  thank 
you,  Mr.  Smith,  for  the  very  excellent  testimou}^  you  have  given  us. 

I  find  myself  rather  saddened  by  the  fact  that  in  this  very  distin- 
guished conmiittee  i-oom  we  are  discussing  the  question  of  the  "trial,  the 
possible  or  hypothetical  trial,  of  the  President  of  the  United  States, 
for  possible  illegal  activities.  And  I  think  the  testimony  shows  that  our 
institutions  of  Government  have  to  strain  a  great  deal  to  deal  with 
such  concepts,  and  perhaps  it  would  be  best  if  every  President  con- 
ducted himself  in  such  a  way  that  the  question  of  illegal  conduct  did 
not  even  axise.  And  I  think  in  that  regard  I  would  like  to  ask  you  if  you 
have  any  coniments,  and  perhaps  it  is  unfair  because  your  testimony 
was  not  directed  to  that,  about  the  question  of  the  so-called  missing 
tapes  that  has  come  up  in  Judge  Sirica's  court  yesterday  and  today  ? 

]Mr.  Smith.  I  have  no  comments.  I  was  surprised,  and  I  am  sure 
others  were.  That  is  the  kind  of  thinof  that  bothers  me  about  this  whole 
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matter.  I  think  that  there  is  substantial  merit  to  the  President's  concern 
about  Executive  privilege,  and  his  desire  not  to  reveal  certain  infor- 
mation stored  in  the  AVhite  House.  And  I  think  that  those  are  legiti- 
mate positions  that  he  can  take  and  should  advocate. 

My  problem  has  been  his  contention  that  he  can  unilaterally  deter- 
mine those  issues,  and  that  he  does  not  have  to  present  them  to  the 
court,  and  that  he  can  direct  the  Special  Prosecutor  not  to  present  them 
to  the  court  for  decision.  It  seems  to  me  that  is  putting  one  man  too 
high  and  too  far,  in  a  place  where  there  is  nobody  who  can  take  issue 
with  him  in  the  courts  of  our  Nation,  and  I  disagree. 

I  think  that  the  President,  in  order  to  get  out  of  tlie  situation  that 
he  is  in  now,  and  I  agree  with  him  that  this  matter  ought  to  get  out 
of  the  Congress  and  into  the  courts,  should  turn  over  almost  all  of  the 
evidence  immediately,  even  though  such  action  by  him  does  grave  dam- 
age to  some  of  these  principles  he  has  heretofore  properly  raised.  I 
think  our  country  faces  greater  risk  and  greater  damage  from  his  con- 
tinued refusal  that  it  avouUI  form  a  bad  precedent  and  wo  need  to  get 
to  the  bottom  of  Watergate  to  put  it  behind  us  and  get  on  with  Gov- 
ernment. Tliese  are  not  my  positions  as  President  of  the  Americaji  Bar 
Association,  but  these  are  my  positions  as  an  individual  lawyer  who  is 
gravely  concerned  that  this  matter  has  now  reached  such  proportions 
that  it  materially  affects  the  future  of  our  country. 

Ms.  HoLTZMAisr.  Thank  you.  As  long  as  most  of  us  seem  to  agree  on 
tlie  need  for  an  inde]:)endent  Prosecutor,  and  seem  to  agree  also  that 
tlie  best  way  of  assuring  that  would  be  to  place  the  appointment  in  the 
hands  of  the  district  court  and  prevent  removal  by  the  President,  if  we 
ai'e  convinced  that  there  is  at  least  a  sound  constitutional  basis  for  such 
legislation,  do  you  not  think  that  the  best  thing  would  be  to  go  ahead 
and  enact  such  legislation,  have  its  constitutionality  tested  quickly  on 
perhaps  a  request  for  additional  Presidential  material,  so  that  we 
would  not  in  any  way  jeopardize  any  indictments  or  trials  further, 
but  that  we  could  proceed  quickly  in  that  regard  ? 

Mr.  Smith.  That  is  in  accord  with  my  sentiments  exactly.  I  throw 
out  as  a  gratuitous  comment,  even  though  perhaps  I  am  speaking  too 
fast  like  I  did  with  Congressman  Mayne  a  while  ago.  It  seems  to  me 
that  a  desirable  solution  now  is  for  you  to  pass  the  legislation,  and  for 
the  U.S.  district  court  to  also  then  appoint  ISIr.  Jaworski  so  the  court 
too  would  have  control  over  his  discharge  from  now  on,  and  that  such 
action  would  perhaps  eliminate  some  of  the  constitutional  problems 
that  have  been  raised. 

I  still  think  that  there  is  the  problem  of  the  fact  that  the  President 
and  the  Acting  Attoi-ney  General  selected  him  initially  and  he  is  going 
to  be  investigating  the  executive  dei:)artment.  But  my  suggestion  is 
at  least  a  possible  solution  that  would  mitigate  some  of  the  possible 
problems  I  see  for  the  future. 

Ms.  PIoLTziMAN.  Do  you  think  a  special  prosecutor  appointed  by  the 
President  might  be  affected  by  the  fact  that  Mr.  Cox  was  fired  be- 
cause he  sought  Presidential  ]:)apers  and  Presidential  tapes,  and  there- 
fore, any  subsequent  Special  Prosecutor  who  sought  the  same  thing- 
might  be  fired?  I  mean,  do  you  think  that  the  Cox  firing  would  act 
as  sonie  sort  of  an  inhibition  on  the  independence  of  a  president! ally 
appointed  Special  Prosecutor  l' 

Mr.  Smith.  Yes. 
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Ms.  HoLTZMAx.  Thank  you,  Mr.  Chairman.  I  have  no  further 
questions. 

Mr.  HuNGATE.  Mr.  Hogan. 

Mr.  Hogan.  Yes ;  I  would  like  to  thank  Mr.  Smith  for  his  testimony, 
And  I  realize  that  since  the  firing  of  Archibald  Cox  took  place  on 
Saturday,  and  you  issued  your  statement  on  Monday,  that  it  did  not 
really  lend  much  time  over  that  weekend  for  legal  research  into  the 
constitutional  questions  involved.  I,  for  one,  and  perhaps  the  other 
members  of  the  committee  would,  however,  be  very  grateful  if  the 
ABA  would  focus  its  resources  on  the  very  serious  constitutional 
questions  inherent  in  this  whole  issue.  There  are  some  very  serious 
questions  that  I  do  not  think  any  of  us  can  reach  a  consensus  on. 

First  of  all,  this  is  an  unprecedented  act  we  would  be  taking. 
There  has  never  been  a  similar  situation  in  the  history  of  the  Re- 
]iublic.  Now,  it  can  be  argued  that  we  never  have  had  the  situation 
that  we  now  have  either.  But,  I  agree  with  Mr.  Dennis's  observation 
til  at  we  would  hardly  be  doing  a  service  to  the  public,  or  doing  any- 
thing to  shore  up  credibility  if  we  went  forward,  and  enacted 
legislation  which  subsequently  was  determined  to  be  unconstitutional, 
and  all  of  the  indictments  resulting  therefrom  were  thrown  out. 

I  would  submit  that  that  would  strain  the  jiublic's  credibility  even 
more.  So,  if  there  were  some  way  that  we  could  find  a  clearly  constitu- 
tional solution  to  the  independent  Prosecutor  question,  I  think  we 
would  be  better  serving  our  responsibilities. 

-■  Now,  one  of  the  items  that  you  referred  to  justifying  this  was  title 
28,  section  546.  which  really  does  not  confer  the  authority  that  I  think 
you  are  proposing  or  assuming  it  does,  because  in  the  cases  where  it  has 
been  tested,  it  has  been  clearly  stated  that  the  judiciary  had  no  power 
to  appoint  any  U.S.  attorneys.  It  was  only  a  temporary  power,  and 
I  would  like  to  quote  briefly  from  a  tast  of  this  in  United  States  v. 
Solomon^  where  the  court  said,  "The  appointive  power  of  the  judiciary 
contemplated  by  section  506  [now  546]  in  no  wise  equates  to  the  normal 
appointive  power.  First,  the  judiciary's  power  is  only  of  a  temporary 
n.-ture.  The  ap])ointment  itself  contemplates  only  a  temporary  mode 
of  having  the  duties  of  the  office  performed  until  the  President  acts. 
Second,  the  exercise  of  the  appointive  power  by  the  Judiciary  in  no 
wise  binds  the  executive.  The  statute  clearly  contemplates  that  the 
executive  branch  is  free  to  choose  another  U.S.  attorney  at  any  time, 
the  judicial  appointment  not  withstanding."  And  it  goes  oji  in  the 
same  tone. 

And  so,  we  really  are  on  a  pioneer  edge  of  the  law  when  we  try  to 
read  into  that  section  the  power  for  a  judge  to  appoint  a  Special 
Prosecutor. 

I  am  also  concerned  about  the  inherent  conflict  of  interest  to  have 
^"the  Chief  Judge  appoint  the  prosecutor  who  is  going  to  come  before  his 
court  to  present  the  case.  And  even  the  author  of  one  of  the  bills  which 
is  pending  before  us  concedes  that  this  strams  the  constitutionality,  and 
hence  he  has  come  up  with  a  compromise  for  this  three- judge  panel. 
I  would  like  to  ask  you,  Mr.  Smith,  if  you  have  any  fears  about  the 
power  that  this  Special  Prosecutor  would  be  given  under  the  legislation 
before  us,  and  to  put  that  in  proper  perspective  I  will  quote  from  the 
Bayh  bill  which  states  that  this  Special  Prosecutor  would  be  "author- 
ized and  directed,  and  have  exclusive  jurisdiction  to  investigate  as 
lie  deems  appropriate,  and  prosecute  against,  in  the  name  of  the  United 
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States"  and  spvoral  thinjrs  are  enumerated.  And  nnmher  three  says, 
"offenses  alleored  to  have  ])een  committed  by  the  President,  Presidential 
appointees  or  members  of  the  White  House  staff.'' 

Now,  he  will,  under  this  ]eo:islation,  have  all  authority  for  all  of- 
fenses committed  by  all  Presidential  appointees,  including  all  jud,gres 
all  officials  of  the  entire  executive  branch  on  tlieir  income  tax  cases, 
a  .speeding:  ticket  on  the  Suitland  Parkway,  all  of  these  thinors  by  this 
lefirislation  would  be  given  to  the  Special  Prosecutor.  In  addition  to 
that,  he  would  have  unlimited  authority  to  hire  as  many  people  as 
he  saw  fit,  and  assigned  to  no  one,  and  to  compensate  them  in  whatever 
wa"^'  he  deemed  appropriate  Avithout  any  control  from  anyone. 

Now,  my  question  is,  do  you  think  that  maybe  we  are  creating  a 
Frankenstein  monster,  creating  someone  that  does  not  have  to  answer 
to  anyone,  to  have  unfettered  power,  and  would  be  the  strongest  office 
of  any  officeholder  in  the  United  States  of  America  ? 

Now,  are  we  over-responding  in  order  to  come  up  with  a  political 
solution,  and  creating  worse  problems  in  the  process  ? 

Mr.  SisriTH.  "Well,  that  is  nuite  a  question.  Certainly  I  am  con- 
cerned. I  for  one  am  not  ready  in  any  way  to  have  a  permanent  Special 
Prosecutor.  I  start  off  by  saying,  as  you  did,  that  this  is  a  unique  situ- 
ation, and  I  am  convinced  that  the  Founding  Fathers  did  not  have 
these  questions  before  them  when  they  drew  the  Constitution.  And 
the  solutions  that  you  suggest  seem  to  me  to  have  constitutional  argu- 
ments that  can  be  made  against  them,  pist  as  the  other  solutions  do. 

I  think  that  we  are  not  going  to  find  a  clpar  solution  in  the  Consti- 
tution that  would  answer  all  of  these  questions.  T  am  aware  of  the 
>So7omo7i  case,  although  I  have  not  personally  researched  this  matter 
at  lenerth.  T  read  that  case  because  T  lookpd  at  the  statute,  and  it  was 
the  only  one  cited  right  under  it,  and  I  could  do  it  easily. 

I  believe  that  the  courts  have  the  right  even  without  that  statute 
to  take  the  same  action  that  statute  permits  them  t/>  take.  We  certainly 
do  in  my  own  State  of  Florida,  and  it  has  been  exercised  when  there 
was  not  a  statute. 

A  similar  thinjr  is  done  in  many  other  States.  Kecently  in  Chicago, 
the  State's  attorney  was  under  investigation,  and  the  courts  appointed 
a  Special  Prosecutor. 

Now.  while  all  of  these  things  may  or  may  not  be  constitutional.  T 
do  think  that  you  are  not  going  to  find  a  situation  that  is  in  black  and 
white  in  the  Constitution. 

Now,  insofar  as  powers  are  concerned,  the  lejiislation  should  obvi- 
ously be  carefully  drafted.  Somebody  ought  to  be  in  control  of  some- 
body, and  somebodv  ought  to  have  some  rights  to  look  at  somebody.  The 
appointing  authority  ought  to  also  have  removal  authority.  Put.  I  am 
not  too  concerned  about  whether  the  Special  Prosecutor  will  be  inves- 
tir^ating  anylx)dy's  tax  returns,  or  concerned  about  his  finding  crime 
wherever  it  may  exist  among  public  officials.  This  Special  Prosecutor 
can  only  present  things  to  a  grand  jury,  and  while  it  is  certainly  pos- 
sible that  we  can  have  a  runaway  grand  jury,  the  matter  ultimately 
has  to  go  to  trial,  and  into  the  courts.  So  if  people  have  committed 
crim.es  within  the  executive  branch  of  Government,  T  am  willmg  for 
them  to  be  uncovered  and  prosecuted,  and  presented  to  the  courts. 
And  if  they  are  tried  and  acquitted,  I  will  applaud.  If  they  are  con- 
victed, I  will  think  the  Prosecutor  did  his  job  well. 
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Mr.  lIoGAN.  Well,  I  think  one  of  our  problems  is  that  there  is  no 
such  thing  as  a  runaway  grand  jury  in  the  Federal  jurisdiction  and 
I  think  we  might  hnd  a  solution  in  that  regard  because,  as  you  know, 
an  indictment  must  be  signed  by  a  U.S.  attorney,  which  presents  an- 
other problem  we  have  to  give  to  this  Special  Prosecutor.  So,  if  I  could 
restate  your  answer,  you  do  feel  that  the  Chief  Judge  of  the  U.S.  Dis- 
trict Court  should  supervise  the  a<jtivities,  and  the  hiring  of  the  Special 
Prosecutor  ? 

]\Ir.  Smith.  No,  sir.  The  American  Bar  Association's  position  is  that 
the  appointment  should  be  made  by  the  U.S.  District  Court,  not  by  the 
Chief  Judge,  and  while  I  would  not  want  the  court  supervising  him, 
the  U.S.  District  Court  certainly  should  have  the  right  to  remove  him 
and  appoint  another. 

Mr.  HoGAN.  Well,  I  am  sorry.  But,  if  you  do  oppose  the  idea  of 
giving  him  this  unlimited  authority  to  do  what  he  sees  fit,  who 
would  spociiically  supervise  him,  and  if  it  would  be  the  U.S.  District 
Court,  it  would  be  the  same  court 

Mr.  SariTH.  Well,  nobody  should  specifically  supervise  him,  like  the 
President  himself  does  not  specifically  supervise  those  people  that 
work  for  him.  He  does  not  know  what  they  do  on  a  day-to-day  basis, 
but  when  things  are  brought  to  his  attention  he  can  remoA-e  them. 

I  would  certainly  give  the  authority,  if  there  were  abuses  of  authority 
by  the  Special  Prosecutor,  for  the  appointing  authority  to  remove 
the  Special  Prosecutor. 

Mr.  HoGAx.  But.  it  does  not  bother  you  that  there  might  be  any 
conflict  of  interest  between  a  court  appointing  the  Prosecutor  being 
the  same  court  where  he  is  going  to  be  pre^senting  cases? 

Mr.  Smith.  If  he  was  investigating  the  court,  I  certainly  would  not 
want  the  court  to  appoint  him.  but  it  does  not  give  me  any  concerii 
here  for  him  to  be  appointed  by  the  court  and  thereafter  pi'osent 
matters  to  one  of  the  judges  of  the  court.  That  has  traditionally  been 
done  in  this  country.  I  would  assume  that  most  of  you  perhaps  all  of 
you  are  lawyers,  and  that  most  of  you  have  been  appointed  by  courts  in 
times  past  to  represent  either  the  State  or  defendants  in  court 
proceedings. 

The  court  is  in  an  impartial  position,  and  it  should  have  no  more 
right  to  appoint  somebody  to  represent  a  defendant  than  it  should 
to  represent  the  people  of  the  country. 

Mr.  HoGAN.  Well.  I  would  like,  in  closing,  I  would  like  to  thank  you. 
Mr.  Smith,  for  coming  forward  with  your  testimony,  and  I  would 
request  that  if  I  am  in  order,  Mr.  Chairman,  that  the  ABA  supply 
a  documented  legal  brief,  if  you  will,  on  the  various  constitutional 
questions  that  we  in  this  committee  are  trying  to  wrestle  with  to 
try  to  come  up  with  some  solution. 

!Mr.  SaiiTH.  ^Lr.  Hogan,  perhaps  we  can  get  some  individual  mem- 
bers of  the  association  to  do  it.  Congressman  Mayne,  as  a  former 
member  of  our  House  of  Delegates,  at  least  knows  that  I  cannot  present 
anything  as  coming  from  the  ABA  without  having  an  emergency 
meeting,  sending  out  16  copies  in  advance  to  everybody  you  can 
talk  to,  and  the  House  of  Delegates  voting  on  it.  We  have  called  an 
emergency  meeting  of  the  House  of  Delegates  for  December  10th,  but 
I  cannot  present  a  brief  in  behalf  of  the  association  until  that  l^rief 
has  been  approved. 
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Xow,  individuals  in  the  association  can  do  whatever  they  wish,  and  I 
think  that  lawyers  anywhere  who  have  this  helpful  information — I 
know  you  ha^-e  a  substantial  problem,  and  I  do  not  want  to  minimize 
the  constitutional  gravity  of  any  legislation — I  think  that  such 
laAvyers  as  individuals  ought  to  help  you. 

I  do  notice  tliat  j^ou  have  some  fine  ABA  members  wlio  are  going  to 
testify  right  after  me  who  are  experts  in  the  field  of  constitutional  law. 
I  also  think  that  it  is  not  feasible  that  we  have  an  official  brief  as  such 
because  its  approval  would  take  too  long.  I  hope  that  this  legislation 
is  resolved  long  before  we  can  get  through  the  needed  processes.  My 
situation  is  somewhat  like  asking  the  Congress  to  do  something.  To  do 
so,  I  have  to  talk  to  a  lot  of  people,  and  official  action  must  be  taken. 

Mr.  PIuNGATK.  Thank  you,  Mr.  Chairman.  Thank  you,  ISIr.  Smith. 

Observations  have  been  made,  Mr.  Smith,  of  the  rather  quick 
decision  being  made  here.  I  suppose  it  is  rather  obvious  to  you  as 
a  trial  lawyer  that  making  quick  decisions  on  difficult  points  of  law 
is  not  an  uncommon  thing  in  the  trial  of  cases,  is  it? 

Mr.  Smith.  Well,  I  am  quite  often  wrong.  I  have  lost  a  lot  of  cases, 
as  they  say. 

Mr.  HuxGATE.  But,  you  have  acquired  the  ability  to  make  a  quick 
decision  on  matters  ? 

]Mr.  Smith.  Yes,  sir.  And  I  have  won  a  lot,  too. 

]Vrr.  HuxGATE.  You  do  not  favor  a  permanent  Special  Prosecutor. 
I  am  interested  in  tliat  because  we  have  had  some  testimony,  I  think 
from  Coiigresswoman  Jordan  of  Texas,  and  from  one  of  our  Florida 
colleagues,  that  a  permanent  office  would  be  a  good  idea. 

Mr.  Smith.  I  am  not  certain  that  I  want  to  take  my  last  or  final 
position,  but  my  tentative  position  is  that  there  is  no  need  for  one, 
and  I  do  not  now  favor  one.  In  fact,  I  suspect  that  it  could  create 
great  mischief. 

Xow,  have  given  dabbling  consideration  in  my  past  to  some  type 
of  ombudsman  who  might  go  around  and  explore  problems  or  com- 
plaints in  all  kinds  of  nooks  and  craimies  for  the  people,  but  T  never 
have  been  even  completely  sold  on  that  proposal.  I  have  kept  looking 
at  it,  and  perhaps  ultimately  we  will  find  an  even  better  solution. 

The  American  Bar  Association  has  created  a  long-range  study  com- 
mittee to  study  all  Federal  law  enforcement  agencies  and  to  make 
i-ecommendations  as  to  how  their  operations  can  be  improved. 

We  advised  this  Committee  through  its  chairman  that  we  did.  So.we 
are  looking  into  all  Federal  law-enforcement  agencies  to  see  if  we 
can  make  recommendations  to  the  Congress  as  to  where  Federal 
law-enforcement  agencies  can  be  restructured;  we  hope  to  perhaps 
defortifize  them  to  some  extent.  At  this  time  I  do  not  know  whether 
we  can  ever  come  up  with  anything  that  we  can  agree  on  as  an  Asso- 
ciation recommendation  to  you.  It  was  our  thought  that  we  wanted  to 
get  out  of  the  emotion  and  hysteria  of  Watergate,  so  Ave  have  a 
long-range  effort  underwav.  It  will  be  at  least  IS  months.  I  think, 
before  our  studies  are  completed  and  our  house  of  delegates  votes  on  it. 
We  will  then  bring  anything  approved  to  the  Congress.  Certainly  I 
think  we  will  look  at  the  ))roposal  for  a  Permanent  Special  Prose- 
cutor and  I  would  not  want  to  finally  conclude  that  it  is  undesirable. 
But,  my  own  judgment  is  that  this  is  a  very  unique  situation  with 
M-hich  we  are  now  faced  that  we  have  gone  almost  200  3'ears  without 
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needing  a  Special  Prosecutor  appointed  by  somebody  other  than  tlie 
President  of  the  United  States,  and  that  we  may  never  have  one  again. 
So  I  prefer  at  least  that  the  decision  be  made  now  on  a  temporary 
basis  and  that  the  ]:>ei'manent  decision  be  made  later  on  after  some  of 
the  political  nuances  that  are  inevitably  involved  in  any  such  situation 
as  this  have  been  dissipated,  and  our  people  and  their  representatives 
are  looking  at  it  fairly  and  objectively. 

Mr.  HuNGATE.  Mr.  Smith,  you  have  stated,  and  others  in  these 
proceedings,  have  stated,  that  it  is  not  only  important  that  justice  be 
done  but  that  there  be  the  appearance  that  justice  is  bemg  done.  I 
suppose  that  means  we  should  travel  one  or  two  miles  extra  to  provide 
the  appearance  of  justice  being  clone  as  well  as  the  actuality. 

Mr.  Smith.  I  think  that  what  is  needed  here  is  to  get  this  matter 
of  Watergate  finally  resolved  and  behind  us,  and  that  we  can  only  do 
it.  I  think,  through  due  process  and  fair  trials  for  tliose  people  who 
have  had  these  allegations  made  against  them.  Certainly  we  have  got 
to  exhaust  all  legal  remedies  to  get  the  necessary  evidence  before  pro- 
ceeding with  those  trials,  I  think  it  is  fairly  clear  that  some  of  these 
people  that  have  been  accused  cannot  be  tried  so  long  as  evidence  is  in 
existence  somewhere  but  not  available  for  submission  to  the  court,  at 
least  under  our  existing  judicial  decision.  Such  a  result  is  not  going  to 
satisfy  everybody  until  or  unless  they  at  least  know  what  that  evidence 
is.  I  am  worried  about  that  nationwide  attitude  of  our  citizens  aiid  I 
would  like  our  country  to  get  off  of  Watergate. 

Mr.  HuNGATE.  Mr.  Smith,  if  in  the  end  we  as  lawyers  must  choose 
between  justice  and  what  appears  to  be  justice,  do  we  choose  justice? 

Mr.  Smith.  Yes,  sir. 

Mr.  HuNGATE.  Thank  you  very  much. 

The  next  witness  is  Mr.  Wliitney  North  Seymour.  Jr.  The  Chair 
welcomes  you.  Do  you  have  an  opening  statement,  Mr.  Seymour  ? 

TESTIMONY  OF  WHITNEY  NOETH  SEYMOUR,   JR.,   FORMER  U.S. 
ATTORNEY,  SOUTHERN  DISTRICT  OF  NEW  YORK 

Mr.  Seymour.  I  do,  sir. 

Mr.  HuNGATE.  The  Chair  has  been  lax  in  enforcing  the  5-minute 
rule,  but  the  Chair  will  no  longer  be  lax,  so  that  we  can  hear  as  many 
of  our  distinguished  Avitne^ses  as  possible.  We  appreciate  your  patience, 
sir.  You  maj'  proceed  as  you  wish, 

]VIr.  SEYiNrouR.  Mr.  Chairman  and  members  of  the  committee  and 
distinguished,  able  counsel  and  other  members  of  the  staff.  I  am  very 
grateful  for  the  opportunity  of  appearing  here  today.  I  do  so  from 
the  vantage  point  of  having  served  in  this  administration  for  ?A/2 
years  as  a  Presidential  appointee  and  having  been  in  charge  of  the 
U.S.  Attorney's  Office  in  the  Southern  District  of  Xew  York,  a  fairly 
unique  institution  working  within  the  Department  of  Justice  that 
prides  itself  on  a  tradition  of  independence  going  back  to  the  days 
of  Henry  L.  Stimson,  who  was  appointed  by  Theodore  Roosevelt  as 
the  first  salaried  U.S.  Attorney  at  the  turn  of  the  century. 

I  would  like  to  offer  some  views  that  I  have  taken  the  trouble  to 
write  out  in  advance,  and  then  I  would  like  to  address  myself  specifi- 
cally to  the  constitutional  question. 
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^Mien  Tliomas  Jefferson  drafted  the  Declaration  of  Independence, 
some  of  the  principal  abuses  he  cited  as  grounds  for  throwing  off  the 
royal  yoke  and  establishing  a  new  constitutional  government  were  de- 
peaidency  of  the  judiciary,  mvasion  of  the  people's  rights  and  obstruc- 
tion of  justice. 

The  Preamble  to  the  Constitution  of  the  new  nation  thereafter  spe- 
cified the  establishment  of  justice  as  one  of  its  major  objectives: 

WE  THE  PEOPLE  of  the  United  States,  in  Order  to  form  a  more  perfect 
XJnion.  eMahlisli  Justice,  insure  domestic  Tranquility,  provide  for  tlie  common 
defense,  promote  the  general  Welfare,  and  secure  the  Blessings  of  Liberty  to 
ourselves  and  our  Posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America. 

Eecent  events  have  catapulted  this  nation  into  a  coiistitutional  crisis 
re^•olving  around  the  abuse  of  Presidential  powers  in  relation  to  the 
preservation  of  tliat  justice  which  was  sought  to  be  secured  by  the 
Constitution. 

Top  members  of  the  Wiite  House  staff,  other  memljers  of  the  execu- 
tive department  answerable  to  the  President,  and  possibly  even  the 
President  himself,  have  engaged  or  acquiesced  in  a  series  of  unprece- 
dented activities  in  direct  conflict  with  fundamental  notions  of  justice. 
Individually  many  of  these  activities  have  also  been  unlawful.  Until 
recently  it  was  supposed  that  those  activities  which  constituted  crimes 
could  and  would  be  prosecuted  separately.  By  causing  the  discharge 
of  the  Special  Prosecutor  and  forcing  the  resignation  of  the  top 
officials  of  the  Justice  Department,  the  President's  recent  actions  have 
now  at  least  delayed  and  possibly  have  obstructed  such  prosecutions. 

Obviously  the  first  matter  that  must  receive  attention  is  the  re- 
establishment  of  a  Special  Prosecutor's  Office  to  investigate  the  various 
Adolations  of  law  growing  out  of  the  1972  Presidential  campaign.  It  is 
not  enough  that  the  Acting  Attorney  General  should  select  a  Special 
Prosecutor,  for  sad  recent  experience  has  taught  us  that  there  can  be  no 
genuine  guarantee  of  independence  so  long  as  the  prosecutor  can  be 
summarily  discharged  by  an  official  whose  friends  and  former  asso- 
ciates are  the  potential  subjects  of  investigation  and  prosecution.  In- 
deed, any  man  who  now  accepts  the  post  against  the  background  of  re- 
cent events  will  have  thereby  already  compromised  the  independence  of 
the  investigation  by  acknowledging  the  power  of  the  VHiite  House  to 
discliarge  him  whenever  he  opposes  its  will.  The  public  can  never  have 
confidence  in  the  impartiality  and  objectivity  of  any  investigation  car- 
ried out  under  such  a  cloud. 

The  primary  objective  of  Congress  must  be  to  guarantee  independ- 
ence for  the  new  Special  Prosecutor.  This  can  easily  be  achieved  by 
having  him  appointed  by  the  Court  as  proposed  in  pending  legis- 
lation. There  are  several  commendable  bills  pending  before  the  House 
to  aclileve  this  result.  JNly  own  personal  i)refei-ence  is  for  H.E.  110G7, 
introduced  by  ]Mr.  Moss  and  iSlr.  Dingell.  which  provides  for  appoint- 
ment by  tlie  cliief  judge  of  the  court  of  ap]>eals.  I  have  no  hesitation 
in  heartily  endorsing  the  principles  behind  tliis  bill  on  the  understand- 
in£r  that  sufficient  resources  will  be  provided  to  guarantee  that  the 
job  c({n  be  done  with  complete  effectiveness. 

T  do  think  it  desirable  not  to  i-isk  disqualification  of  Judge  Sirica  in 
subsequent  pi'oceediugs  by  placing  the  n]-»ointmon.t  on  him.  The 
chief  judge  of  the  courts  of  appeals,  or  the  circuit  council,  or  the 
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Judicial  Conference  of  tlie  Ujiited  States  would  be  suitable  vehicles 
for  spreading  the  responsibility.  So  would  the  full  panel  of  district 
court  judges  acting  in  concert. 

I  do  want  to  express  the  hope  that  the  efforts  of  this  committee  will 
not  be  limited  solely  to  the  question  of  establishing  a  new  office  of 
independent  Special  Prosecutor  to  deal  with  the  1972  Presidential 
campaign.  Many  other  problems  have  also  arisen  during  the  course  of 
recent  events  which  underscore  tlic  even  more  serious  need  of  restoring 
public  confidence  in  the  impartiality  of  the  entire  administration  of 
justice  in  this  country. 

Although  we  have  all  been  shocked  by  the  disclosures  of  the  Water- 
gate hearings,  these  have  only  served  as  a  focal  point  for  concerns 
which  go  much  deeper.  The  insight  which  tliey  have  provided  into  at- 
titudes of  the  White  House  toward  the  agencies  of  law  enforcement  and 
the  courts  give  new  significance  to  apparent  abuses  in  the  administra- 
tion of  justice  over  the  course  of  the  past  several  years.  Among  these 
are: 

1.  The  Wliite  House  has  given  the  appearance  of  condoning  viola- 
tions of  law  of  the  most  serious  sort.  Xo  efforts  were  made  on  behalf 
of  the  President  to  insure  proper  conduct  in  the  management  of  his 
1972  reelection  campaign  or  in  the  solicitation  or  handling  of  cam- 
paign contributions  by  his  personal  counsel  or  by  top  campaign  offi- 
cials. When  the  Vice  President  was  recently  sentenced  on  felony  tax 
fraud  charges  he  I'ex'eived  a  congratulatory  letter  from  the  White 
House  which  contained  no  hint  of  disapproval  of  the  Vice  President's 
betrayal  of  pul)lic  trust  and  unlawful  conduct. 

2.  The  independence  of  the  Federal  judiciary  has  been  undermined 
by  such  conduct  as  improper  communications  with  the  trial  judge  in 
the  Ellsberg  case,  and  by  the  White  House's  abdication  of  the  respon- 
sibility for  selecting  candidates  for  the  Federal  bench  and  turning  it 
over  to  local  political  leaders. 

3.  The  President's  pardon  powers  have  been  abused  in  such  a  way  as 
to  imply  political  favoritism  and  the  use  of  executive  clemency  for 
political  advantage. 

4.  Senior  members  of  the  White  House  staff  have  improperly  used 
Federal  investigative  agencies  for  political  purposes,  including  the 
FBI,  IRS,  and  CIA,  and  have  thereby  compromised  their  independ- 
ence and  integrity  and  impaired  public  confidence  in  the  civil  service 
arm  of  Federal  law  enforcement. 

5.  The  White  House  has  improperly  interfered  with  the  proper  func- 
tioning of  the  Office  of  Attorney  General,  most  recently  to  such  an 
extent  that  it  forced  the  resignation  of  two  very  able  public  servants, 
thereby  undermining  respect  for  the  Department  of  Justice. 

6.  The  powers  granted  to  the  President  for  national  security  pur- 
poses have  been  perverted  and  misused  in  order  to  achieve  political 
and  other  improper  objectives,  the  full  extent  of  which  is  still  far 
from  being  known. 

In  addition  to  the  immediate  task  of  establishing  a  tndy  inde- 
pendent office  of  Special  Prosecutor,  therefore,  the  Congress  should 
also  direct  its  attention  to  rectifying  these  more  long-range  problems 
in  the  administration  of  justice  before  they  result  in  permanent 
damage. 

I  propose  for  your  consideration  a  four  point  program  looking  to- 
ward remedying  these  defects : 
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1.  Comprehensive  hearings  should  be  held  into  the  obli<jations  of 
the  Office  of  the  President  toward  maintaining  integrity  in  the  ad- 
ministration of  justice,  and  consideration  of  institutional  changes 
that  may  be  indicated  to  cure  present  inadequacies.  Such  hearing-s 
should  cover  such  questions  as  the  leadership  responsibilities  of  the 
executive  in  discouraging  illegal  conduct  by  members  of  the  adminis- 
tration, as  well  as  by  affiliated  campaign  personnel ;  executive  respon- 
sibility to  maintain  the  independence  of  the  courts  and  participate 
in  the  selection  of  properly  qualified  judicial  candidates  who  are  re- 
quired to  be  appointed  by  the  President;  standards  for  exercise  of 
Presidential  pardon  powers;  the  proper  relationship  between  the 
White  House  and  Federal  investigative  agencies;  standards  for  the 
nomination  of  candidates  for  Attorney  General ;  the  proper  relation- 
ship between  the  Department  of  Justice  and  the  Wliite  House;  and 
some  method  of  accountability  for  the  lawful  exercise  of  national 
security  powers. 

Such  matters  obviously  might  be  tlie  subject  of  hearings  in  connec- 
tion with  this  committee's  inquiry  into  whether  gi'ounds  exist  for  an 
impeachment  proceeding. 

2.  Legislation  should  be  considered  to  divide  the  responsibilities  of 
the  Federal  Bureau  of  Investigation  so  that  its  domestic  security  role, 
which  often  involves  close  liaison  with  the  "\^niite  House,  is  separated 
from  its  criminal  investigative  role,  which  should  be  maintained 
completely  free  of  any  possible  political  interference.  Conceivably,  the 
criminal  investigative  function  might  be  combined  with  similar  opera- 
tions in  other  Federal  iuA^estigative  agencies  into  a  single  quasi- 
independent  criminal  investigative  agency  in  order  to  eliminate  the 
problems  of  duplication  and  of  jurisdictional  disputes  which  have 
interfered  with  the  effectiveness  of  the  FBI  in  recent  years. 

3.  New  legislation  to  prevent  campaign  abuses  must  be  enacted.  A 
number  of  good  proposals  are  already  before  the  Congress.  Limita- 
tions on  the  amount  of  contributions,  the  use  of  currency,  and  new 
techniques  to  eliminate  the  need  for  raising  such  large  war  chests, 
are  essential,  including  some  form  of  public  financing. 

4.  A  new  approach  to  enforcement  of  election  laws  is  an  absolute 
necessity.  Fear  of  the  consequences  of  "throwing  the  first  stone"  has 
largely  immobilized  enforcement  by  prosecutors  on  both  Federal  and 
State  levels.  There  is  little  hope  that  any  new  campaign  reform  legis- 
lation will  be  effectively  implemented  so  long  as  existing  enforcem.ent 
machinery  is  relied  on  to  do  the  job.  What  is  needed  is  some  form  of 
independent  Federal  Campaign  Practices  Commission,  structured 
along  the  lines  of  the  SEC,  with  concurrent  civil  and  criminal  juris- 
diction to  permit  its  staff  to  go  into  court  to  enforce  campaign  abuse 
laws.  The  Commission  sliould  have  full  investigative  powers  and 
should  also  have  access  to  investigative  reports  from  existing  Federal 
agencies.  This  staff  should  be  experienced  and  skillful.  Indeed,  in  addi- 
tion to  present  proposals  to  have  a  Special  Prosecutor  appointed  by  the 
court,  it  woulcl  be  entirely  feasible  to  establish  a  Federal  Campaign 
Practices  Commission  as  an  alternative  vehicle  for  appointing  a  Spe- 
cial Prosecutor  to  look  into  the  Watergate  disclosures,  and  thereby.  I 
might  add,  avoid  the  constitutionnl  question. 

The  powers  of  such  a  Commission  should  in  any  event  be  broad 
enough  to  permit  such  an  investigation  in  the  future  whenever  the 
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occasion  arises  so  that  a  coveriip  of  the  sort  we  have  witnessed  will 
never  be  possible  again. 

In  a  letter  to  John  Eandolph,  the  first  Attorney  General  of  the 
United  States,  George  Washing-ton  wrote:  "The  dne  administration 
of  justice  is  the  firmest  pillar  of  good  government."  The  administra- 
tion of  justice  in  the  United  States  today  is  in  a  state  of  disarray. 
Investigations  have  been  impeded.  Prosecutions  have  been  obstructed. 
High  law  enforcement  officials  who  have  dared  to  assert  their  inde- 
pendence have  been  forced  out  of  office.  The  pillars  of  government 
are  on  very  shaky  ground. 

No  citizen  can  have  confidence  in  the  fair  and  impartial  execution 
of  the  laws  under  these  circumstances.  The  courts  have  done  all  they 
reasonably  can.  The  executive  branch  has  shown  itself  unable  or  un- 
willing to  correct  these  abuses.  The  responsibility,  therefore,  inevitably 
falls  upon  the  Congress.  AVe  look  to  you  to  take  prompt  and  effective 
action  to  restore  public  confidence  in  American  justice  and  in  the 
faithful  performance  of  the  duties  imposed  on  public  officials  under 
tlie  Constitution  of  the  United  States. 

******* 

That  completes  my  prepared  statement.  I  would  like  to  add  a  thought 
,;or  two  on  the  specific  questions  of  constitutionality. 

I  do  not  hold  myself  forward  as  a  constitutional  expert,  but  I  have 
liad  the  advantage  of  picking  the  mind  of  Michael  D.  Hess,  formerly 
chief  of  the  civil  division  in  my  office  in  the  southern  district  of 
New  York,  and  he  has  come  up  witli  several  matters  that  bear  on  the 
is^^ue.  I  suspect  they  are  before  the  committee  already,  but  let  me  just 
cite  them  to  be  certain. 

One.  of  course,  is  Ex  parte  Su^'bolrl,  decided  by  the  Supreme  Court 
in  I'STP:  and  the  other  is  the  Solomon  case  which  was  referred  to  dur- 
ing the  questioning  of  IMr.  Smith,  decided  in  the  Southern  District  of 
New  York  in  1963.  I  do  commend  to  the  members  of  the  committee  a 
reading  of  the  full  text,  of  that  opinion  which  really  covers  the  his- 
torical antecedents  going  back  to  Montesquieu  and  Locke  plus  quota- 
tions from  Madison,  which  make  quite  clear  that  the  three  branches  of 
Government  are  not  watertight  compartments;  that  they  do  have,  un- 
der our  constitutional  scheme,  some  flexibility.  I  think  one  would  be 
foolish  to  assert  that  the  constitutional  question  here  is  clear.  It  is  a 
very  difficult  one,  and  I  do  not  envy  you  your  job  in  deciding  it. 

But  it  also  seems  to  me  that  the  spirit  and  tradition  of  the  Constitu- 
tion, which  has  been  a  history  of  flexibility  in  dealing  with  the  gi-eat 
problems  before  this  country,  also  is  susceptible  of  producing  a  solution 
here  that  will  work.  And  I  suspect  that  drawing  on  the  concept  that 
created  a  separate  way  to  go  about  impeachment  proceedings,  and 
drawing  on  some  of  the  earlioi-  precedents,  it  is  perfectly  possible  to 
hammer  out  legislation  which  will  guarantee  the  appointment  of  a 
prosecutor  who  is  not  subject  to  possible  removal  from  the  very  focal 
point,  at  least  indirectly,  of  his  investigative  efforts. 

Mr.  HuNGATE.  Thank  you  very  much.  You  have  outlined  your  views 
with  great  clarity. 

Mr.  Kastenmeier? 

Mr.  Kastenmeier.  Thank  you,  Mr.  Chairman.  I  would  like  to  ex- 
press my  appreciation  for  Mr.  Seymour's  statement,  particularly  the 
tenor  of  it  which  was  somewliat  different  from  others  so  far,  as  it  not 


196 

only  listed  the  series  of  problems  which  give  rise  to  the  need  for  the 
Special  Prosecutor,  but  also  to  suggest  some  solution.  It  gives  a  charge, 
I  would  suggest,  to  Congress  as  to  how  we  might  proceed. 

Indeed,  this  committee,  the  Judiciary  Committee  of  the  House,  is 
charged  with  having  hearings  into  the  administration  of  justice  and 
consideration  of  how  it  can  more  effectively  operate.  Your  statement  is 
obviously  positive  insofar  as  it  suggests  not  only  that  we  treat  the 
wrongdoing  institutionally  in  the  best  fashion  now  available  to  us,  but 
that  we  affirmatively^  seek  by  refinement  of  our  institutions  to  prevent 
recurrence  in  the  future.  I  think  it  is  a  very  excellent  statement. 

Mr.  Seymour.  Thank  you,  sir,  and  let  me  offer  my  continuing  avail- 
ability to  the  committee  and  its  staff  at  any  point  as  it  progresses  along 
this  road. 

Mr.  Kastenmeier.  At  this  moment,  of  course,  the  committee  is  in 
the  middle  of  a  series  of  several  very  serious  questions,  the  Special 
Prosecutor,  and  this  subcommittee  already  having  disposed  of,  at  least 
as  far  as  committee  procedure  is  concerned,  the  grand  jury  con- 
tinuation question,  and  with  the  Ford  nomination,  and  the  impeach- 
ment, all  demanding  a  certain  amount  of  expedition.  This  particular 
subcommittee  of  the  House  Judiciary  Committee  is  already  under  a 
great  deal  of  urgent  strain  as  far  as  activity.  So  I  do  not  know  to  what 
extent  we  can  now  proceed  to  go  on  to  affirmative  matters  with  respect 
to  the  administration  of  justice  and  other  questions.  But  looking  far 
ahead,  I  hope  that  the  gentleman  from  New  York  will  be  of  help  to 
the  committee  in  the  future,  in  formulating  and  carrying  out  some  of 
the  changes  that  will  respond  to  the  present  scandal  and  crisis.  Thank 
you. 

Mr.  SEYiNioirR.  I  am  at  your  service. 
Mr.  HuNGATE.  Mr.  Smith  ? 
Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Seymour,  I  want  to  thank  you  for  coming  before  use  and  giving 
us  the  jewels  of  your  experience  and  your  thought  in  this  regard. 
Mr.  Seymour.  Thank  you. 

Mr.  Smith.  Am  I  correct  that  you  are  the  immediate  past  U.S.  At- 
torney for  the  Southern  District  of  New  York  ? 

Mr.  Seymour.  I  am  now  a  citizen — taxpayer  and  private  lawyer.  I 
resigned  from  the  U.S.  Attorney's  Office  effective  June  1.  of  this  year, 
after  my  able  successor.  Paul  J.  Curran.  had  been  confirmed. 

Mr.  Smith.  Have  you  also  had  experience  in  the  prosecutorial  level 
in  the  State  government  ? 

Mr.  Seymour.  Quasi-prosecutorial.  Very  briefly,  I  have  had  6  vears 
on  the  Federal  level.  I  served  as  an  assistant  in  the  f  950's.  under  Judge 
T^mbard  in  the  same  office  and  then  as  a  T^.S.  attorney  for  SVo  years. 
Mr.  Smith.  In  the  southern  district  of  New  York  ? 
Mr.  Seymour.  In  the  southern  district  and,  if  I  mav  say  so,  a  srreat 
office,  of  whioh  I  am  very  proud.  T  also  served  as  chief  counsel  to  a 
State  investigation  commission  in  New  York  starting  in  1050,  looking 
into  municipal  corruption.  That  did  not  involve  actual  prosecution  in 
the  f'ourts  but  it  did  involve  in vesti amatory  techniques. 

Mr.  Smith.  During  your  experience  as  a  IT.S.  attorneA\  or  othcT-wise, 

Mr.  Sevmour,  have  vou  had  any  experience  with  Si^ecial  Prosecutors? 

Mr.  Seymour.  Direct  experience,  no,  except,  and  T  do  not  think  this 

is  entirelv  relevent.  in  the  cases  in  mv  office,  where  I  would  disniialify 

myself  from  acting,  we  would  go  through  the  motions  of  having  an 
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actins::  U.S.  attorney  boiiifjj  appointed  pro  hac  vivi\  T,  of  course,  re- 
member in  my  history  of  New  York  State  the  Herlands  Commission, 
for  example,  and  Charles  Evans  Hughes'  remarkable  work  in  investi- 
gating the  insurance  scandals  GO  years  ago.  And  the  State  commission 
of  investig-ation,  which  I  became  counsel  for  a  special  unit  of,  although 
it  does  not  prosecute  in  the  courts,  comes  fairly  close.  It  just  recently 
concluded  hearings  in  Albany,  for  example,  disclosing  extensive  cor- 
ruption in  the  local  law  enforcement  machinery  and,  therefore,  per- 
forming a  very  useful  function  of  coming  in  as  an  independent  out- 
sider witliout  being  beholden  to  the  local  }x>litical  structure,  and  being 
able  to  disclose  violations  of  law  wiiich  were  then  referred  to  the  dis- 
trict attor]iey  for  actual  prosecution  in  the  courts. 

Mr.  S]!iiiTH.  And  this  is  a  ]_>ermanent  State  commission,  is  that  cor- 
rect ? 

]\Ir.  SEYMorR.  That  is  a  permanent  State  commission,  the  State  com- 
mission of  investigation  and  it  is  bipartisan,  with  four  members  on  the 
commission,  correct. 

Mr.  Smith.  When  an  acting  U.S.  attorney  was  appointed  in  cases 
where  you  had  to  disqualify  yourself,  was  that  done  by  an  acting  U.S. 
attorney  in  the  Justice  Department,  or  an  appointment  made  by  the 
x\ttorney  General  ? 

^Ir.  Seymofr.  Well,  in  point  of  fact,  it  was  really  almost  an  ad- 
ministrative step.  It  was  done  by  the  chief  assistant  in  my  office  who 
has  been  there  far  32  years,  just  stepping  into  my  shoes.  And,  you  know, 
it  was  )'eally  kind  of  a  miniscule 

Mr.  Smith.  So  he  would  already  be  an  employee? 

Mr.  Seymour.  He  was  there  and  he  knew  the  office  fully  and  it  was 
almost  a  formality  as  to  who  made  the  ultimate  decisions,  if  they  were 
needed. 

Let  me  remind  you  of  one  other  example  coming  out  of  New  York  in 
histor}.^  the  Seabury  investigation,  which  again,  although  not  resulting 
in  prosecutions  in  the  court,  certainly  involved  the  most  intensive  kind 
of  investigation  of  wrongdoing  and  led  to  the  resignation  of  Mayor 
Walker.  Again,  I  think  there  is  quite  a  good  parallel  in  fact,  not  in 
form,  to  what  you  are  dealing  with  here. 

Mr.  Smith.  Am  I  correct,  were  you  at  one  time  president  of  the 
New  York  State  Bar  Association? 

Mr.  Seymour.  No.  I  am  often  confused,  to  my  advantage,  with  my 
father  who  has  been  the  president  of  the  American  Bar  Association.  I 
am  currently  a  vice  president  of  the  New  York  State  Bar  Association 
and  recently  was  elected  chairman  of  its  House  of  Delegates. 

Mr.  Smith.  I  was  not  too  far  wrong  on  that.  We  do  appreciate  your 
statement  and  I  must  say  that  looking  down  the  road,  some  of  the  work 
that  you  have  suggested  that  we  might  undertake  would  give  us  a 
mighty  full  schedule.  I  think  it  is  very  important.  I  would  hope  that 
sometime  we  could  get  to  that. 

Mr.  Huxgate.  Mr.  Seymour,  you  perhaps  heard  the  amiomice- 
ment  this  morning  that  the  President  is  appointing  Mr.  Jaworski 
as  Special  Prosecutor. 

Mr.  Seymour.  Yes. 

Mr.  Hungate.  Mr.  Jaworski  cannot  be  removed  without  the  con- 
sensus of  the  House  and  Senate  leadership  and  the  chairmen  and 
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ranking  members  of  both  the  House  and  Senate  Judiciary  Commit- 
tees. What  is  your  7-eaction  to  this  as  it  affects  this  legislation? 

jNIr.  Seymoijr.  Well,  the  question  I  would  ask  is  what  is  the  en- 
forceability of  that  undertaking?  I  had  rather  supposed  that  there 
was  a  commitment  from  the  White  House  that  Arcliibald  Cox  could 
not  be  removed.  Certainly  in  the  spirit  of  permitting  the  confirmation 
of  Elliot  Kichardson  after  making  a  commitment  with  the  full  White 
House  approval  that  Mr.  Cox  would  have  full  independence,  it  seemed 
to  me  the  White  House's  action  was  inconsistent  with  that.  It  was 
justified  by  a  statement  that  there  were  subsequent  events.  Well,  I 
would  suppose  here,  "subsequent  events"  would  be  the  justification 
for  disregarding  that  commitment  and,  therefore,  I  really  think  from 
the  standpoint  of  public  confidence  that  really  a  statutoiy  approach 
to  building  in  independence,  which  can  haA^e  no  question  at  all  about 
its  enforceability,  is  essential. 

Mr.  HuxGATE.  In  other  words,  you  think  we  should  seek  the  best 
vehicle  possible  to  provide  a  special  and  independent  Prosecutor  ? 

Mr.  Seymoue.  I  certainly  do. 

]Mr.  HuxGATE.  Thank  you. 

Mr.  Edwards? 

Mr.  Edwards.  Thank  you,  Mr.  Chairman.  I  have  just  one  question. 

Do  you  think  there  ought  to  be  a  permanent  Office  of  Special 
Prose-cutor  for  use  in  investigating  the  executive  department? 

Mr.  Seymour.  In  the  sense  of  the  recommendation  I  made  in  my 
point  4,  I  think  there  should  be  a  permanent  standing  agency  to  in- 
vestigate and  prosecute  violations  of  the  election  laws.  I  do  not  think 
that  ought  to  be  left  to  the  regular  prosecutors  because  they  just  do 
not  do  it,  and  for  understandable  human  reasons,  but  they  do  not  do 
it.  And  I  think  that  the  powers  of  such  an  independent  commission, 
which  I  suggest  might  bo  structured  along  the  lines  of  the  SEC,  should 
include  investigatory  and  prosecutor  powers  that  could  be  adequate 
to  cover  the  present  Watergate  situation,  and  any  future  Watergate 
situation  of  whatever  scale,  so  in  that  sense,  yes,  I  do  advocate  the 
permanent  institution. 

Mr.  Edwards.  Fine.  Thank  you  very  much. 

!Mr.  Kastex]meier  (presiding).  The  gentleman  from  Indiana.  INIr. 
Dennis. 

Mr.  Dennis.  Thank  you,  Mr.  Chairman,  and  thank  you,  Mr.  Sey- 
mour, for  a  very  excellent  presentation. 

Mr.  Seymour.  Thank  you. 

Mr.  Dennis.  I  wantect  to  ask  you  as  a  practical  matter  at  the  present 
moment-  how  much  danger  do  you  think  there  really  is  that  the  Presi- 
dent would  remove  a  man  like  Mr.  Jaworski  without  obvious  grounds 
that  would  suit  everybody  who  looked  at  them  ? 

Mr.  Seymour.  I  do  not  know  how  you  can  fully  predict  the  twists 
and  turn  of  events,  particularly  in  the  months  of  shock  that  wo  have 
all  been  through.  But,  I  have  no  doubt  that  if  it  served  the  White 
House's  purposes  (and  I  include  the  members  of  the  staff.  I  do  not 
just  refer  to  the  President)  to  decide  that  the  new  appointee  should 
be  removed,  that  he  would  be  removed  notwithstanflin2:  this  committee, 
even  if  the  leadership  of  the  House  and  Senate  balked  at  it.  There  is  a 
commitment,  but  it  is  a  commitment  under  present  circumstances.  And 
I  do  not  think  that  is  enough  to  rebuild  confidence  in  the  American 
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public  in  the  true  independence  of  that  prosecutor.  And,  as  a  practical 
matter,  I  can  conceive  of  circumstances  under  which  he  could  be  dis- 
charged. 

Having  now  seen  the  discharge  of  Mr.  Cox.  If  you  had  asked  me 
ahead  of  time  if  I  could  have  conceived  of  his  discharge,  I  would  have 
said  no.  You  know  the  old  story  about  "whiteman  cheat  Indian  twice, 
shame  on  Indian." 

Mr.  Dennis.  Well,  that  is  part  of  my  point.  It  seems  to  me  that  to  do 
it  again  right  now,  or  in  anytime  in  the  foreseeable  future  to  a  re- 
spectable person  who  was  in  the  job  doing  the  job  would  be  an  exceed- 
ingly dangerous  thing  for  the  President  to  do.  It  seems  to  me  that 
there  is  a  constitutional  remedy  for  that  perhaps  but  it  is  not  neces- 
sarily your  legislation. 

]\Ir.  Seymour.  Could  you  h.ave  conceived,  Mr.  Dennis,  that  the 
President  would  have  forced  the  resignation  of  Elliot  Richardson 
and  William  Ruckelshaus  ? 

Mr.  Dennis.  I  do  not  think  he  even  foresaw  that  or  he  probably 
would  not  have  done  it. 

Mr.  Seymour.  With  those  kinds  of  events  occurring  in  our  past,  I 
am  not  ]:)repared  to  predict  anything. 

Mr.  Dennis.  None  of  us  can  really  tell  about  that,  so  let  me  shift 
over  to  something  else  for  a  moment. 

As  you  acknowledge,  there  are  constitutional  problems  with  the  ap- 
proach which  you  ar-e  nevertheless  advocating,  so  I  have  been  trying 
to  consider  whether  there  is  any  way  we  could  hedge  about  the  removal 
power  vrhich  noiinally  flows  from  a  Presidential  appointment  and  thus 
pursue  a  little  safer  constitutional  course.  If  you  could  have  an  ap- 
pointment by  and  with  the  advice  and  consent  of  the  Senate,  which 
is  a  normal  procedure,  and  tlien  do  something  to  hedge  about  the 
removal  power  that  usually  goes  along  with  that,  it  seems  to  me  it 
might  be  a  little  bit  safer  constitutionally.  Ha^'e  you  ever  given  that 
idea  any  consideration  ? 

Mr.  Seymour.  I  am  not  sure  I  have  come  up  with  the  answer.  Let 
me  say  parenthetically,  that  the  Solomon  case,  of  course,  comes  out 
with  a  different  answer  to  the  question  that  you  addressed  to  ISIr. 
Smith  awhile  ago.  Judge  Levet  there  found  that  the  President  had 
the  power  to  remove  an  acting  U.S.  attorney  appointed  by  the  court. 
The  only  parallel  that  comes  to  my  mind  is,  of  course,  the  appoint- 
ment of  members  of  the  Federal  judiciary  who  are  appointed  for  life, 
but  that  is  a  constitutional — no;  I  guess  it  is  not  a  constitutional  uni- 
versality. It  may  be  possible  in  your  legislative  powers  to  actually 
create  life  tenure  during  good  behavior  and  that  might  achieve  it,  but, 
I  would  then  be  a  little  reluctant  to  see  us  get  a  Special  Prosecutor  un- 
less he  is  within  4  or  5  years  of  retirement. 

Mr.  Dennis.  I  do  not  believe  I  would  want  to  go  for  that. 

Mr.  Seymouti.  I  think  it  is  perfectly  feasible  to  work  out  a  machin- 
ery for  removal  for  cause  that  does  not  require  just  an  abdication  of 
the  removal  power  to  the  Executive  on  whatever  basis  might  occur 
to  him. 

Mr.  Dennis.  Well,  for  instance,  we  do  have  one  bill  in  here  by  Mr. 
Bi ester  of  Pennsylvania  which  gives  the  appointment  to  the  Presi- 
dent subject  to  tiie  advice  and  consent  of  the  Senate,  and  then  says 
that  the  President  may  remove  him  but  only  on  a  showing  of  cause  in 
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accordance  with  the  civil  service  procedures.  It  seems  to  me  that  that 
had  some  possible  merit  to  it  and  I  thought,  myself,  if  you  wrot«  this 
strongly  in  the  law  that  this  Special  Prosecutor  had  every  power  and 
authority  and  was  proceeding  to  do  the  job  and  then  said  that  he  could 
be  removed  only  for,  or  could  be  removed  for  gross  impropriety,  but 
that  before  his  removal  the  President  should  make  a  statement  in  writ- 
ing to  the  Congress  that  he  intended  to  remove  him  and  stating  why, 
then  that  might  do  something. 

Mr.  Seymour.  I  know  the  point  you  are  making  and  I,  frankly,  do 
not  think  the  way  to  approach  it  is  to  try  to  put  limitations  on  the 
President's  power  of  removal.  The  reason  Judge  Levet  said  in  the 
Solomon  case  that  the  President  could  remove  the  acting  U.S.  attorney 
was  because  the  Congress  had  so  enacted.  He  just  referred  to  the 
statuie  and  I  think  that  it  necessarily  follows  that  if  the  Congress  has 
the  power  to  authorize  the  judiciary  to  make  this  appointment,  that 
the  other  side  of  that  coin  is  that  the  judiciary  alone  can  be  vested  in 
the  power  for  removal. 

Xow,  the  disadvantage  as  I  see  it  of  setting  up  an  elaborate  re- 
moval procedure  which  can  be  triggered  by  the  President  is  that  the 
moment  someone  with  a  motive  other  than  sincere  good  faith  wanted 
to  obstruct  the  work  of  the  Special  Prosecutor,  all  he  would  have  to  do 
would  be  to  initiate  that  proceeding  and  suddenly  the  Special  Prose- 
cutor is  going  to  be  fighting  to  hold  on  to  his  job  rather  than  worrying 
about  his  responsibilities.  So,  you  could  effectively,  even  if  the  grounds 
were  not  found  to  exist,  you  could  effectively  blunt  the  operation  of  the 
Special  Prosecutor  by  putting  him  on  the  griddle  that  way  and  I  do 
not  think  that  this  is  a  desirable  thing. 

Mr.  Dennis.  There  may  be  no  way  out  of  the  dilemma,  but  I  must 
admit  it  worries  me  to  adopt  a  scheme  which  we  all  know  is  constitu- 
tionally challengeable,  and  then  have  the  indictment  returned  and 
an  appeal,  and  maybe  the  court  will  throw  them  all  out  and  what  have 
we  accomplished  ? 

]\rr.  Seyimoxtk.  I  would  assume  that  a  Special  Prosecutor  would  get 
an  indictment  filed  pretty  fast  and  motions 

^Ir.  Dennis.  Tested  oiit  ? 

]Mr.  Setmoitr  [continuing!.  IMotions  to  quash  will  l^e  before  the 
court  really  in  pretty  short  order.  And,  if  it  turns  out  to  be  unconstitu- 
tional, one  could  seek  another  remedy.  Certainly  I  do  not  think  the 
investiirative  function  is  unconstitutional  because  it  will  lie  done  with 
grand  jury  process  which  is  entirely  legitimate,  so  that  tlie  work  iroing 
on  in  tlie  preliminary  stages  still  will  have  been  preserved.  And  T  think 
it  is  probably  a  calculated  risk  that  it  is  reasonable  to  take  under  tlie 
circumstances. 

]Mr.  Dennis.  Thank  you.  The  Chairman  says  my  tim^^  i^  up.  T  would 
like  to  inquire  about  some  of  these  specifics  and  possible  reforms  be- 
cause I  recognize  that  you  are  a  man  of  experience  on  this  subject,  and 
you  have  made  some  pretty  positive  statements  here  that  I  really  would 
like  to  develop.  Put,  thank  you  very  much. 

Mr.  Setimottr.  I  would  welcome  the  opportun.i<"v  and  if  this  is  not 
the  time,  I  would  be  delighted  to  do  it  informally. 

IVlr.  Dennis.  Thank  you. 

Ml-.  Kastenmeier.  The  gentleman  from  South  Carolina,  ISFr.  Mann. 

Mr.  Mann.  No  questions,  Mr.  Chairman. 
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Mr.  Kastexmeier.  The  gentleman  from  Iowa,  INIr.  Mayne. 

'yiv.  jSIayxe.  Thank  you,  Mr.  Chairman. 

I  Avant  to  conniiend  you,  Mr.  Seymour,  for  your  very  fine  presenta- 
tion which  is  certainly  what  the  subcommittee  would  have  expected 
from  a  person  with  your  great  reputation  for  the  outstanding  achieve- 
ments in  the  Southern  District  of  New  York. 

Mr.  Seymour.  Thank  you. 

Mr.  Mayxe.  And  like  Mr.  Dennis,  I  am  very  interested  in  some  of 
your  specific  proposals.  But,  I  believe,  as  has  already  been  pointed  out, 
they  involve  some  things  which  are  not  really  within  the  present  scope 
of  our  immediate  problem,  but  certainly  as  we  get  to  these  things  later 
on,  I  am  sure  tlie  full  Judiciary  Committee  will  want  to  take  advantage 
of  your  kind  otfer  to  be  of  assistance. 

What  is  your  principal  reason  for  preferring  IT.Tv.  IIOGT,  introduced 
by  Mr.  Moss  ancl  Mr.  Dingell  ?  Is  it  the  fact  t liat  it  would  enable  Judge 
Sirica  to  continue  in  the  case  ? 

Mr.  Seymour,  Principal  but  not  sole,  I  thought  on  balance,  all  of  the 
provisions  in  that  bill  came  quite  close  to  a  good  worl^able  program.  I 
had  a  few  minor  quibbles  alxnit  the  power  to  direct  the  U.S.  attorneys 
but  then  I  figured  out  that  that  really  had  to  do  just  with  the  specific 
prosecution,  and  probably  would  not  present  a  problem.  And  I  have 
a  problem  about  voluntary  cooperation  from  Federal  agencies,  because 
I  think  the  Special  Prosecutor  ought  to  have  the  power  to  mandate  co- 
operation from  other  agencies.  But,  apart  from  a  few  very  minor 
points,  I  think  the  general  framework  is  quite  good. 

Mr.  Mayne.  Well,  I  would  strongly  agree  with  the  prinici>al  reason 
you  had  for  preferring  the  bill  because  I  share  your  view  that  it  would 
be  a  great  loss  to  risk  the  loss,  at  least,  of  Judge  Sirica  wlio  has  played 
such  a  key  role  in  this  case  from  the  very  beginning.  And  T  tliiiik  you 
will  be  happy  to  learn  if  you  have  not  already,  that  the  principal  spon- 
sors of  the  other  proposals,  which  is  their  original  form  filed  a  week 
ago  last  Tuesday,  definitely  provided  for  the  removal  of  Judge  Sirica, 
have  had  second  thoughts  about  that  and  indicated  yesterday  tlieir 
willingness  to  withdraw  that  provision  of  their  bill  so  that  some  other 
means  of  appointment  would  be  used  whioJi  would  enable  Judge 
Sirica  to  continue  in  his  very  important  present  capacity. 

Mr.  Seymour.  Good.  I  an_i  o-lad  to  learn  that. 

Mr.  Mayne,  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentlewoman  from  New  York,  Ms.  Holtz- 
man. 

Ms.  HoLTZMAN.  Thank  you,  Mr.  Chairman,  and  I  wish  to  thank  my 
very  distinguished  colleague  from  the  New  York  bar  for  his  very 
forthright,  very  thoughtful;  and  very  fine  statement  and  testimony 
before  us. 

]\Ir.  Seymour.  Thank  you. 

IMs.  Hoi,TZMAN.  I  would  like  to  ask  you  the  following.  Aside  from 
the  question  of  the  appearance  of  doing  justice  and  the  question  of 
satisfying  the  public  concern  about  the  integrity  of  the  prosecution, 
what  problems  would  you  see  arising  from  a  non-judicially  appointed 
Special  Prosecutor,  in  other  words,  a  Special  Prosecutor  who  would 
be  responsive  to  the  White  House?  Can  you  giAe  us  a  list  of  problems 
that  might  arise  either  in  the  compromising  of  trials  that  Avere  to  take 
place  or  in  the  possible  misuse  of  imnumity?  I  Avonder  if  you  might 
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just  give  us  a  list  of  some  of  the  dangers  you  see  if  we  do  not  liave  an 
independent  prosecutor  ? 

Mr.  Setmoue.  This  response  is  really  from  the  hip  because  I  have 
not  made  a  full  list.  But,  I  can  give  you  some  right  off  the  top  of  my 
head  that  would  really  alarm  me. 

Ms.  HOLTZMAN.  OK. 

Mr.  Seymour.  First  and  foremost  are  the  investigative  resources. 
For  Heaven's  sake,  if  the  FBI  can  respond  to  an  order  to  go  and 
lock  Archibald  Cox  and  the  Attorney  General  of  the  United 
States  out  of  their  offices,  on  a  White  House  instruction,  now  what 
is  their  true  independence  in  providing  the  kind  of  investigative 
work  and  resources  for  a  prosecutor  who  is  built  into  the  justice  sys- 
tem and  is  dependent  upon  it  ?  That  is  why  I  urge  you  to  get  to  the 
business  of  considering  the  FBI  when  you  can  get  to  it.  But,  under 
present  circumstances,  I  am  deeply  troubled  by  the  sequence  of  events, 
first  of  all,  with  Patrick  Gray  and  now  with  the  new  Director,  Mr. 
Kelly,  of  appearing  to  be  so  involved  in  something  tliat  really  shoidd 
not — that  they  should  stay  away  from.  So,  that  bothers  me. 

Obviously,  the  grant  of  immunity  is  crucial  in  most  of  these  in- 
v^estigations.  You  get  a  witness  who  is  himself  personally  involved  as, 
for  example,  a  contributor  of  corporate  funds.  Xow,  a  donor  of  cor- 
porate funds  in  the  abstract  is  the  fellow  who  ought  to  be  prosecuted 
but  if  the  contributor  of  corporate  funds  can  give  you  testimony  of 
what  quid  pro  quo  of  governmental  favors  he  was  going  to  get  in 
return  for  that  consideration,  then  it  is  much  more  important  to 
prosecute  the  offerer  of  the  quid  pro  quo,  and  yet  if  the  corporate 
donor  refused  to  testify  because  of  his  own  exposure  to  criminal  liabil- 
ity, your  only  tool  is  to  offer  him  immunity.  And  immunity,  under 
the  present  statute,  must  be  approved  by  the  Office  of  the  Attorney 
General.  There  just  is  no  question  about  that.  And  I  notice  that 
one  of  these  bills  at  least  speaks  to  the  question  of  the  authority  to 
grant  immunity. 

Ms.  HoLTZMAN.  If  I  might  interrupt  you  at  that  point.  You  would 
see  the  abuse  in  the  area  of  immunit}^  being 

Mr.  Seymour.  Denial. 

Ms.  HoLTZMAN.  In  the  Special  Prosecutor  is  wishing  to  grant  im- 
munity for  the  purpose  of  obtaining  additional  evidence  that  might 
be  denied  by  the  Attorney  General  ? 

Mr.  Seymour.  Correct, 

Ms.  HoLTZMAN.  Let  me  ask  you:  Do  you  see  the  possible  abuse  in 
terms  of  granting  immunity  to  people  who  perhaps  should  not  be 
granted  immunity,  in  other  words,  insulating  people  from  prosecu- 
tion? 

Mr.  Seymour.  It  is  possible  but  it  is  a  riskier  thing  obviously  foi-  a 
fellow  who  has  public  exposure  to  do,  although  I  point  out  to  you 
tliere  has  been  recently  a  very  real  question  about  the  grant  of  im- 
munity to  Mr.  Sharp  in  connection  with  the  matter  regarding  former 
Assistant  Attorney  General  Wilson  in  Texas.  So,  it  is  possible  for 
something  to  go  wrong  along  the  line,  and,  actually,  in  our  expres- 
sion to  give  an  "immunity  bath"  to  the  wrong  i)erso'n.  But,  I  think  it 
is  much  more  likely — and  this  is  the  kind  of  thing  you  reallv  cannot 
point  the  finger  of  accusation  at  anybody — it  is  much  more  likely  for 
someone  who  is  so  minded  to  say  we  will  not  grant  immunity  in  this 
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case,  knowing  that  it  will  prevent  you  from  getting  the  evidence  you 
want  against  an  important  person  close  to  the  administration,  so  that 
you  cannot  proceed. 

Ms.  HoLTZMAN.  I  did  not  mean  to  interrupt  your  entire  train  of 
thought.  Perhaps  you  would  see  some  other  problems  that  we  would 
be  facing  by  the  lack  of  an  independent  prosecutor  ? 

Mr.  Seymour.  I  do  not  foresee  any  of  the  kinds  of  violation  in  which 
legal — and  I  emphasize  legal,  court  supervised — electronic  intercep- 
tion, might  play  in  these  kinds  of  cases.  If  it  is  conceivable,  again  the 
Attorney  General  has  absolute  ^^eto  power  over  that,  so  again  you 
would  have  the  problem  of  being  denied  approval  wlien,  for  example, 
you  have  a  witness  who  is  cooperating  with  the  investigation  and  who 
is  prepared  to  follow  through  on  some  improper  transactions,  even 
in  the  course  of  the  investigation.  It  is  not  out  of  the  question  at  all. 
Our  sad  experience  has  taught  us  that  somebody  could  try  to  fix  evi- 
dence, fix  prosecutive  decisions,  even  in  the  work  of  the  S])ecial  Prose- 
cutor. Now,  when  that  sort  of  thing  comes  along,  if  a  cooi^erating  wit- 
ness says,  look.  I  have  been  appi'oached  to  do  this,  v/hat  should  I 
do?  Then  the  ideal  thing  in  that  situation  is  to  get  the  approval  from 
the  Department  under  its  policies  for  a  consensual  recording  and  put 
a  recording  device  on  the  man  to  go  into  the  meeting  where  they  are 
going  to  discuss  a  bribery  to  obstruct  justice.  And  you  need  that  be- 
cause you  need  corroboration,  so  that  you  will  not  have  a  "one-on-one" 
situation.  If  the  Department  can  say  no  to  that,  then  you  have  lost 
that  opportunity. 

Now,  I  have  just  given  you  three  off  the  top  of  my  head.  Going  all 
the  way  down  the  line  there  are  such  matters  as  disapproving  vouch- 
ers for  witness  travel,  or  prohibiting  assistants  from  going  out  of  the 
District.  There  are  just  a  million  tight  controls  that  can  obstruct 
effective  law  enforcement. 

Ms.  HoLTZMAN.  Mr.  Chairman,  since  my  time  has  run  out,  and  this 
is  a  very  crucial  area  for  the  committee  to  consider  in  tei-ms  of  the  need 
for  the  independence  and,  in  fact,  how  to  ensure  it  if  we  do  decide 
to  set  up  an  independent  prosecutor,  I  wonder  if  Ave  might  ask  the 
witness  to  submit,  possibly  in  the  form  of  a  letter,  any  additional  areas 
where  he  would  see  problems  arising  ? 

Mr.  Seymour.  I  would  be  deliglited  to. 

Mr.  Kastenmeier.  Without  objection,  the  witness  will  be  so  re- 
quested and  we  will  be  pleased  to  receive  such  information. 

Now,  the  gentleman  from  Maryland,  ]Mr.  Hogan  ? 

Mr.  HoGAN.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Kastenmeier.  If  there  are  no  further  questions,  the  chair 
would  like  to  express  the  gratitude  of  the  committee  to  the  witness 
for  his  appearance  this  morning. 

Mr.  Seymour.  Thank  you  very  much. 

[A  letter  from  Mr.  Seymour  supplementing  his  testimony  follows:] 

Whitney  Noeth  Seymour,  Jr., 

One  Battery  Park  Plaza, 
"New  York,  N.Y.,  Novemher  13, 1973. 
Hon.  William  Hungate,  M.O., 

Hou^e  Judiciary  Oommittee,  House  Office  Building, 
Wa^:lii}if/ton,  D.C. 

Dear  Mr.  Hungate:  During  the  course  of  my  recent  testimony  before  your 
subcommittee  in  support  of  legislation  to  create  an  independent  oflace  of  special 
prosecutor.  I  was  requested  to  supplement  my  testimony  by  letter  to  identify 
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procedures  and  services  essential  to  the  effective  functioning  of  a  Federal  pros- 
ecutor's oflSce  which  might  be  susceptible  to  interference  in  such  a  way  as  to 
curtail  the  prosecutor's  ability  to  investigate  and  prosecute  violations  of  Fed- 
eral law.  Although  the  following  list  is  not  definitive,  I  believe  it  fairly  indi- 
cates the  major  areas  in  which  a  prosecutor  would  be  vulnerable  to  lack  of 
cooperation  or  deliberate  obstruction  : 

1.  Grants  of  immunity  from  prosecution,  frequently  necessary  to  obt-ain  wit- 
ness cooperation,  require  approval  by  the  Department  of  Justice.  This  applies 
to  both  formal  grants  of  immunity  and  informal  promises  not  to  prosecute  which 
would  constitute  estoppel. 

2.  Electronic  surveillance,  whether  done  without  knowledge  of  the  partici- 
pants or  with  the  knowledge  of  one  party,  presently  reiiuires  Department  of  Jus- 
tice approval.  Consensual  tape  recordini^s  are  extremely  important  sources  of 
necessary  corroboration  in  official  corruption  cases. 

3.  Staff  personnel — lawyers,  file  clerks,  stenographers,  etc. — require  Depart- 
mental approvals,  and  particularly  in  the  case  of  civil  service  personnel  can 
exert  a  life-or-death  influence  on  the  operations  of  a  prosecutor's  office. 

4.  Investigative  personnel  to  conduct  field  inter\iews  and  audit  books  and 
records  are  only  available  to  a  prosecutor  with  the  permission  of  the  head  of 
the  agency  (FBI,  IRS,  etc.) 

5.  Criminal  indictments  must  be  signed  by  a  United  States  Attorney  or  other 
authorized  official  of  the  Department  of  Justice  subject  to  direction  of  the  At- 
torney General.  Cooperation  of  U.S.  Attorneys  may  also  be  necessary  in  related 
investigations. 

6.  Authorization  to  incur  travel  expenses  (as  to  interview  a  witness  in  another 
part  of  the  country  or  abroad)  requires  prior  approval  by  administrative  per- 
sonnel in  the  Department  of  Justice. 

7.  Authorization  to  incur  litigation  expenses  for  such  items  as  fees  for  hand- 
writing and  similar  experts  and  for  stenographic  transcripts  prepared  by  outside 
reporters  requires  approval  by  the  Department  of  Justice  administrators. 

8.  Service  of  subpoenas  within  the  United  States  requires  cooperation  from 
the  United  States  Marshal's  Service;  service  outside  the  U.S.  usually  requires 
assistance  from  both  the  Department  of  Justice  and  the  State  Department. 

9.  Extradition  of  defendants  from  foreign  countries  cannot  be  achieved  without 
wholehearted  cooperation  from  both  .Justice  and  State. 

10.  Access  to  official  records  from  government  agencies  (in  addition  to  the 
White  House)    ordinarily  requires  cooperation  from  the  agency  head. 

11.  Access  to  witnesses  in  custody  of  the  Bureau  of  Prisons  usually  requires 
assistance  and  cooperation  from  Bureau  officials. 

12.  Long-term  and  short-term  protection  of  witnesses  from  physical  harm 
cannot  be  arranged  without  Department  of  Justice  approval  and  full  cooperation 
from  the  Marshal's  Service. 

I  hope  the  foregoing  is  of  assistance  to  the  committee  in  its  important  work. 
Sincerely  yours, 

Whitney  North  Seymotte,  Jr. 

Mr.  Kastetstmeier.  Tncidfntally,  the  Chair  will  point  out  that  there 
is  a  biographical  sketch  of  the  -witnesses  attached  to  the  list  of  wit- 
nesses before  each  Member's  nlace  this  morning. 

The  Chair  would  now  like  to  call  Prof.  Gerhard  Casper  of  the 
University  of  Chicago  Law  School  as  the  next  witness. 

TESTIMONY  OP  PEG?.  GERHAED  CASPEE,  UNIVERSITY  OF 
CHICAaO  LAW  SCHOOL 

Mr.  TCastenmeier.  Do  you  have  a  prepared  text,  Mr.  Casper? 

Mr.  Casper.  Mr.  Chairman,  T  apologize.  All  of  mv  efforts  went  into 
the  research  and  not  the  typing  and,  therefore,  I  could  not  distribute 
a  prepared  statement  beforehand. 

My  name  is  Gerhard  Casner  and  T  am  professor  of  law  and  political 
science  at  the  University  of  Chicaa-o.  T  have  been  with  the  T'^^niversity 
of  Chicago  since  10(^f>  teaching  constitutional  law  and  T  have  had  some 
insterests  in  institutional  matters  like  separation  of  powers.  I  have 
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recently,  for  instance,  testified  before  the  Special  Senate  Committee  on 
the  Termination  of  the  National  Emergency  about  the  problem  of 
emergency  powers  of  the  President. 

In  dismissing  Special  Prosecutor  Cox,  the  President  has  created 
a  situation  which  makes  the  fiii-ther  untrammeled  investigation  of  the 
serious  accusations  leveled  against  the  administration  vei-y  difRcult. 
Tlie  President,  by  this  act,  has  made  it  clear  that  he  will  exercise  at 
lea,st  some  control  over  the  Justice  Department  inquiiy  into  possible 
wrongdoings  of  his  own  administration.  In  a  maimer  of  speaking,  the 
accused  controls  the  accusations  against  himself.  This  brings  about, 
to  say  the  least,  an  appearance  that  the  administration  of  justice  and 
its  integrity  could  be  subverted,  that  the  President  could  place  himself 
and  his  administration  above  the  law.  Four  major  options  may  be 
ex]>lored  for  overcoming  these  difficulties. 

Tlie  first  option,  reestablishment  of  a  Special  Prosecutor  by  the 
President,  is  the  option  the  President  is  now  pursuing.  It  is  very  diffi- 
cult to  see  how  the  appearances  created  by  the  President's  affirmation 
of  authority  over  the  Special  Prosecutor  could  be  destroyed  in  this 
manner. 

The  second  option  is  the  appointment  of  a  Special  Prosecutor  by 
the  District  Court  on  its  own  initiative.  Such  authority  is  nowhere 
conferred  by  statute.  I  do  not  know  of  any  case  where  a  Federal  court 
has  asserted  such  authority  as  an  inhere]it  power,  28  IT.S.C.  548 
gives  the  power  to  appoint  special  attorneys  to  the  Attorney  General. 
jMoreover,  rule  7(c)  Federal  rules  of  criminal  procedure  requires  that 
any  indictment  slip  11  be  signed  by  the  attorney  for  tho:  Government. 
Present  statutory  law  establishes  a  monopoly  for  criminal  prosecu- 
tions in  the  Department  of  Justice. 

I  am  turning  to  the  third  option,  establishment  of  an  Office  of 
Special  Prose-cutor  by  an  act  of  Congress  which  would  also  define  the 
jui'isdiction  and  powers  of  the  Special  Prosecutor.  In  this  option, 
appointment  of  the  Prosecutor  would  be  by  the  President  with  the 
advice  and  consent  of  the  Senate;  the  Special  Prosecutor's  tenure 
\\'oiild  be  for  instance  for  th.e  life  of  the  office.  I  am  not  advocating 
that  solution,  I  am  only  offering  this  example  to  clarify  the  constitu- 
tional issues  which  are  of  inuiortance  ajid  I  think  it  will  become 
apparent  why  I  do  so.  This  tliird  option  raises  two  major  problems. 
(1)  Can  the  Congress  partially  deprive  the  executive  branch  of  the 
overall  n'sponsibility  for  executing  the  laws?  (2)  Can  the  President's 
appointment  power,  which  the  solution  recocfnizes,  be  so  limited  as  to 
exclude  removal  of  the  Special  Prosecutor  by  the  President? 

The  first  of  these  two  quevStions  pertains  to  the  separation  of  powers. 
The  argument  against  the  constitutionality  of  such  legislation  would 
Jiave  to  be  based  on  article  TI  which  vests  the  Executive  power  in  the 
President.  There  is  a  considerable  amount  of  loose  thinldng  abroad 
about  separation  of  powers  and  executive  power,  or  rather  the  Presi- 
dent's duty  to  execute  the  laws  within  the  perimeters  establi.shed  by 
those  laws.  As  the  necessary  and  proper  clause  of  the  Constitution, 
as  well  as  the  histon'  of  the  United  States  vshow  it  can  hardly  be 
argued  that  article  IT  confers  u]wn  the  President  a  monopoly  for  law 
enforcement.  For  instance,  I  have  no  doubt  that  article  11  did  not  do 
away  with  the  common  law  system  of  private  prosecutions  as  a  matter 
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of  constitutional  law.  The  Government  Prosecutor  monopoly  was 
conferred  by  statute.  What  the  law  gives,  the  law  can  take  away. 

Again  and  again,  the  Congress  in  the  exercise  of  its  sweeping  pow- 
ers under  the  "necessary  and  proper"  clause,  has  established  independ- 
ent agencies.  In  ICG  v.  Chatworth  Cooperative  Marketing  Associa- 
tion, 347  F.2d  821  (CA-7  1965),  the  defendants  appealed  on  the 
ground  that  a  statute  permitting  the  C'ommission  or  its  agents  to  ini- 
tiate judicial  proceedings  to  enforce  the  Interstate  Commerce  Act, 
violated  the  constitutional  grant  of  the  executive  power  to  the  Pres- 
ident or  his  agents.  The  court  rejected  this  contention.  "[T]he  func- 
tion of  initiating  a  judicial  proceeding  for  the  enforcement  of  a  leg- 
islative enactment  is  not  the  exercise  of  a  prerogative  exclusively 
reserved  to  the  President." 

It  seems  to  me  almost  indisputable  that  Congress  has  the  power  to 
set  up  an  independent  agency  for  the  purposes  of  law  enforcement 
where  the  administration  of  justice  is  endangered  by  the  fact  that  the 
executive  is  charged  with  investigating  itself. 

Can  the  Presidential  power  of  appointments  be  so  limited  as  to  ex- 
clude removal  of  an  oflicial  by  txie  President  ?  The  Constitution  does 
not  address  itself  to  the  question  of  removal  except  as  far  as  judges 
are  concerned.  The  President  has  no  explicit  power  of  removal.  The 
Supreme  Court  has  developed  a  rule  in  the  cases  of  Myers.  Hum- 
phrey's executor,  and  Wiener  v.  United  States  tliat  suggests  that  only 
a  purely  executive  official  cannot  be  immunized  by  Congress  against 
removal.  The  question  is  whether  the  executive  character  of  an  official 
is  determined  by  his  being  charged  with  executive  functions — as  a 
prosecutor  clearly  is — or  by  his  nexus  with  the  President.  Since  the 
Congress  can  make  an  office  ministerial  in  the  sense  that  it  is  not  sub- 
ject to  the  President's  direction  but  performs  duties  independently 
conferred  upon  it,  it  follows,  in  my  opinion,  that  the  removal  power 
of  the  President  can  be  excluded.  The  War  Claims  Act  had  not  ex- 
pressly refused  the  President  the  power  to  remove  a  Commissioner. 
Nevertheless,  the  Court  concluded : 

If,  as  one  must  take  for  granted,  the  War  Claims  Act  prochuled  the  President 
from  influencing  tlie  Commission  in  passing  on  a  particular  claim,  a  fortiori 
must  it  be  inferred  that  Congress  did  not  wish  to  have  hang  over  the  Commis- 
sion the  Damocles'  sword  of  removal  by  the  President  for  no  reason  other  than 
that  he  preferred  to  have  on  that  Commission  men  of  his  own  choosing. 

{Wiener  v.  United  States ,  357  U.S.  349,  35G).  To  be  sure,  the  Court's 
statement  is  made  as  a  matter  of  statutory  construction.  I  find  it 
equally  compelling,  as  a  matter  of  constitutional  construction  in  those 
areas  where  the  President  is  not  vested  with  discretionary  powers  by 
the  Constitution,  but  is  simply  charged  with  executing  thelaws. 

I  am  turning  now  to  the  fourth  major  option  before  you  at  this 
time :  that  is,  establishment  of  an  Office  of  Special  Prosecutor  by  the 
Congress  along  the  lines  just  suggested,  but  with  appointment  of  the 
Special  Prosecutor  vested  in  the  District  Court  for  the  District  of 
Columbia.  This  alternative  again  raises  two  major  questions:  (1) 
Would  the  mode  of  appointment  constitute  an  unconstitutional  inter- 
ference with  the  Presidential  power  of  appointments?  (2)  Does  ap- 
pointment of  a  prosecutor  by  a  court  constitute  an  improper  blend- 
ing of  prosecutorial  and  judicial  functions  in  violation  of  the  due 
process  clause  of  the  fifth  amendment  ? 

I  am  turning  to  the  first  question. 
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(1)  "What  does  article  II,  section  2  mean  when  it  says  that  the  Con- 
gress may  by  law  vest  the  appointment  of  such  inferior  officers,  as 
they  think  proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments?  First  of  all,  what  is  an  inferior  officer?  I  sub- 
mit it  is  any  officer  who  is  not  the  President,  a  court  of  law  or  a  de- 
partment head  and  whose  appointment  is  not  otherwise  provided  for 
by  the  Constitution,  as.  for  example,  the  apj^ointment  of  ambassadors. 
A  special  prosecutor  clearly  falls  into  the  category  of  an  inferior 
officer.  Indeed,  28  U.S.C.  543  provides  a  statutory  precedent  in  empow- 
ering the  Attorney  General  to  appoint  special  attorneys.  However, 
the  convention  debates  do  not  offer  any  evidence  for  this  or  any  other 
interpretation  of  the  clause.  I  assume  that  the  provision  was  intended 
as  a  delegation  of  appointments  authorization  not  having  our  problem 
in  mind  at  all.  There  is,  however,  nothing  in  the  text  of  the  clause 
which  prevents  option  4. 

For  an  authoritative  interpretation,  we  must  rely  on  the  courts.  In 
ex  parte  Siebold,  Mr.  Justice  Bradley,  speaking  for  the  Court,  ad- 
dressed himself  in  some  detail  to  the  separation  of  powers  arguments 
as  they  pertained  to  the  appointment  of  election  judges  by  the  U.S. 
circuit  courts.  He  came  to  the  conclusion  that  "as  the  Constitution 
stands,  the  selection  of  the  appointing  power,  as  between  the  function- 
aries named,  is  a  matter  resting  in  the  discretion  of  Congress."  100  U.S. 
371, 397,  (1879) .  Earlier,  Mr.  Justice  Story  had  written  in  his  Commen- 
taries: "The  propriety  of  his  discretionary  power  in  Congress, 
to  some  extent,  cannot  well  be  questioned.  If  any  discretion  should 
be  allowed,  its  limits  could  hardly  admit  of  being  exactly  defined;  and 
it  might  fairly  be  left  to  Congress  to  act  according  to  the  lights  of 
experience."  And  I  call  your  attention  in  particular  to  the  following 
sentence.  "It  is  difficult  to  foresee  or  to  provide  for  all  the  combinations 
of  circumstances  which  might  vary  the  right  to  appoint  in  such  cases. 
In  o}ie  age  the  appointment  might  be  most  proper  in  the  President; 
and  in  another  age.  in  a  department."  (2  Story,  Commentaries  360-62; 
•1891  eel.) 

This  view  was  subscribed  to  by  the  District  Court  for  the  District 
of  Columbia  hi  Hohson  v.  Flansen,  265  F.  Supp.  902,  911  (1967).  How- 
evei',  in  any  event,  appointment  of  a  prosecutor  by  a  court  can  no 
way  be  said  to  be  unrelated  to  court  functions.  Therefore,  even  in  an 
abstract  scheme  of  things,  there  is  nothing  unnatural  about  the  Con- 
gress determining  in  its  discretion  that  appointment  of  a  prosecutor 
should  he  vested  in  a  court  of  justice.  Again,  we  have  the  statutory 
precedent  in  28  U.S.  546,  which  gives  the  district  court  power  to  fill 
vacancies  in  the  office  of  U.S.  attorney. 

As  concerns  the  due  process  argument,  that  is,  the  improper  blend- 
ing of  prosecutorial  and  indicia!  fmictions,  cases  like  the  U.S.  Supreme 
Court  decision.  In  I?ecr  ]\furrh>8on  in  1955,  and  the  southern  district  of 
Xew  York  case  of  United  ,S fates  v.  Solomon  (216  F.  Supp.  835,  1963) 
suggest  that  the  mere  appointment  of  a  Special  Prosecutor  by  a 
court  does  not  constitute  an  improper  blending  of  judicial  and  prose- 
cutorial functions. 

I  have,  therefore,  come  to  tlie  conclusion,  members  of  the  commit- 
tee, that  as  far  as  \a\q  powei-  of  Congress  is  concerned,  there  can  be  no 
doubt  that  both  the  route  of  apj^ointment  by  and  with  the  advice  and 
consent  of  the  Senate,  and  the  route  by  the  Federal  District  Court  are 


208 

permissible.  And  I  should  mention  that  I  have  had  doubts  like  every- 
body else  before  I  began  my  research.  But,  I  have  now  rather  firmly 
reached  the  conclusion  that  the  constitutional  power  cannot  be  doubted 
at  all.  The  only  question  which  remains,  and  wliich  it  may  be  more 
proper  for  you  to  determine  than  for  me,  is,  of  course,  whether  this 
is  the  wisest  course  in  view  of  sentiments  about  the  matter. 

Mr.  HuNGATE.  Thank  you  very  nuich.  If  you  will  please  remain 
there  then  we  will  have  each  of  the  other  two  gentlemen  come  up  and 
present  his  statement,  and  then  we  will  question  all  of  you  as  a  panel. 

Our  next  witness  is  Prof.  Daniel  J.  Meador  of  the  University  of 
Virginia  Law  School.  Pi-ofessor  Meador,  we  welcome  you  here  and 
look  forward  to  your  contributions,  sir. 

TESTIMONY  OF  PROF.  DANIEL  J.  MEADOR,  UNIVERSITY  OF 
VIRGINIA   LAV7   SCHOOL 

Mr.  INIeador.  Mr.  Chairman,  I  have  submitted  a  written  statement 
which  I  would  request  be  entered  into  your  record. 

JNIr.  HuNGATE.  Without  objection,  it  will  be  made  a  part  of  the 
record. 

[The  prepared  statement  of  Professor  Meador  follows :] 

Statement  of  Daniel  J.  Meador,  James  Muneoe  Peofessob  of  Law, 
University  of  Vibginia 

I  am  Daniel  J.  Meador,  James  Monroe  Professor  of  Law  at  the  University  of 
Virginia,  wliere  I  have  been  a  member  of  the  Law  Faculty  since  1957,  with  the 
exception  of  four  years  during  whicli  I  was  Dean  of  the  University  of  Alai)ama 
Law  School  and  one  year  during  which  I  was  a  Fulbright  Lecturer  in  England. 
During  1972-73  I  served  as  Chaii-man  of  the  Courts  Task  Force  which  authoi-ed 
the  Report  on  Courts  for  the  National  Advisory  Commission  on  Criminal  Justice 
Standards  and  Goals.  Currently  I  am  director  of  the  Appellate  Justice  Project 
of  the  National  Center  for  State  Courts. 

In  response  to  the  invitation  of  committee  counsel,  I  am  presenting  my  views 
on  the  constitutionality  of  a  proposal  that  Congress  create  an  office  of  special 
prosecutor,  with  a  high  degree  of  independence,  charged  with  responsibility  for 
investigating  and  prosecuting  suspected  offenses  arising  out  uf  the  Watergate 
episode  and  the  1972  presidential  campaign.  In  varying  forms  such  a  proposal 
is  embodied  in  H.J.  Res.  784,  H.R.  11043.  H.R.  11067,  H.R.  11075,  H.R.  11081, 
H.R.  11132.  and  H.R.  11135.  The  comments  which  follow  are  directed  to  the 
constitutional  validity  of  the  proposal  and  not  to  its  wisdom  and  desirability  :  the 
latter  are  matters  for  the  political  judgment  of  Congress. 

Although  the  question  is  not  free  from  doubt,  my  conclusion,  supported  by 
the  reasoning  set  forth  below,  is  that  it  is  constitutionally  permissible  for  Con- 
gress, in  the  present  circumstances,  to  provide  by  legislation  for  a  special  prose- 
cutor, with  investigatory  and  prosecutory  responsibilities  as  to  specified  mat- 
ters, to  be  appointed  by  a  federal  court,  and  subject  to  removal  only  by  the 
court. 

1.  the  constitutional  text 

Article  II,  Section  2,  of  the  Constitution  grants  to  the  President  power,  with 
the  advice  and  consent  of  the  Senate,  to  appoint  certain  federal  oflScials  "and 
all  other  Officers  of  the  United  States,  whose  Appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  Law."  This  is  followed  im- 
mediately by  a  proviso :  "l)ut  the  Congress  may  by  Law  vest  the  Appointment  of 
such  inferior  Oflicers.  as  they  think  proper,  in  the  President  alone,  in  the  Courts 
of  Law,  or  in  the  Heads  of  Department*!."  For  purposes  of  the  question  at  hand, 
it  is  enough  to  read  the  words  "such  inferior  officers"  in  the  latter  clause  to  refer 
only  to  "all  other  Officers  of  the  United  States"  in  the  prece<ling  clause. 

It  is  unnecessary  to  consider  here  whether  this  provision  would  permit  Con- 
gress to  place  in  the  courts  the  power  to  appoint  officials  unconnected  \Nith  the 
courts.  For  a  prosecuting  attorney,  like  all  members  of  the  bar.  is  :ni  <)fH<-('r  nf  the 
court.  In  the  criminal  process  he  is  as  integral  as  the  judge  to  the  work  of  the 
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courts.  See  American  Bar  Association,  StamUirds  Relating  to  the  Prosecution 
Function  and  the  Defense  Function  44  (1!)70).  Ilis  role  is  so  intimately  involved 
in  the  judicial  process  that  the  prosecutor's  office  was  dealt  with  at  length  in 
the  Report  on  Cnnrts  (11)73)  of  the  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals.  Thus  there  is  little  substance  to  an  argument  that 
to  authorize  a  court  to  appoint  a  i)ro.secuting  attorney  is  to  involve  the  court 
in  the  appointment  of  a  wholly  unrelated  oflScial.  Such  an  argument  was  made 
as  to  court  apiKiintment  of  board  of  education  members  in  Hohson  v.  Hansen, 
2«5  F.Supp.  iK)2  (D.C.  1907),  api>eal  dismissed,  393  U.S.  801  (1968).  But  even 
as  to  those  board  members,  the  court  upheld  the  constitutionality  of  the  statute 
vesting  their  appointment  in  the  U.S.  District  Court  for  the  District  of  Columbia. 
AVhile  that  decision  relied  in  the  alternative  on  the  special  powers  of  Congress 
over  the  District  of  Columbia,  it  rested  e<iually  on  the  constitutional  power  of 
Congress  under  Art.  II,  Sec.  2,  to  provide  for  court  appointment  of  officials  (265 
F.Supp.  at  911-16). 

In  Ex  parte  Siebold.  100  U.S.  371  (1879),  the  Supreme  Court  sustained  the  con- 
stitutionality of  an  Act  of  Congress  which  authorized  judges  of  the  United  States 
Circuit  Courts  to  appoint  "supervisors  of  election"  in  connection  with  elections  of 
representatives  to  Congress.  The  supervisors  thus  appointed  were  authorized  and 
required  by  the  statute  to  attend  at  the  times  and  places  fixed  for  registration 
of  voters,  to  challenge  applicants,  and  to  cause  names  to  be  registered  as  they 
thought  proper;  the  supervisors  were  also  required  by  the  statute  to  attend  the 
elections,  to  challenge  voters,  to  be  present  when  ballots  were  counted,  and  to 
inspect  poll  books  and  tallies.  The  argument  was  made  that  these  supervisors  per- 
formed only  executive  duties  and  that  the  courts  could  not  be  empowered  to  ap- 
point officei"s  whose  duties  were  not  connected  with  the  judiciary.  In  rejecting 
that  argument  and  upholding  the  statute,  the  Supreme  Court  said  : 

The  Constitution  declai-es  that  "the  Congress  may,  by  law,  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper,  in  the  President  alone, 
in  the  c<mnts  of  law.  or  in  the  heads  of  departments.  It  is  no  doubt  usual 
and  proper  to  vest  the  aiipointment  of  inferior  officers  in  that  department  of 
the  government,  executive  or  judicial,  or  in  that  particular  executive  depart- 
ment to  which  the  duties  of  such  officers  appertain.  But  there  is  no  absohite 
retjuirement  to  this  effect  in  the  Constitution ;  and,  if  there  were,  it  would 
be  difficult  in  many  cases  to  determine  to  which  department  an  office  properly 
belonged. 

Take  that  of  mai*shal.  for  instance.  He  is  an  executive  officer,  whose  ap- 
pointment, in  ordinary  cases,  is  left  to  the  President  and  Senate.  But  if  Con- 
gress should,  as  it  might,  vest  the  appointment  elsewhere,  it  would  be 
questionable  whether  it  should  be  in  the  President  alone,  in  the  Department 
of  Justice,  or  in  the  courts.  The  marshal  is  preeminently  the  officer  of  the 
courts;  and.  in  case  of  a  vacancy.  Congress  has  in  fact  passed  a  law  bestow- 
ing the  temporary  appointment  of  the  mai-shal  upon  the  justice  of  the  circuit 
in  which  the  district  where  the  vacancy  occurs  is  situated,  [presently  28 
U.S.C.  §  5a5] 

But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
l>etween  the  functionaries  named,  is  a  matter  resting  in  the  discretion  of  Con- 
gress. (100  U.S.  at  397-98) 
In  addition  to  the  statute  mentioned  in  the  Siehold  opinion  authorizing  court 
appointment  of  marshals,  there  is.  and  has  been  for  many  years,  a  statute  au- 
thorizing a  federal  district  court  to  appoint  a  United  States  Attorney  whenever  a 
vacancy  in  the  office  occurs  in  the  district.  28  U.S.C.  §  546.  The  constitutionality  of 
this  provision  was  sustained  in  United  f^tates  v.  Solomon,  216  F.  Supp.  835,  838-43 
( S.D.N. Y.,  1963).  As  to  both  marshals  and  U.S.  Attorneys,  the  court's  appoint- 
ment holds  only  until  the  vacancy  is  otherwise  filled.  But  this  is  because  Con- 
gress chose  to  couch  the  appointing  power  in  those  terms.  The  constitutional  basis 
for  the  Congressional  authorization  of  these  judicial  api>ointments  is  Art.  IT, 
Sec.  2,  and  nothing  there  limits  the  authorization  to  temporary  appointments  or 
to  those  necessary  to  fill  a  vacancy  on  an  interim  basis. 

For  present  puriv)ses.  however,  it  is  unnecessary  to  consider  the  constitutional- 
ity of  a  statute  empowering  the  courts  to  appoint  a  general  prosecutor  for  all 
purposes  or  on  a  permanent  basis.  The  proposals  under  consideration  all  contem- 
plate that  the  special  prosecutor  is  to  have  a  siiecifically  defined  province.  He  is 
not  to  roam  over  the  entii"e  range  of  susT>ected  criminal  activity  in  the  nation. 
Rather,  his  authority  to  investis^ite  and  to  litigate  is  restricted  to  matters  arising 
out  of  snecitied  act'vitie'-- — Watergate  and  the  1972  Presidential  election.  The 
life  of  the  office  is  also  limited  to  the  time  within  which  those  matters  are  dis- 
posed of. 
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2.  CONFUSING  THE  FAMILIAR  WITH  THE  NECESSARY 

Where  an  existing  scheme  is  the  only  one  we  have  known,  there  is  often  a  mis- 
leading tendency  to  view  it  as  the  only  one  that  is  constitutional.  Although  there 
are  scattered  provisions  in  the  federal  statutes  authorizing  courts  to  appoint  offi- 
cials, most  officials  are  appointed  by  the  President  or  by  a  lesser  executive  officer. 
This  is  because  Congress  has  arranged  matters  that  way.  The  entire  executive 
structure  is,  to  a  high  degree,  a  statutory  creation.  The  cabinet  departments  and 
their  heads  and  sub-heads  are  all  provided  for  by  Acts  of  Congress.  Provisions 
concerning  the  Department  of  Justice  and  its  officials,  for  example,  are  found  in 
28  U.S.C.  §  501  et  seq.  Though  familiar  and  long  standing,  this  arrangement  ia 
nevertheless  not  constitutionally  mandated.  The  text  of  Art.  II,  Sec.  2,  and  such 
.iudicial  explication  as  there  has  been  of  these  clauses  point  clearly  toward  a 
choice  vested  in  Congress  as  to  the  allocation  of  the  appointing  power. 

Another  familiar  feature  of  our  system  is  the  placing  of  prosecutorial  functions 
almost  exclusively  in  an  official  who  is  considered  a  member  of  the  executive  de- 
partment. This  too  gives  rise  to  erroneous  assumptions  that  the  Constitution  re- 
quires such  an  arrangement. 

Here  the  English  practice  may  be  instructive.  There  is  in  England  a  Director 
of  Public  Prosecutions  with  a  staff  of  lawyers :  this  office  may  be  analogized  to 
an  American  prosecutor's  office.  But  relatively  few  cases  are  handled  by  that 
office.  The  basic  principle  in  England,  subject  to  a  few  exceptions,  is  that  any 
member  of  the  public  may  prosecute  a  crime.  The  prosecuting  party  need  have 
no  special  interest  in  the  case,  although  a  prosecution  is  always  conducted  in 
the  name  of  the  Crown.  Many  prosecutions  are  carried  oiit  by  the  police,  as  they 
investigate  and  assemble  evidence  of  offences ;  they  prosecute,  however,  not  as 
officially  designated  prosecutors  but  as  members  of  the  public,  and  they  engage 
private  lawyers  to  present  the  cases  in  court  just  as  a  private  citizen  would. 
Other  prosecutions  are  at  the  instance  of  businesses  such  as  insurance  companies 
or  of  government  departments  such  as  the  Board  of  Trade.  Some  are  by  private 
individuals.  Jackson,  The  Machinery  of  Justice  in  England  1.34—6.5  (6th  ed. 
1972)  ;  Devlin,  The  Criminal  Prosecution  in  England  16-19  (1960).  The  ix>int  is 
that  there  is  no  concept  of  an  executive  official,  or  any  other  official,  with  a 
monopoly  on  the  prosecuting  function.  There  is  instead  a  multiplicity  of  prose- 
cuting possibilities.  In  the  main,  private,  non-governmental  attorneys  appear  in 
court  to  present  cases  in  the  name  of  the  Crown,  at  the  instance  of  the  prosecut- 
ing party  who  may  or  may  not  be  a  government  official  or  agency. 

While  English  practices  are  of  course  not  binding  on  the  meaning  of  the 
United  States  Constitution,  they  are  significant  in  that  they  reveal  attitudes 
about  legal  institutions  held  by  a  people  with  a  common  legal  ancestry  and  with 
a  traditionally  high  regard  for  civil  liberties  and  government  under  law.  The 
English  way  of  handling  prosecutions  suggests  that  there  is  nothing  fundamental 
to  ordered  liberty  or  government  under  law  about  having  a  monopoly  of  all 
prosecutions  lodged  in  an  executive  officer  appointed  by  the  President.  Nothing 
in  our  Constitution  expressly  prohibits  an  adoption  of  the  English  arrangement. 
But  to  sustain  a  court  appointment  of  a  special  prosecutor,  in  the  present  cir- 
cumstances, it  is  not  necessary  to  go  nearly  so  far  as  that.  It  is  necessary  only 
to  recognize  that  all  prosecutions  for  all  offences  need  not  be  placed  in  the  hands 
of  one  official  or  one  department ;  a  prosecuting  attorney  can  be  designated  to 
handle  a  specially  described  group  of  cases,  leaving  all  others  to  other  prosecuting 
parties. 

The  English  practice  is  instructive  also  in  underlining  the  functional  distinc- 
tion between  investigating  suspected  criminal  conduct  and  presenting  cases  in 
court,  that  is,  the  distinction  between  the  role  of  the  investigator  and  tl»e  role  of 
the  advocate.  In  England  criminal  investigations  are  handled  by  the  police; 
the  presentation  of  cases  in  coui't  is  handled  by  solicitors  and  barristers.  There 
lawyers  appearing  in  court,  in  the  name  of  the  Crown,  have  no  role  in  investiga- 
tion. In  the  United  States  these  roles  are  to  a  degree  kept  separate,  but  they  are 
often  lilended.  Many  American  prosecuting  attorneys  play  an  active  part  in 
investigating  cases  as  well  as  appearing  in  court  as  lawyers  for  the  state.  The 
proposals  for  a  special  prosecutor  contemplate  combining  the  investigating  and 
litigating  functions  in  a  single  individual  and  office.  Tlie  constitutionality  of 
authorizing  court  appointment  of  a  lawyer  to  represent  the  government  in  litiga- 
tion, and  to  play  no  role  in  investigation,  might  be  somewhat  clearer  because  of  the 
intimate  relationship  between  advocate  and  court.  But  adding  the  investigating 
function  to  this  advocate's  responsibilities  would  not  appear  to  alter  the  constitu- 
tional power  of  Congress  to  place  the  appointing  power  in  the  court. 
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3.    SEPARATION    OF    POWEKS 

The  doctrine  of  separation  of  powers  is  pointed  to  as  an  obstacle  to  tlie  proposal 
for  a  Cougressioually  authorized,  court-appointed  special  prosecutor.  AYhiie  no- 
where expressly  set  forth  in  the  Constitution,  this  doctrine  is  viewed  as  one  of 
the  premises  on  which  the  constitutional  scheme  rests.  It  is  reflected  in  the 
creation  of  the  three  departments  of  government — executive,  legislative,  and  ju- 
dicial. But  the  special  pro.secut(>r  proposal,  if  carefully  structured,  need  not  run 
afoul  of  the  pui*pose  of  the  doctrine. 

The  purpose  of  the  separation  of  powers  is  to  prevent  the  concentration  of  power 
and  thereby  to  protect  liberty  and  to  guard  against  abuses  of  power.  As  Madi-son 
wrote  on  this  subject  in  The  Federalist  (No.  47),  "The  accumulation  of  all 
powers,  legislative,  executive,  and  judiciary,  in  the  same  hands,  whether  of  one, 
a  few,  or  nuiuy  .  .  .  may  justly  be  pronounced  the  very  detinition  of  tyramiy." 
And  in  this  same  paper  Madison  read  Montesquieu — "The  oracle"  on  the  sub- 
ject— as  meaning  "that  where  the  whole  power  of  one  department  is  exercised  by 
the  same  hands  which  possess  the  whole  power  of  another  department,  the  funda- 
mental principles  of  a  free  constitution  are  subverted." 

Taking  the  prosecutorial  function  out  from  under  the  dominion  of  the  Presi- 
dent in  no  way  rims  coimter  to  these  concepts.  The  separation  of  powers  is  not 
concerned  with  the  diminution  of  power ;  it  is  concerned  about  the  consolidation 
of  power.  Thus  there  would  appear  to  be  no  violation  of  the  docti-ine,  properly 
considered  in  light  of  its  purijose,  in  allocating  the  prosecution  of  certain  de- 
scribed offences  to  one  outside  the  executive  branch.  Indeed  such  a  division  of 
the  overall  prosecution  role  might  be  thought  of  as  consistent  with  the  purpose  of 
the  separation  of  powers  doctrine  by  dividing  power  still  more. 

Apprehensions  may  be  voiced,  however,  tliat  authorizing  a  court  to  appoint 
and  remove  a  prosecutor  would  move  toward  combining  in  the  judicial  branch 
the  executive  power  in  relation  to  those  cases  within  that  prosecutor's  jurisdic- 
tion. But  this  need  not  be  so  for  at  least  two  reasons. 

First,  nothing  in  the  proposed  bills  suggests  that  the  appointing  court  is  to 
control  the  prosecutor  in  his  decisions  and  actions.  Presumably  existing  law  to 
the  effect  that  a  court  cannot  direct  a  prosecutor  in  the  performance  of  his 
duties  would  continue.  To  make  this  clear,  it  might  be  desirable  to  include  in 
the  bill  a  provision  expressly  stating  that  a  court  may  not  exercise  any  conti-ol 
over  the  special  prosecutor's  discretionary  decisions  concerning  the  investigation 
and  prosecution  of  cases.  Grounds  for  removal  should  be  spelled  out. 

Second,  in  order  to  insure  that  the  "same  hands"  do  not  exercise  the  "whole 
power"'  of  two  departments,  it  might  be  wise  to  include  in  the  bill  a  provision  that 
no  judge  participating  in  the  appointment  of  the  special  prosecutor  shall  sit  in 
any  matter  handled  by  the  special  prosecutor's  office  and  that  no  judge  who  has 
participated  in  any  such  matter  shall  participate  in  the  appointment  or  removal 
of  the  special  prosecutor.  A  provision  such  as  this  would  also  serve  the  salutory 
purpose  of  nssuring  future  defendants  in  cases  brought  l>y  the  special  prosecutor 
that  the  judge  sitting  in  those  cases  woidd  not  have  had  any  role  in  appointing 
the  prosecutor  and  could  have  no  role  in  his  removal.  The  appearance  of  justice 
is  as  important  as  the  fact  of  justice. 

Considerations  of  justice  and  its  appearance  would  also  be  served  by  vesting 
the  appointing  power  in  the  court,  or  a  majority  of  its  judges,  rather  than  in  a 
named  judge.  Placing  the  power  in  the  court  would  also  be  on  firmer  constitu- 
tional ground  since  Art.  II,  Sec.  2,  speaks  in  terms  of  "the  Courts  of  Law." 

An  argument  of  another  sort  is  based  on  a  premise  that  the  Constitution  vests 
in  the  President  a  certain  minimum  core  of  executive  power  which  cannot  be 
withdrawn  by  Congressional  legislation  and  that  the  prosecution  of  federal 
crimes  is  part  of  this  essential  executive  power.  History  and  practice,  however, 
rebut  the  idea  that  the  prosecuting  function  must  be  lodged  under  the  executive 
and  can  be  placed  nowhere  else.  The  English  practice,  outlined  above,  is  strong 
evidence  that  in  Anglo-American  jurisprudence  there  are  a  variety  of  legitimate 
arrangements  for  getting  criminal  cases  before  the  courts.  The  view  that  there 
is  nothing  uniquely  "executive"  about  a  prosecuting  attorney's  role  finds  support 
also  in  the  practices  of  some  states  in  permitting  a  private  attorney  engaged  by 
private  persons  to  act  as  a  special  prosecutor.  See  63  Am.  Jur.  2(1,  Prosecuting 
Attorneys  §9,  at  342-43  (1973).  This  view  is  also  supported  by  the  presence 
for  many  years  in  the  U.S.  Code  of  the  provision  authorizing  a  federal  district 
court  to  appoint  a  U.S.  Attorney  when  a  vacancy  occurs.  2S  U.S.C.  §  546.  Indeed, 
state  courts  have  taken  the  view  that  a  court  has  inherent  power  to  appoint  a 


212 

lawyer  to  represent  the  state  in  criminal  cases  when  the  regular  prosecuting  at- 
tornev  is  cllsqnalifiecl  or  unable  to  act.  See  63  Am.  Jur.  2d,  Prosecuting  Attorneys 
§11.  at  344  an73). 

Whatever  in  general  may  be  thought  of  as  the  core  of  executive  power  and  as 
the  lines  of  separation  among  the  three  departments  of  government,  express  pro- 
visions of  the  Constitution  control.  Thus  the  provision  in  Art.  II,  Sec.  2,  giving 
Congress  power  to  vest  apiwinting  authority  in  the  courts  governs,  even  if  it 
appears  not  to  accord  neatly  with  the  separation  of  powers  doctrine.  As  applied 
to  court  appointment  of  a  prosecuting  attorney,  in  the  special  circumstances 
where  Congress  finds  allegations  and  grounds  of  suspicion  that  the  President 
himself  and  persons  closely  associated  with  him  may  have  engaged  in  criminal 
conduct,  that  clause  goes  far  towards  answering  any  objections  based  on  the 
separation  of  powers. 

Whether  it  is  wise  for  Congress  to  deal  with  existing  circumstances  by  the 
propo.^ed  means  is  another  matter.  The  proposal,  for  example,  to  create  a  posi- 
tion of  si^ecial  prosecutor  to  be  appointed  hy  the  President  and  the  Senate  acting 
together,  with  restrictions  on  presidential  removal,  would  avoid  most  of  the 
constitutional  arguments  which  can  be  made  against  vesting  the  appointment  in 
the  court.  Such  choices  of  means,  however,  are  for  Congress  to  make. 

Mr.  Meador.  Thank  you,  sir.  I  appreciate  your  invitation  to  appear 
here  and  pres^ent  my  views  on  the  constitutional  question. 

Now,  I  am  limiting  myself  to  the  question  of  whetlier  the,  Conorress 
has  the  constitutional  power  to  create  a  Special  Prosecutor.  I  do  not 
intend  to  address  the  issue  of  the  wisdom  or  the  desirability  of  doing 
that. 

If  ao-reeable  with  the  committee,  I  would  prefer  not  to  read  my 
statement,  but  rather  to  underscore  two  or  three  hi,irhlip;hts,  and  to 
offer  a  few  suggestions.  Also,  I  would  not  try  to  repeat  some  matters 
whic.]i  Professor  Cas])er  has  touched  on. 

]\rv  beginning  point  in  the  analysis  here,  as  with  evervone  else,  is 
article  TT,  section  2,  of  the  Constitution  which  does  include  the  clause 
giving  Congress  the  power  to  vest  the  appointments  of  inferior 
officers  in  tire  courts  of  law.  ISfy  conclusion,  which  I  will  state  at  the 
outset,  after  having  studied  the  matter  and  brooded  over-  it,  is  that 
this  clause  does  empower  Congress  to  create  a  Special  Prosecutor 
of  the  sort  beingf  discussed  here  today. 

I  might  address  one  or  two  arguments  made  against  the  constitu- 
tionality of  this.  There  is  an  argument  that  this  clause  in  article  TT,, 
section  2,  authorizes  the  courts  to  appoint  only  officials  who  are  with- 
in the  court's  domain,  some  kind  of  inferior  judical  officer  within  the 
judicial  structure.  The  Supreme  Court  seems  to  have  i-ejected  that 
argument  in  ex  parte  Sfchold.  when  it  sustained  the  statute  which  au- 
thorized the  T'f'.S.  circuit  court  to  appoint  election  supervisoi-s  who 
were  not,  T  think,  judicial  officers  by  anv  view  of  the  matter.  The 
TT.S.  District  Court  for  the  District  of  Columbia  also  rejected  that 
argument  in  Hohs^on  v.  HnvRrn,  when  it  sustained  the  constitutionality 
of  the  stntnte  authorizing  that  court  to  appoint  members  of  the  board 
of  education. 

]\roroovoT',  there  is  nothing  in  the  text  of  the  Constitution  wdiich 
suggests  that  limitation.  Even  that  argument  shouJd  be  thought  to 
have  substnnce.  it  is  my  view  that  the  appointment  of  a  lawyer  to 
represent  th.e  Crovernment  in  the  presentation  of  criminal  cases  is 
the  appointment  of  an  officer  closely  related  and  connected  with  the 
court.  This  is  not  a  proposal  to  appoint  an  unconnected,  unrelated 
official.  A  prosecuting  attorney,  like  all  lawyers,  is  an  officer  of  the 
court.  Indeed,  in  the  American  Bar  Associati(m  Standards  on  Criminal 
Justice  the  position  is  taken  that  in  the  judicial  process  in  criminal 
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cases  we  have  a  tripartite  function.  We  have  the  judge,  the  prosccut- 
m(r  attorney,  and  the  defense  attorney.  They  are  all  integral  to  the 
judicial  process. 

I  do  think  the  statute  which  has  heen  cited  several  times  here  this 
mornino;.  28  U.S.C  section  546,  authorizing  the  appointment  of  U.S 
attorneys,  does  evidence  a  long  understanding  that  couits  may  be 
given  authority  to  appoint  the  Prosecutor.  The  fact  that  tliis  particu- 
lar appointment  is  temporary,  or  interim,  is  simply  because  that  is  the 
way  the  statute  is  drawn.  It  does  not  appear  to  me  that  tlie  nature  of 
that  appointment  is  controlling  in  limiting  the  constitutional  power 
of  the  Congress. 

Xow,  I  tliink  there  is  a  problem  here  in  discussing  this  because  of 
tlie  very  old  and  human  ])roblem  of  confusing  the  familiar  with  the 
necessary.  Tliere  is  a  tendency  in  all  of  us  to  view  any  scheme  that 
exists,  or  has  ))een  around  as  long  as  we  have  been  around,  as  being 
the  only  constitutional  way  of  doing  things.  In  this  country,  in  the 
Fetlerai  Government  from  the  beginning,  we  have  had  the  prosecut- 
ing function  placed  in  the  executive  branch  of  the  Government.  I 
submit,  though,  that  that  is  only  because  that  is  the  way  Congress 
set  out  to  do  it  and  we  have  adhered  to  that. 

It  also  makes  a  lot  of  sense  generally  and  in  normal  circumstances. 
However,  I  submit  that  there  is  nothing  in  the  Constitution  itself 
that  mandates  that  arrangement.  It  seems  to  me  that  the  idea  oi  ex- 
<'lusive  Presidential  and  Department  of  Justice  control  over  criminal 
])rosecutions,  that  is  to  say,  a  monopoly  of  the  prosecuting  function, 
is  simply  an  arrangement  of  convenience  and  familiarity  which  we 
have.  I  oan  find  nothing  expi-essly  in  the  Constitution  that  requires 
that  nor  do  I  really  find  anything  there  by  implication.  It  seems  to 
me.  as  far  as  the  Constitution  goes,  that  Congress,  if  it  thought  wise, 
could  arrange  the  prosecutorial  function  in  a  variety  of  ways.  One  of 
the  oldest  means  is  private  prosecution,  allowing  private  persons  to 
initiate  prosecuHons.  Th.at  is  the  basic  principle  in  England  today  and 
lon<T  has  been.  "We  could  have  prosecutions  initiated  by  a  variety  of 
individual  governmental  agencies  or  officials.  In  State  courts,  as  I 
am  sure  many  of  you  know,  there  are  arrangements  whereby  private 
jwrsons  may  engage  private  lawyers  to  act  as  special  prosecutors,  and 
the  courts  ]>ermit  that. 

I  cite  all  of  these  simply  to  say  that  in  my  view  there  is  nothing 
so  uniquely  executive  within  the  meaning  of  article  II  of  our  Con- 
stitution, or  even  governmental  for  that  matter,  that  compels  the  use 
only  of  the  President,  the  Department  of  Justice,  or  purely  execu- 
tive agencies  for  this  purpose. 

I  would  like  to  offer  to  the  committee  a  few  suggestions  that  have 
occurred  to  me  as  I  have  thought  about  this,  on  the  assumption  that 
Congress  might  want  to  propose  a  measure  of  this  kind.  I  offer  these 
tlioughts  as  a  way  of  strengthening  the  constitutionality  of  such  a  pro- 
posal, as  well  as  its  fairness. 

Tlie  first  is  that  it  seems  to  me  wise  that  there  be  in  the  bill  specific 
findings  as  to  the  circums^^ances,  presumablv  what  Congress  perceived 
to  be  the  extraordinary  circumstances  which  gave  ris<i  to  the  proposal, 
and  that  there  also  be  a  statement  of  purposes.  In,  for  example,  H.R. 
110F)7,  we  do  have  a  Statement  of  Findings  and  Purposes.  I  find  that 
very  helpful  and  I  would  submit  that  if  the  measures  were  adopted, 
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this  would  be  helpful  later  to  the  courts  if  the  validity  of  it  were  chal- 
leuffed.  It  is  not  that  this  is  constitutionally  required  for  the  validity 
of  the  bilL  It  is  merely  that  it  is  helpful  to  a  court  when  it  passes  on  a 
scheme  to  see  the  circumstances  as  Cono^ress  saw  them  and  Avlmt  the 
Confess  perceived  to  be  the  problem,  and  wliat  it  was  ti-ying  to  do. 

Second,  I  suggest  tliat  the  scope  of  the  prosecutor's  role  and  the  life 
of  his  office  be  specifically  set  out  as  detailed  and  as  precisely  as  pos- 
sible. I  suggest  this  simply  to  avoid  unnecessary  apprehensions  over 
the  creation  of  a  perm.anent  prosecutor  or  an  unlimited  prosecutor. 

The  third  suggestion  would  be  to  vest  the  appointing  power  in  a 
court  rather  than  a  judge  or  designated  judges.  I  say  that  chiefly  be- 
cause of  the  very  wording  of  article  II,  section  2,  which  speaks  of 
Congress'  vesting  appointing  power  in  the  "courts  of  law"  rather  than 
judges.  Now,  again,  I  am  not  suggesting  it  would  be  unconstitutional 
to  place  it  in  a  judge.  In  ex  parte  Si-chold,  the  statute  was  phrased  in 
terms  of  the  judge  of  the  Circuit  Court.  I  just  think  again  it  is  safer. 
It  might  ob^aate  one  more  argument  that  might  be  made  against  the 
validity  of  the  statute. 

A  fourth  suggestion  or  recommendation  that  I  offer  is  that  there 
be  a  provision  written  into  the  bill  that  the  judge  or  judges  particiDat- 
ing  in  the  appointment  shall  not  sit  in  any  matters  arising  out  of  the 
Special  Prosecutor's  activities.  And.  moreover,  that  any  judge  who  has 
sat  on  any  matters  arising  out  of  the  Special  Prosecutor's  activities 
shall  not  thereafter  participate  in  the  appointment  of  any  other  Spe- 
cial Prosecutor  and  shall  not  participate  in  the  removal  of  the  Special 
Prosecutor. 

I  say  this  for  two  reasons :  One  is  that  it  blunts  to  some  degree  the 
possibility  of  a  Separation  of  Powers  argiunent.  To  use  Madison's 
words  from  the  Federalist,  the  thing  to  l3e  guarded  against  was  plac- 
ing the  whole  power  of  one  department  into  the  hands  which  exercise 
the  whole  power  of  another  department.  As  to  those  cases  Avhich  the 
S])ecial  Prosecutor  is  handling,  he  might  be  viewed  as  exercising  the 
whole  of  Executive  Power,  if  you  will,  or  the  power  to  enforce  the 
law,  and  to  place  his  appointment  and  removal  into  the  hands  of 
the  judges  exercisino;  the  judicial  power  might  be  seen  by  some  to 
be  the  kind  of  consolidating  of  power  that  the  Separation  of  Powers 
was  designed  to  prevent. 

To  obviate  any  appearance  of  that,  and  here  I  heartilv  endorse  Mr. 
Chesterfield  Smith's  concern  about  the  ai>pearance  of  justice,  to  ob- 
viate any  appearance  of  that  kind,  I  would  like  to  see  in  the  bill,  any 
bill  of  that  kind,  a  provision  of  the  suggested  sort. 

A  second  reason  for  such  a  provision  is  that  this  serves  very  much 
the  fairness  and  the  appearance  of  fairness  to  any  potential  defendants. 
They  are  entitled  to  the  assurance  that  any  judge  sitting  on  their  case 
not  only  had  no  hand  in  the  appointment  of  the  prosecutor  but  would 
and  coidd  have  no  hand  in  his  removal. 

T'he  last  suggestion  I  tender  is  that  there  be  a  statement  in  the  bill, 
which  Avould  i-eally  state  existing  law  but  there  is  a  value  in  making 
it  clear,  I  think,  and  that  is  that  tlie  court  appointing  the  prosecutor 
would  have  no  control  over  the  prosecutor's  activities  or  the  exercise 
of  any  of  his  discretionary  decisions.  The  court  Avould  have  the  power 
of  removal,  but  I  think  it  should  be  made  explicitly  clear  that  this 
in  no  way  would  extend  to  supcTvising  or  controlling  the  prosecutor's 
actions. 
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TJiank  you  very  much,  Mr.  Chairman. 

Mr.  IIi'XGATE.  Thank  you  for  a  very  fine  statement.  Your  thoughts 
iiro  most  lielpfuL 

Professor  Mishkin,  of  the  University  of  California  Law  School,  is 
tlie  next  witness. 

TESTIMONY  OF  PROF.  PAUL  J.  MISHKIN,  UNIVERSITY  OF 
CALIFORNIA  LAW  SCHOOL 

Mr.  HuxGATE.  Do  you  have  a  prepared  statement? 

Ml'.  MisriKix.  Yes,  sii",  I  do.  I  woukl  request  that  it  be  entered  in 
the  record. 

Mr.  HuxoATE.  Without  objection,  your  statement  will  be  made  a 
part  of  the  record  at  this  point.  You  may  proceed  as  you  see  fit,  sir. 

[The  prepared  statement  of  Professor  Mishkin  follows :] 

Statement  of  Paul  J.  Mishkin,  Professor  of  Law,  University  of  California 

AT  Berkeley 

My  name  i.s  Paul  J.  Mishkin.  I  am  professor  of  Constitutional  law  at  the  Uni- 
versity of  California  at  Berkeley.  I  welcome  the  opportunity  to  appear  before  this 
Committee  which  is  dealing  with  what  is  undoubtedly  a  most  Important  matter 
for  the  integrity  of  our  government  and  the  welfare  of  our  country. 

The  subject  to  which  I  will  address  myself  is  the  constitutionality  of  the  Con- 
gress establishing  a  new  Special  Prosecutor  to  be  appointed  by  a  Federal  judge  or 
court  and  protected  against  removal  except  for  his  own  misconduct,  whose  prin- 
cipal focus  would  be  crimes  relating  to  presidential  election  campaigns  or  mis- 
conduct on  the  part  of  executive  officers.  On  initial  consideration,  proposals  along 
these  lines  seemed  to  me  to  raise  constitutional  difficulty.  On  fiuther  study  and 
reflection,  however,  I  have  concluded  that  an  act  of  Congress  creating  such  an 
office  would  be  entirely  constitutional.  That  conclusion  is  supported  by  the  text 
of  file  Constitution,  by  authoritative  precedent,  by  principle  and  by  history. 

The  most  direct  source  of  the  authority  to  vest  such  appointment  in  a  Federal 
.iudge  is  Article  II,  Section  2  of  the  Constitution.  After  providing  that  the  Presi- 
dent, with  the  consent  of  the  Senate,  shall  appoint  "Ambassadors,  other  public 
Ministers  and  Consuls,  Judges  of  the  Supreme  Court,  and  all  other  Officers  of  the 
United  States"  not  otherwise  provided  for,  that  section  continues  : 

"But  the  Congress  may  by  Law  vest  the  Appointment  of  such  inferior 
Officers,  as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law, 
or  in  the  Heads  of  Departments." 

The  language  seems  plain  enough.  And  on  the  basis  of  the  Constitutional  history 
as  w«ll,  I  have  little  doubt  that  the  proposed  Special  Prosecutor  would  be  an 
"inferior  Officer"  within  the  meaning  of  this  provision.  On  the  face  of  the  Con- 
stitution, therefore,  there  seems  to  be  no  reason  why  his  appointment  could  not  be 
vested  in  a  .judge  or  judges  of  what  the  Constitution  elsewhere  describes  as 
"inferior"  Federal  Courts. 

The  objection  has  been  raised,  however,  that  this  language  should  be  taken  as 
allowing  vesting  in  the  courts  of  law  only  appointments  of  officers  whose  work  is 
somehow  judicial  or  related  to  the  work  of  the  courts.  It  would  certainly  be  pos- 
sible to  make  a  strong  case  for  the  proposition  that  prosecuting  attorneys  would 
qualify  even  under  such  a  restrictive  interpretation ;  moreover,  some  early  his- 
tory of  the  Republic  which  I  shall  mention  later  would  support  that  position.  But 
it  seems  sufficient  to  say  at  this  point  that  the  Supreme  Court  of  the  United  States 
has  entertained  that  restrictive  view  but  on  full  consideration  decisively  and 
unanimously  rejected  it.  In  ISSO.  the  Court  squarely  held  that  while  Congress 
might  appropriately  be  giiided  by  such  considerations,  the  Constitution  itself 
imposed  no  such  limitation.  Ex  Parte  Siehold,  100  U.S.  .371. 

The  appointment  issue  might  appi'opriately  be  taken  as  completely  settled  by 
this  ease.  But  one  need  not  rest  simply  on  authorit.v.  for  this  conclusion  is  well 
supported  by  reason,  principle  and  history  as  well.  Judicial  appointment  of  the 
prosecutor,  his  independence  from  the  executive,  and  his  protected  tenure  of  office 
is  entirely  in  accord  with  the  separation  of  powers  which  we  properly  consider  a 
fundamental  principle  of  the  framework  of  our  democratic  government.  The  other 
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side  of  the  coin  of  separation  of  powers  is  checks  and  balances.  In  the  words  of 
Justice  Louis  Brandeis,  "Checks  and  balances  were  established  in  order  that  this 
should  be  'a  government  of  laws  and  not  of  men.'  .  .  .  The  doctrine  of  separation 
of  powers  was  adopted  by  the  Convention  of  1787  not  to  promote  efficiency  but  to 
preclude  the  exercise  of  arbitrary  power.  The  purpose  was  not  to  avoid  friction, 
but,  by  means  of  the  inevitable  friction  incident  to  the  distribution  of  the  gov- 
ernmental powers  among  three  departments  to  save  the  people  from  autocracy." 
Myers  v.  United  States,  272  U.S.  52,  292^93  (1926). 

What  must  be  emphasized  is  that  separation  of  powers  means  not  the  building 
of  high  walls  or  watertight  compartments  between  the  different  branches  but  the 
sharing  of  power  among  them.  In  the  words  of  Mr.  Justice  Jackson : 

'While  the  Constitution  diffuses  power  the  better  to  secure  liberty  it  also 
contemplates  that  practice  will  integrate  the  dispersed  powers  into  a  work- 
al>!e  government.  It  enjoins  upon  its  branches  separateness  but  interdepen- 
dence, autonomy  but  reciprocity." 

It  would  be  possible  to  spell  out  many  examples  of  this,  but  it  hardly  seems 
necessary.  I  cannot,  however,  resist  pointing  out  the  fact  that  in  President  Nixon's 
brief  in  the  Court  of  Appeals  in  the  Watergate  Tapes  Case,  the  President  is  de- 
scribed in  a  single  sentence  as  both  "Chief  Executive  .  .  .  and  Chief  Legisla- 
tor." (p.  11) 

Our  Constitution  thus  provides — and  this  has  been  considered  its  genius — for 
the  kind  of  flexilnlity  and  development  wliich  are  essential  if  a  fundamental 
framework  of  government  is  to  survive  for  long  in  a  constantly  changing  world. 
Thus,  with  the  industrialization  of  our  society,  it  has  now  become  well  estab- 
lished that  the  Constitution  permits  the  establishment  of  independent  regulatory 
agencies  with  members  having  protected  tenure  and  with  functions  that  are 
fairly  characterized  as  essentially  mixed  legislative,  judicial  and  executive  in 
nature.  In  view  of  some  recent  argumentation,  it  is  perhaps  worth  noting  that 
the  essential  charge  and  responsibility  of  such  agencies  is  to  execute  the  laws 
entrusted  to  their  care. 

In  1934,  the  Supreme  Court  unanimously  upheld  the  constitutionality  of  a 
provision  protecting  the  members  of  such  a  Commission  against  rem<»val  witli- 
out  cause.  Rejecting  an  effort  by  President  Roosevelt  to  remove  a  Federal  Trade 
Commissioner,  the  Court  held  that  protected  tenure  could  be  sustained  whenever 
the  functions  assigned  to  an  office  appropriately  called  for  such  protection. 
Humphrey's  E.rcciifor  v.  United  States,  295  U.S.  602. 

The  protection  of  the  Special  Prosecutor's  tenure  against  removal  except  for 
cause  can  easily  be  justified  in  terms  of  the  function  which  the  office  is  to  per- 
form. It  is  certainly  not  difficult  to  support  the  need  for  such  insulntion  of  an 
officer  whose  principal  charge  involves  the  determination  and  prosecution  of 
criminality  in  high  executive  offices.  If  abstract  reasoning  is  not  sufficient  to 
demonstrate  that  necessity,  recent  experience  should  certainly  fill  any  lack. 

Viewing  separation  of  powers  in  light  of  its  purposes,  let  us  consider  the  effect 
of  the  proposals  for  an  independent  Special  Prosecutor.  He  is  to  he  charged 
with  prosecuting  crimes  committed  in,  by  or  for  the  executive  branch.  Does  this 
contribute  to  a  concentration  of  power  which  is  the  danger  sought  to  be  avoided 
by  the  .separation  doctrine?  Or  isn't  it.  rather,  fair  to  say  that  the  creation  of 
this  office,  particularly  under  present  circumstances,  would  in  fact  constitute 
one  of  the  checks  and  balances  which  are  no  less  important  than  separation  of 
powers  in  our  scheme  of  government? 

To  be  sure  there  is  a  danger  when  the  role  of  prosecutor  is  too  closely  tied 
with  that  of  the  judge  presiding  over  the  trial.  And  this  might  be  of  constitutional 
proportions  if  one  contemplates  continuous  supervision  by  a  judge  of  the  ac- 
tivities of  the  prosecutor.  When,  as  contemplated  by  many  of  the  bills  presently 
before  you,  the  judge  will  in  fact  merely  be  an  appointing  authoritv  with  limit'-d 
power  to  remove,  the  dangers  involved  are  of  much  smaller  proportion.  In  fact. 
it  may  be  worth  recalling  that  judges  sitting  on  criminal  ca.ses  can  appoint  de- 
fense counsel,  and  presumaiile  have  the  power  to  remove  them  if  they  mi~i- 
behave  badly  enough  in  the  conduct  of  the  case,  but  no  one  seems  to  feel  that 
this  combination  of  powers  represents  a  serious  threat.  Nevertheless,  to  be  safe, 
and  in  order  that  justice  not  only  be  done  but  also  be  .seen  to  be  done,  it  would 
probnbly  be  at  least  the  better  part  of  wisdom  for  the  appointing  judge  to  dis- 
qualify him.self  from  sitting  on  trials  conducted  by  the  Special  Prosecutor. 

Note,  however,  that  the  objection  just  considered  arises  from  tlic  point  of 
view  of  due  process  or  fairness  to  a  defendant  l)eing  prosjecutefl.  aiid  not  from 
any  claim  of  the  executive  branch.  From  the  latter  point  of  view,  the  objection 
raised  is  that  prosecution  is  "inherently  executive"  and  must  be  part  of  the 
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executive  braneli.  Sometimes  tliis  is-  justified  <in  the  basis  that  prosecutorial  de- 
cisions shouhl  ultimately  be  accountable  to  the  electorate,  and  this  can  only  be 
achieved  through  making  the  President  responsible.  1  agree  that  ultimate  ac- 
countability to  the  electorate  is  indeed  an  important  element  of  our  form  of  gov- 
ernment. But  it  seems  to  me  that  the  idea  that  this  is  (miy  acliievable  by  keeping 
all  pro.secutions  under  the  President  is  much  more  attractive  as  sui>erficial 
theory  than  sustainalile  in  fact:  On  the  one  hand,  it  is  certainly  highly  unlikely 
that  prosecutorial  decisions  will  become  a  signiticant  element  in  any  given  presi- 
dential campaign.  On  the  other,  the  Congress  is  also  accimntable  to  the  elec- 
torate, no  less  than  the  President.  And  it  would  .seem  <'lear  beyond  <iuestion  that, 
should  such  drastic  action  be  necessary,  Congress  wf)uld  liave  the  absolute  power 
to  abolish  totally  the  office  of  Special  Prosecutor  which  it  has  ci'eated. 

The  phrase  "inherently  executive"  needs  further  analysis.  The  term  "inher- 
ently" normally  is  used  to  signify  that  a  power  may  be  inferred,  though  not  ex- 
pressly provided  for  in  the  Constitution,  because  it  goes  witli  a  power  which  is 
granted  by  the  Constitution.  In  that  sense,  I  agree  that  the  prosecutorial  func- 
tion is  "inherently"  an  executive  function — without  being  explicitly  stated  in  the 
Constitution,  it  is  clearly  a  function  which  can  be  deriA^ed  from  the  duty  to  take 
care  that  the  laws  be  faithfully  executed. 

But  that  concept  of  "inherently  executive"  does  not  mean  that  no  one  else  may 
exercise  a  prosecutorial  role.  To  support  that  conclusion,  "inherently  executive" 
must  be  made  to  mean  instead  "exclusively  executive".  And  that  proposition 
seems  to  me  impossible  to  maintain.  Indeed  the  very  existence  of  the  Grand 
Jury,  with  its  duty  of  investigating  corruption  and  other  offenses,  in  govern- 
ment and  out,  and  its  power  to  stand  astride  the  issue  of  whether  any  prosecu- 
tion can  be  initiated,  might  itself  be  viewed  as  a  refutation  of  that  propcisition. 
It  is  true  that  in  recent  years  w^e  have  seen  great  centralization  of  the  conduct 
of  Federal  criminal  prosecutions  in  the  Department  of  Justice.  And  while  I  con- 
sider that  on  the  whole  a  desirable  development,  the  reasons  are  reasons  of  pol- 
icy and  evenhandedness  rather  than  constitutional  necessity. 

Certainly  the  early  history  of  this  country  contradicts  any  idea  that  criminal 
prosecution  was  perceived  as  exclusively  an  executive  function. 

The  Federalist  papers  considered  the  essence  of  the  executive  power  to  con- 
sist of  foreign  affairs,  tlie  planning  and  managing  of  appropriated  funds,  and 
military  oi>erations;  in  line  with  this  concei^t,  tlie  original  Departments  of  the 
government  were  Foreign  Affairs  (later  State),  Treasury,  and  War.  There  was 
an  Attorney  General,  but  lie  was  not  the  head  of  a  Department.  There  was  no 
Department  of  Justice  until  1870.  There  were  local  U.S.  Attorneys  but  tintil  18(>1 
they  "remained  formally  independent  of  supervision  by  the  Attorney  General 
or  anyone  else,  save  as  particular  statutes  gave  to  him  or  another  officer,  such  as 
the  Solicitor  of  the  Treasury,  a  power  of  direction  in  particular  matters."  (Hart 
&  Wechsler,  The  Federal  Courts  and  the  Federal  System  67,  n.2  (I'o^G.^).) 

The  attitude  of  the  Framers  toward  the  function  of  prosecution  as  purely  execu- 
tive was  thus  apparently  far  from  categorical.  This  is  certainly  suggested  also 
by  the  fact  that  at  least  some  of  them  considered  it  entirely  appropriate  under 
the  Constitution  that  the  local  U.S.  attorneys  migiit  be  appointed  by  the  district 
judges,  and  the  Attorney  General  by  the  Supreme  Court.  That  was  the  propo.sal 
of  the  Senate  Judiciary  C-ommittee  in  the  First  Congress,  whose  membership  in- 
eluded  five  members  of  the  Constitutional  Convention  [out  of  first  8,  then  10 
members  of  the  Cttmmittee] — including  such  leaders  as  Ellsworth  and  Paterson. 
Though  this  provision  was  dropped  on  the  Floor  of  Senate  (for  reasons  unavail- 
able to  us),  the  very  fact  of  the  Committee  proposal  indicates  that  prosecution 
was  not  conceived  as  ineluctably  executive  in  nature.  The  notion  of  central  execu- 
tive control  of  federal  criminal  prosecutions  is  certainly  of  relatively  recent 
vintage. 

Finally,  the  idea  that  prosecution  must  be  instituted  and  managed  by  a 
member  of  the  executive  branch  is  totally  inconsistent  with  another  fact  of 
history:  the  First  Congress  (which  has  been  viewed  as  virtually  a  continued 
session  of  the  Constitutional  Convention)  explicitly  authorized  criminal  prosecu- 
tions to  be  instituted  and  maintained  to  conclusion  by  private  individuals  (as 
well  as  public  prosecutors)  ;  one  example  of  this  is  a  statute  outlaicing  larceny 
in  federal  territory  (1  Stat.  112,  §  16  (Act  of  April  30,  1700)). 

All  of  this  confirms  the  basic  proposition  that — regardless  of  what  some 
abstract  concept  of  separation  might  impl.v — the  concept  of  separation  of  powers 
under  our  Constitution  certainly  allows  for  an  office  such  as  is  contemplated  in 
tlie  bills  before  this  Committee.  I  have  previously  dealt  specifically  with  the 
issue  of  judicial  appointment  of  a  Special  Prosecutor.  I  believe  that  his  inde- 
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pendente  of  the  executive  and  his  insuhition  from  removal  from  office  are 
also  entirely  consistent  with  the  Constitution.  I  also  believe  as  a  general 
proposition  that  the  power  of  removal  may  appropriately  be  assigned  with  the 
power  of  appointment.  But  in  any  event,  in  the  present  case,  the  same  reasons 
that  support  the  appointment  of  the  Special  Prosecutor  by  the  judiciary  equally 
support  vesting  the  power  of  removal  in  the  judiciary.  As  I  indicated  previously, 
I  recognize  that  too  great  an  aggregation  of  such  power  in  a  single  judge  may 
raise  a  question  of  fairness  or  due  process  for  defendants  in  related  criminal 
trials  were  that  judge  to  preside  over  such  trials.  But  that  problem  can  be 
met.  And  I  see  no  incongruity  with  the  judicial  role  for  a  judge  to  exercise  such 
powers  over  a  prosecutor.  We  are  certainly  accustomed  to  such  judicial  super- 
vision over  grand  juries,  and  no  question  can  now  be  raised  as  to  that.  It  is 
also  true  that  under  the  First  Judiciary  Act  and  since,  judges  have  exercised 
certain  supervisory  powers  over  United  States  marshals,  who  are  law  enforce- 
ment officers. 

I  thus  have  no  difficulty  with  vesting  the  power  of  removal  in  a  judge  or 
judges.  Other  possiMlities  exist.  But  the  choice  Is  in  my  ji:dgment  for  this 
Committee  and  the  Congi-ess.  I  do  not  believe  that  the  Constitution  bars  a 
reasonable  solution  to  this  question. 

]\Ir.  MisiiKix.  Wlmt  I  would  ]ike  to  do  would  he  to  use  those  ideas 
that  have  not  already  been  broached.  It  is  obvious  to  me  this  mornino-, 
if  it  were  not  clear  to  me  before,  that  the  committee  is  well  acquainted 
witli  the  leading*  cases  and  I  will  therefore  not  try  to  develop  them 
as  T  have  in  the  formal  statement  but  confine  myself  to  those  pai-ts 
that  may  perhaps  add  a  little  to  the  discussion  this  morning. 

Ex  Parte  Siehold  has  been  tallced  about  and  T  am  sure,  the  membei-s 
of  the  committee  are  quite  familiar  with  it.  The  only  point  T  would 
add  with  re.<rard  to  article  TI.  section  2.  clause  2.  is  that  T  do  not 
think  there  is  any  doubt  that  the  Special  Prosecutor  would  be  an 
"inferior  officer"  within  the  meaninof  of  that  clause.  I  have  heard  some 
aroTunent  occasionally  as  to  that  point.  There  is  precious  little  con- 
stitutional history  as  to  how  the  clause  was  inserted  but  what  little 
there  is,  plus  the  text,  leaves  little  doubt  in  my  mind  that  he  is  an 
inferior  officer  within  the  second  clause  of  article  II,  section  2,  that 
we  have  talked  about  this  morning. 

T  miarht  add  tliat  the  use  of  the  word  "inferior"  appears  in  one  other 
placein  the  Constitution.  That  is,  it  talks  about  "inferior  courts," 
ro.eaninof  inferior  to  the  Supreme  Court.  And  in  both  contexts  I  think 
the  purpase  is  to  indicate  a  rank  order,  an  officer  of  a  certain  rank,  and 
I  have  no  doubt  that  the  Special  Prosecutor  would  be  within  the  "but" 
clause  of  article  TI.  section  2. 

I  think  that  the  ouestion  of  checks  and  balances  and  separation  of 
powers  is  perhaps  the  core  of  what  we  have  been  talkinij  about  and  I 
would  like  to  make  one  major  observation  on  that.  The  phrase  has 
often  been  repeated  that  the  separation  of  powers  does  not  mean  the 
buildinof  of  watertight  compartments.  I  think  perhaps  it  is  even  more 
impoi-tant  to  look  at  it  the  other  way,  which  is  that  separation  of 
powers  means  a  sharing  of  powers.  Justice  Jackson  put  it  rather  nice- 
ly when  he  said : 

While  the  Constituition  diffuses  power  the  better  to  secure  liberty,  it  also 
contemplates  that  practice  will  integrate  the  dispersed  powers  into  a  workable 
government.  It  enjoins  upon  its  branches  separateness  but  interdependence,  auto- 
nomy but  reciprocity. 

We  have  many,  many  examples  of  that.  Uathor  than  spell  out  ex- 
amT)les,  hoAvever,  I  cannot  resist  pointing  out  that  in  President  Nixon's 
brief  in  the  Court  of  Appeals  in  the  Watergate  Tapes  case  ihoi  Presi- 
.dent  is  described  in  a  single  sentence  as  both  Chief  Executive  and 
Chief  Leiiislator. 
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The  kind  of  flexibility  that  Justice  Jackson  is  talking  about,  and 
that  the  veiy  concept  implies,  obviously  can  be  demonstrated  by  all 
Jvinds  of  experiences  we  have  had:  1  am  sure  the  committee  is  aware 
of  them.  The  independent  regulatory  commission  is  the  most  used  ex- 
ample and  probably  the  most  noticeable.  I  think  that  flexibility  is  ob- 
\  itjusly  what  is  necessary  at  this  point. 

If  you  view  separation  of  powers  in  light  of  its  purposes,  the  effect 
of  the  proposals  for  an  independent  Special  Prosecutor,  1  think,  is 
([uite  clearJj^  not  to  raise  tiie  kind  of  dangers  that  are  involved  when  we 
worry  about  too  much  concentration  of  power  in  one  place.  The  Spe- 
cial Prosecutor  is  going  to  be  charged  with  prosecuting  crimes  com- 
mitted in,  by  or  for  the  executiAe branch.  Does  this  contribute  to  a  con- 
centration of  power  which  is  a  danger  sought  to  be  avoided  by  the 
separation  doctrine — or  is  it  rather  fair  to  say  the  creation  of  the  of- 
fice, particularly  mider  present  circumstances,  would  in  fact  constitute 
one  of  the  checks  and  balances  which  are  no  less  important  than  the 
separation  of  powers — which  are  in  fact,  in  my  view  the  other  side  of 
the  coin  of  separation  of  powers  ( 

There  has  been  a  good  deal  of  discussion  about  the  problem  of  the 
judge  who  makes  the  appointment  presiding  over  the  trial  of  related 
cases.  I  think  that  if  you  do,  in  fact,  contemplate  continuous  supervi- 
sion by  the  same  judge  wdio  has  the  power  of  appointment  and  the 
power  of  removal,  that  does,  indeed,  raise  a  very  substantial  problem. 
But  the  proposals  that  have  been  talked  about  this  morning — either 
having  the  whole  court  act  or  imposing  restrictive  limits  on  the  role  of 
the  presiding  judge — botli  do  provide  a  solution  to  that  problem. 

"What  I  would  like  to  point  out  is  that  the  objection  that  has  been  just 
talked  about  is  one  that  is  seen  from  the  view^point  of  due  process  or 
fairness  to  the  potential  defendant.  It  is  not  the  objection  that  is  fre- 
quently raised,  that  the  prosecution  is  ''inherently  executive  and  must 
be  part  of  the  executive  branch."  Sometimes  that  argument  is  justified 
on  the  grounds  that  you  must  have  electoral  i'esponsi))ility  in  prosecu- 
torial decisions,  that  the  line  of  prosecutorial  decisions  has  to  be  made 
ultimately  accountable  to  the  people  and  that  this  can  be  clone  only 
through  the  President.  I  agree  that  ultimate  accountability  is  im- 
portant. But  it  seems  to  me  that  the  idea  that  it  can  be  achieved  only 
by  keeping  all  prosecutions  under  the  President  is  much  more  attrac- 
tive in  superficial  theory  than  it  is  sustainable  in  fact. 

On  the  one  hand,  it  is  obviously  most  unlikely  that  prosecutorial  deci- 
sions Vv-ill  become  a  signihcant  campaign  decision  issue  on  any  Presi- 
dential campaign.  On  the  other  hand,  Congress  is  also  accountable  to 
the  electorate,  no  less  than  the  President,  and  it  is  clear,  I  think  Ijeyond 
question,  that  should  such  drastic  action  be  necessary,  the  Office  of 
Special  Prosecutor  could  l3e  abolished  by  Congress  at  any  point.  Ac- 
coujitability  can  be  had  in  more  than  one  way. 

What  I  would  like  to  do  is  address  just  a  little  further  analysis  to  the 
constantly  used  phrase  "inherently  executive."  We  usuall}^  use  the  term 
"inherently"  to  refer  to  the  kind  of  pow-er  that  you  infer  when  it  is 
not  expressly  granted.  The  term  normally  means  that  when  the  Con- 
gress grants  certain  powers  but  does  not  mention  others,  we  consider 
the  others  as  inherently  tied  in.  In  that  sense,  certainly,  prosecution  is 
an  inherent  executive  power — in  the  sense  that  while  not  mentioned,  it 
is  clearly  implied  in  the  power  and  duty  to  see  that  the  laws  are  faith- 
fully executed.  But  to  support  the  contention  that  the  prosecution  is 
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only  foi-  the  executive  l)i'aiicli,  the  phrase  "inlierently  executive"  has  to 
be  made  to  mean  instead  "exckisively  executive/'  And  that  proposition 
seems  impossible  to  maintain.  The  very  existence  of  the  grand  jury, 
which  has  the  duty  of  investigating  corruption  and  other  offenses  in 
Government  and  out,  and  the  power  to  stand  astride  of  the  issue  of 
T.lH^ther  any  ])fosecution  can  ])e  initiated,  is  itself  a  partial  refutation 
of  that  })roposition.  But  history  perhaps  makes  it  even  clearer. 

We  novr  think  of  the  Department  of  Justice  as  centralizing  all  crim- 
inal prosecution  by  the  Ignited  States.  It  is  certainly  true  that  that 
Department  now  has  a  tremendous  degree  of  central  authority,  that  it 
lias  resisted  effectively  the  efforts  of  agencies  to  get  tlie  authority  to 
prosecute  independently,  and  that,  indeed,  it  controls  Federal  criminal 
prosecutions  generally.  On  the  whole,  I  must  say  I  consider  that  a 
desirable  development.  But  the  reasons  I  think  that  are  reasons  of 
policy  and  evenhandedness,  and  not  reasons  of  constitutionality. 
Certainly  in  the  early  history  of  tliis  country,  it  was  clear 
that  criminal  ])rosecution  was  not  an  exclusively  executive  func- 
tion and  that  it  was  not  centralized.  If  you  look  at  the  Federalist 
Papers  you  find  that  the  description  of  what  is  the  essence  of  execu- 
tive power  is  identified  as  revolving  around  foreign  affairs,  the  plan- 
ning and  management  of  a])propriated  funds,  and  military  opera- 
tions; thei-e  is  no  reference  to  anything  like  ])rosecution.  In  fact,  in 
line  Avith  that  conce]5t,  the  First  Congress — which  is  sometimes  treated 
as  a  contimiation  of  the  Constitutional  Con^-ention — set  up  onl}^  three 
departments,  the  Department  of  Foreign  Affairs  (later  the  State 
Department),  Treasury  and  War.  There  was  an  attorney  general  ])ut 
he  Avas  not  the  head  of  a  department.  There  was  no  Department  of 
Justice  until  1870.  Thei-e  were  local  U.S.  attorneys,  but  until  1861 
they  "I'emained  formally  independent  of  supervision  bv  the  Attorney 
General  or  anyone  else  saA-e  as  particular  statutes  ga\^e  him  or  another 
officer,  such  as  the  Solicitor  of  the  Treasury,  a  power  of  direction  in 
pai"ticular  matters.'' 

The  attitude  of  the  framers  toAvard  the  function  of  prosecution  as 
pureh^  executiA^e  Avas  thus  apparently  far  from  categorical.  This  is 
certainly  supported  also  h\  the  fact  that  at  least  some  of  them  consid- 
ered it  entirely  appropriate  Tinder  the  Constitution  that  the  local 
T^.S.  attorneys  might  be  appointed  by  district  judges  and  the  Attorney 
General  by  the  Supreme  Court.  That  was  the  proposal  of  the  Senate 
Judiciary  Committee  in  the  First  Congress,  a  group  Avhich,  as  I  think 
you  all  knoAv.  included  quite  a  few  of  the  original  framers:  five  of  th;^ 
committee  (first  of  8  members  and  then  10),  including  EllsAvorth  and 
Paterson.  In  their  proposal  for  the  First  Judiciary  Act  these  people 
specified  that  local  U.S.  attorneys  should  be  appointed  bv  the  district 
indges  and  that  the  Attorney  General  of  the  United  States  should 
be  appointed  l)y  the  Supreme  Court  of  the  ITnited  States.  This  pro- 
vision Avas  dropped  on  the  floor  of  the  Senate,  and  since  the  Senate 
met  in  secret  at  that  time,  we  have  no  reason  given.  But  regardless 
of  the  reason,  this  histor}-  certainly  indicates  that  some  of  the  leading 
framers,  peojJe  Avho  kncAv  the  temper  of  the  times  and  the  contem})o- 
raiw  attitude  toward  prose<'ution  cojisidered  judicial  appointment 
a  AA-holh"  appropriate  possibility.  And  that  itself  reveals  a  great  deal 
about  the  conception  of  Avhat  prosecutorial  functions  Avere. 

Finally,  as  has  been  mentioned  earlier  today  that  Ave  had  priAatc 
prosecutions,  and  7iot  for  umisual  crimes  onh'.  The  First  Congress 
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aoain,  just  as  an  example,  enacted  a  statute  punisliing-  larceny  on  Fed- 
eral territory  or  of  military  nuuiitions  or  food,  and  provided  explic- 
itly that  the\-riminal  action  could  be  brought  by  a  private  prosecutor 
Avlio  carried  through  to  conviction  and,  indeed,  then  recovered  lialf  of 
tl\e  value  of  the  fine  (which  could  be  up  to  four  times  the  amount  of 
wiiat  v;as  taken).  It"  yon  have  any  doubt  about  the  statute  being  penal, 
it  also  provided  that  on  con.viction  the  i)enalty  included  lashing  of  up 
to  1)P>  strokes. 

All  of  this  history  I  think  confirms  the  basic  proposition  of  the  con- 
cept of  the  separation  of  powers  under  our  Constitution — regardless 
of  what  some  absti-act  conce])t  might  imply — certaiidy  allovrs  for  an 
office  such  as  is  contemphited  in  the  bills  before  this  committee. 

I  have  dealt  pi-eviously  with  the  issue  of  judicial  appointment  as 
mucli  as  I  thought  necessary  here  in  light  of  tliis  morning's  discussion. 
I  believe  that  the  Prosecutor's  independence  of  the  executive  and  his 
insulation  from  removal  from  office  are  also  entirely  consistent  with 
the  Constitution.  I  think  as  a  general  projjosition  that  the  power  of 
removal  goes  appropriately  with  the  power  of  appointment.  In  any 
event,  in  the  present  circumstances,  I  think  the  very  same  reasons  that 
argue  for  the  pover  of  appointment  to  be  vested  in  the  judiciary  also 
su))poi-t  the  power  of  remo^■al  being  vested  there, 

I  recognize  that  too  gj-eat  aggregations  of  power  in  a  single  judge 
can  raise  the  question  of  faii-ness  oi-  due  process  for  the  defendants 
who  are  involved  in  the  trials.  I  think  that  i^roblem  can  be  met  as  we 
have  said  this  rnoi-ning.  But,  I  would  like  to  emphasize  that  I  think 
there  is  no  incongruity  at  all  as  far  as  the  judicial  role  is  concerned 
foi-  a  judge  to  exercise  such  powei-s  over  a  prosecutor,  not  from  the 
point  of  vie.Av  of  the  defendant  but  from  the  point  of  view  of  tilie  ap- 
])ropriateness  of  the  judge  doing  it.  We  are  accustomed  to  judicial 
supervision  over  grand  juries  and  by  now  it  is  a  little  too  late  to  raise 
any  question  about  that.  It  is  also  true  that  under  the  First  Judiciary 
Act  and  since,  judges  have  exercised  certain  supervisory  powei'S  over 
the  U.S,  marshals,  who  are  law  enforcement  officers,  and  done  other 
things  that  quite  clearly  indicate  that  we  accept  that  kind  of  a  role 
(nj)  to  a  point)  in  judges, 

I  think  that  treats  most  of  the  points  that  have  not  been  dealt  with^ 
as  far  as  I  can  see,  and  perhaps  at  this  point  it  might  be  better  to  pro- 
ceed by  questions. 

Mr.  ITiTNOATE.  Thank  you  very  much  for  your  very  worthwhile 
contribution. 

Mr.  Kastenmeier. 

Mr,  Kastenmeier,  Thank  you,  Mr.  Chaii-man.  I  only  have  perhaps 
two  questions  I  should  ask  Dr.  Casper  wdio  has  done  work  in  com- 
pai-ative  law.  There  was  an  allusion  of  sorts  by  Professor  Meador  to 
British  law.  Granted  that  your  parliamentary  systems  are  different 
from  our  system,  but.  nonetheless,  can  you  draw  on  any  experience  in 
terms  of  European  systems  of  justice  which  might  serve  as  a  model 
for  answering  the  problem  that  we  have  before  us  ? 

Mr.  Casper,  Congressman  Kastenmeier,  there  is  always  the  danger 
once  one  has  moved  from  Europe  to  the  United  States,  that  one  sud- 
denly becomes  an  expert  on  all  European  countries,  I  will  refrain 
from  doing  that,  but  I  do  have  one  comparative  observation  on  the 
German  system  of  prosecutions. 


222 

'  tJncler  German  law  of  criminal  procedure,  there  is  no  discretion 
vested  in  prosecutors.  That  is,  there  is  no  formal  discretion  in  the 
sensQ  that  they  can  discontinue  a  prosecution  for  any  reason.  But 
rather,  once  there  is  probable  cause,  a  prosecutor  has  to  jn-oceed.  By 
tlie  way,  I  have  no  doubt  in  my  mind  that  Congress  has  the  power  to 
pass  such  a  law  if  it  so  wanted.  Such  law  may  create  more  pro! jl ems 
than  it  resolves  but  that  is  not  the  point  here. 

Now,  under  the  German  system  it  is  also  possible  for  the  victim  of  a 
crime  to  go  to  court  and  challenge  a  prosecutor's  decision  not  to  prose- 
cute. And  indeed  if  the  court  finds  that  the  prosecutor  wrongly  refused 
to  prosecute,  the  prosecutor  will  be  ordered  to  bring  charges.  Thei-e 
are  no  grand  juries  in  Germany. 

I  think  what  that  points  to  is  the  fact  that  the  German  system  has 
remained  distrustful  of  full  exccutiA-e  control  over  prosecutions;  that 
indeed  it  is  viewing  prosecutions  more  as  a  part  of  the  general  ad- 
ministration of  justice  and  ultimate  responsibility  for  the  adminstra- 
tion  of  justice  lies  with  the  courts,  rather  than  with  tlie  prosecutors. 
Obviously,  constitutional  developments  in  the  United  States  have  been 
very  different.  However,  I  think  the  same  basic  principle,  that  in  order 
to  have  justice  done  there  must  ])e  some  check  on  prosecutors  is  an 
applicable  consideration. 

Mr.  Kastenmeter.  Yes,  To  get  an  overview  of  what  we  are  facing, 
if  the  argument  is  that  Congress  cannot  create  an  Office  of  Special 
Prosecutor  for  ap])ointment  by  the  courts  and  if  we  have  a  situation, 
perhaps  hypothetical,  where  ]SIr.  Agnew  or  the  President  had  quashed 
any  efforts  to  pursue  prosecutions  against  him,  either  specially  or 
within  the  Department  of  Justice,  we  are  still  left,  of  course,  with  im- 
peachment, but  I  assume,  very  little  else  in  our  system.  Would  you  not 
all  agree  ?  I  address  this  to  Mr.  Meador  and  Mr.  Mishkin,  really.  There 
is  very  little  else  other  than  impeachment?  And  I  wonder  whether 
that  is  necessarily  a  tolerable  situation  ? 

Mr.  MiSHKiN".  I  think  it  might  have  been — Madison  had  a  concept 
of  impeachment  which  i^erhaps  would  have  sufficed.  If  you  take  a 
concept  of  impeachment  which  includes  any  kind  of  abuse  of  office 
that  amounts  to  a  substantial  problem — maladministration  is  the  word 
sometimes  used,  but  even  if  you  take  it  somewhat  inore  narrowly — if 
you  take  Madison's  view  that  the  wanton  removal  of  meritorious 
officers  is  a  ground  for  impeachment,  or  the  failure  to  control  one's 
subordinates  wlien  tliey  have  abused  the  power  you  nested  in  them, 
and  if  that  were  realistic  and  had  been  the  way  impeachment  develo]^ed 
throTigh  our  history,  it  might  indeed,  have  been  a  sufficient  remedj\ 
But  I  think  it  is  clear  that  it  has  not  been  the  way  impeachment  has 
developed  in  our  history.  To  the  extent,  then,  that  it  is  a  ^'ery  remote 
kind  of  weapon,  a  weapon  that  is  essentially  used  only  in  extraordinary 
circumstances,  I  think  Congress  needs  to  create  other  checks  and  I 
think  Congress  has  the  power  to  do  so. 

Mr.  Kastenmeirr.  Thank  you,  Mr.  Mishkin. 

Mr,  Httntgate.  Mr.  Dennis  ? 

Mr.  Dennis.  Professor  Casper,  I  was  interested  in  your  view  that 
either  a])proach,  either  Presidential  appointment  with  the  ad\nce  and 
consent  of  the  Senate,  or  judicial  appointment,  would  be  constitutional. 
And  I  was  particularly  interested  in  your  statement  under  the  first 
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approach  tluit  you  felt  it  would  bo  possible  to  ])ut  safe^uirds  and 
limitations  around  the  Presidential  power  of  removal.  And  I  was 
wondering-  whether  you  had  any  more  specific  sugj^estions  as  to  the 
type  of  limitation  that  you  think  could  be  validly  put  on  the  Presi- 
dential power  of  removal,  if  we  did  o-o  the  route  of  Presidential  ap- 
pointment with  the  advice  and  consent  of  tlie  Senate  ? 

Mr.  Casper.  In  my  statement  I  <i;ave  what  I  considered  to  1)P  tlie 
most  extreme  oxam|jle:  a])jjoinlmc'nt  of  a  special  prosecutor  with 
tenure  during  the  life  of  his  office.  By  the  way,  if  I  may  pursue  this 
just  for  a  second:  as  an  idea  it  was  suggested  to  me  by  the  facts. in 
Wiener  v.  United  /States,  where  the  a])j5ointment  of  the  Commissioners 
on  the  War  Claims  Commission  had  been  for  the  life  of  the 
Commission.  ,  -i    .,■/ 

An  act  of  Congress  could  set  up  an  Office  of  Special  Prosecutor  for 
a  year  or  2  3'eai's.  It  could  then  be  ))roh)nged  or  it  could  be  cut  short 
as  Professor  Mlslikin  ])ointed  out.  Tliat  also  provides  one  check  on  the 
Special  Pi-osecutor.  That  solution  would  seem  extreme  because  o  f 
clearly  excludes  the  President  from  any  authority  over  removal  and 
I  would  say  that  if  that  is  constitutional,  and  it  is  firmly  my  opinion 
that  it  would  be  constitutional,  tlien  anything  less  than  that  also 
would  have  to  be  constitutional.  For  instance,  the  appointment  of  the 
Special  Proseciitor  with  the  advice  and  consent  of  the  Senate,  and  the 
i'emoval  of  the  Special  Pi-osecutor  by  the  President  with  the  advice 
and  consent  of  the  Senate. 

Mr.  Dknnis.  You  think  that  would  be  valid  in  s])ite  of  the  Mi/ers 
V.  Unit  eel  States? 

Mr.  Caspkr.  Yes,  because  I  thinlc  Myers,  in  essence,  is  not  good  law 
any  more.  It  has  been  overcome  by  Hiwiphrey's  Executor  and  Weiner 
\.  United  States,  where  the  court  held  that  when  an  office  was  quasi- 
judicial  or  quasi-legislative  as.  for  instance,  the  Federal  Trade  Com- 
niission,  that  then  Congress  could  limit  the  power  of  removal.  Noav, 
I  am  arguing  that  what  is  quasi-judicial  or  quasi-legislative  is  not 
something  we  can  detei-mine  nbsti-actly  as  Professor  Mishkin  has 
])ointed  out.  It  is  extremely  difficult  to  determine  abstractly  what  is 
necessarily  an  executive  function.  One  possible  wa  yof  consti-uing 
Wiener  and  indeed  a  way  which  I  think  would  be  in  accord  with  the 
spirit  of  Wiener  would  be  to  look  at  the  quasi-judicial  nature  in  terms 
of  the  independence  given  to  the  office  b}'  the  act  of  Congress.  And, 
tliorefoi'c.  the  President  can  be  ke|)t  fi-or.i  removing  the  official. 

]Mr,  MisTiKix.  May  I  say  something  ? 

]\rr.  Dexxis.  Yes,  I  would  be  happy. 

Mr.  MisiiKix.  I  do  not  agi-ee  that  Myers  has  been  overruled  totally. 
I  think  that  it  certainly  has  been  veiy'  sharply  qualified  \vi  particular 
areas  by  Hum plirey's  Executor  and  by  Wiener,  as  I  am  sure  you  all 
laiow.  I  do  agi'ee  that  in  the  case  of  the  Special  Prosecutor,  tlie  quali- 
fications of  Ilumphreifs  E.rervtor  and  Weiner  would  support  Avhat 
has  been  pro])osed,  as  I  said.  The  point  that  I  would  like  to  make  is 
tliat  there  is  an  awful  lot  of  language  in  Myers  v<\\\q\\  has  not  clearly 
l)een  overruled  which  would  suggest  tliat  if  you  provide  by  statute 
for  a  Presidential  appointment  with  tlie  advice  and  conseiit  of  the 
Senate,  there  is  possiblv  a  lot  of  coiist'tutional  ai'gument  ahead,  be- 
cause the  language  in  Myers  suggests  that  that  route  of  a])pointment 
may  very  strictly  limit  the  possible  routes  of  removal.  Indeed  the 
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language  goes  so  far  as  to  suggest  that  if  the  apjX)intmeiit  is  made 
by  a  President,  with  the  advice  and  consent  of  the  Senate,  that  proves 
tliat  the  appointee  is  a  superior  officer  who  is  subject  to  the  Presi- 
dent and,  therefore,  perha[)3  cannot  be  romoA-ed  other  tlian  by  the 
President  alone. 

Moreover,  if  you  add  some  of  the  liistory  of  Andrew  Johnso7i  and 
tlie  Tenure  of  Office  Act,  a  removal  provision  whicli  said  tlie  Presi- 
dent may  remove  only  with  the  advice  and  consent  of  the  Senate  also 
brings  you  into  a  lot  of  constitutional  argument.  And  much  as  I  en- 
joy that,  I  think  tliat  the  conunittee  obviously  tliinks,  and  I  agj-ee. 
that  that  could  present  quite  practical  difficulties  in  the  montlss  ahead. 
So.  tbnt  route  involves  some  i>rol>lems.  too. 

Mr.  Dennis.  I  would  ])e  glad  to  liave  Pi-ofessor  Casper's  comment. 

jVIr.  Casper.  May  I  respond  ? 

I  gladly  stand  corrected  by  Professor  ^Mishkin  in  terms  of  my  per- 
haps over]>road  statement  on  the  status  of  Mt/ei-n.  However,  I  would 
take  exception  to  the  statement  Professor  IMishkin  is  novv-  making 
that  once  you  go  the  route  of  appointment  l)y  the  President  Avith  the 
advice  and  consent  of  the  Senate,  then  the  officer  can  be  removed  by  the 
President. 

Mr.  MiSHKTN.  I  did  not  suggest  that. 

INIr.  Casper.  I  am  sorry. 

Mr.  Mtshktn.  T  su<rgested  tliat  if  you  go  that  ronte.  and  try  to  vest 
removal  anywhere  else,  you  may  be  involved  in  a  lot  more  constitu- 
tional debate. 

Mr.  Casper.  Sure.  Bnt  I  come  back  to  my  Itasic  ])oint.  You  can  fore- 
close all  removal  as,  indeed,  we  are  doing  with  Commissioners,  the 
Comptroller  General  and  so  on,  who  are  apjiointed  for  terms.  The 
Com]itroller  General  is  appointed  bv  the  Pi'esident  with  the  advice 
and  consent,  but  for  a  term.  I  think  it  is  1-1  years. 

Mv.  Hoffman.  Fifteen. 

Mr.  Casper.  Fifteen  years  and  can  clearly  not  be  removed. 

I  feel  rather  strongly  that  if  removal  can  be  foreclosed  altogether, 
anv  lesser  restrictions  are  also  possible. 

Mr.  Dennis.  So.  we  get  constitutional  )ii-oblenis  either  wav  you  go. 
But,  I  have  been  thinking,  sort  of  thinking  right  along  that  if  you 
could  hedge  this  removal  power  about  sufficiently,  you  would  haA-e 
fewer— proceeding  in  the  more  familial*  route,  fewer  problems.  I  guess 
my  time  is  up. 

IVIr.  Mtshkin.  May  I  make  a  comment  ? 

Mr.  Hungate.  Yes,  Mr.  IVIishkin. 

Mr.  Mtshkin.  A  one-sentence  comment.  It  does  seem  to  me  it  would 
be  possible,  whichever  direction  the  committee  goes,  to  include  provi- 
sions in  the  bill  exi)editing  as  much  as  possible  the  resolution  of  any 
constitutional  question,  and  I  think  that  Avould  be  desirable. 

Mr.  Hungate.  I  think  a  prior  witness  may  have  mentioned  that  the 
Civil  Rights  Act  proA^des  for  an  immediate  constitutional  determina- 
tion. 

Mr.  Mtshkin.  I  liaA'e  scA-eral  ideas  but  1  think  most  of  them  Avould 
involve  simply  a  proceeding  for  a  detei'niination  at  a  relatively  early 
stage,  either  in  prosecution,  perhaps  at  indictment,  or  i)erhaps  even 
earlier,  and  then  providing  for  expedited  appeals  all  the  Avay  u[>.  But, 
there  is  one  additional  thing  that  is  perhaps  possible.  If  the  President 
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wants  to  liave  a  quick  test  he  can  refuse  to  siii'u  the  conuuission  and 
since  tlie  Constitution  reciuires  that  he  commission  all  officere  of  the 
I'nitecl  States,  a  mandamus  action,  wliich  lias  some  [)recedent  very 
early  in  our  history,  would  he  valid.  As  lona-  as  it  was  not  brought 
originally  in  the  Supreme  Court,  it  would  be  })ossible  to  have  a  fjuick 
test  that  way. 

Ms.  HoLTZMAN.  Mr.  Chairman^ 

Afr.  HuNGATE.  Yes,  Ms.  Holtzman? 

jVfs.  HoLTZMAx.  Just  ou  that  point,  who  would  biina"  the  mandamus 
action? 

I  Mr.  Mtsiiktn.  The  officer.  If  you  recall,  my  allusion  was  to  Marhjiry 
V.  Madwan.  althouah  in  that  case  the  commission  liad  been  signed  but 
not  been  delivered.  Chief  Justice  Marshall's  opinion  vras  that  the  offi- 
cer was  clearly  entitled  to  mandamus  in  those  circumstances.  I  would 
sua'^i-est  that  if  the  duty  of  tlie  President  to  sign  is  mandatory,  wliicii 
it  is,  then  you  would  have  the  same  case  for  mandamus  here.  What 
was  wi-ono;  in  ^Inrhupy  v.  Maf/Json  was  they  started  at  the  Su})reme 
Court  level,  but  the  action  could  be  started  by  the  judicially  chosen 
Special  Prosecutor  at  the  court  of  appeals  or  the  district  couit  level, 
and  you  would  have  quite  a  sharply  framed  action.  ■ 

Mr.  HuNGATE.  Mr.  Edwards  ? 

Mr.  Ed\vards.  Thank  you,  Mr.  Chairman. 

In  addition  to  the  constitutional  argument  that  I  am  sure  we  are 
going  to  have  to  contend  with  further  down  tlie  road  in  the  com- 
mittee, and  perhaps  on  the  floor  of  the  House,  it  seems  to  me  that  the 
big  argument  is  going  to  be  with  regard  to  the  appointive  powei".  Can 
any  of  you  learned  scholars  see  any  kind  of  a  i-esolution  that  you  might 
approve  of  that  would  permit  the  power  to  remain  in  the  President: 
or  is  the  power  of  taking  away  the  appointment  from  the  President 
crucial  to  the  issue  ? 

Air.  Mkadok.  You  mean  a})art  fiom  any  constitutional  cojisidera- 
tion.  as  a  matter  of  policy  { 

ATi-.  Edavakds.  Of  policy,  yes.  so  far  as  policy  is  concerned. 

Mr.  Mkadoh.  Aside  from  any  constitutional  aspect? 

Ml'.  EnwAPuDS.  We  liave  other  legislative  proposals  that  provide  for 
aj)pointment  by  the  President  with  additional  safeguards.  Indeed  the 
President  this  morning  has  ofl'ered  his  suggestion  for  an  additional 
safeguai'd. 

Mr.  Meador.  Well,  the  way  T  would  see  that  issue,  without  ti-ying 
to  give  a  definitive  or  spui'-of-the-moment  persona]  answer,  would  be 
tliis :  Will  an  appointment  by  the  Pi-esident.  with  whatever  safeguards 
might  be  consti'ucted  around  it,  be  seen  by  the  American  ]>ublic  to  be 
tlie  setting  up  of  a  ti'uly  independent  and  unfettered  prosecutor?  I  am 
nack  to  Mr.  Chestei'field  Smith's  point  about  the  appearance  of  justice. 
T  thought  on  that  point  he  was  quite  good  and.  that  is,  the  questions 
tliat  will  be  raised  concerning  the  arrangements  here,  et  cetera.  That 
Avo'.dd  be  v.iiat  I  would  be  a.sking.  I  am  not  prepared  to  answer  defi- 
nitely at  the  moniput. 

Ml".  Edwards.  Of  coiu'se.  the  Constitution  does  not  provide  that 
there  must  be  the  appearance  of  justice.  The  Constitution,  I  think, 
att(Mnpts  to  provide  for  justice,  not  necessarily  the  appearance. 

Mr.  Meador.  I  thought  you  had  asked  apart  from  the  constitu- 
tionality of  the  wliole  matter,  other  considerations  ? 
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Mr.  Edwards.  Yes,  -  we  are  talkiiio;  about  policies,  a^^ido,  fi'oivi 
constitutionality.       '-uiLi-u 

Mr.  MisuKix.  I  think— if  I  may  ailcl — I  think  the  answe)'  to  tliat 
question  is  clear,  as  Avas  demonstrated  this  morning  by  Mr.  Smith's 
testimony.  There  is  no  doubt  tliat  he  values  highly  both  the  ability 
and  the  integrity  of  ^Mi-.  .Taworski.  and  I  have  worked  with  ]Mr. 
Jaworski  and  have  no  reason  to  doubt  either.  I  have  little  doubt  that, 
even  if  you  should  require  the  advice  and  consent  of  the  Senate  or  any 
other  panel,  the  probabilitv  would  be  very  high  that  Mr.  Jaworski 
would  be  confii'med.  Tt  wou.ld  still  leave  the  fact  abundantly  clear  that 
his  selection  Avas  made  by  the  Pi-esident;  and  that,  in  turn,  would  mean 
that  any  exoneration  later  would  have  a  cloutl  over  it.  So  that  which- 
ever way  you  go.  nomination  by  the  President  leaves  trailing  ends 
doAvn  the  road  tliat  would  he  unlinppy. 

Mr.  Edwards.  Mr.  ^Jishkin.  Rogei'  C.  Cramton,  the  dean  of  the 
Coi'iiell  ITniversity  Law  School,  would  answer  you  by  saying  quite 
simply  to  let  it  be,  that  if  the  new  prosecutor  did  encounter  the  same 
difficulty  that  Mr.  Cox  encountered,  then  the  situation  would  be  so 
acute  that  there  would  be  an  innnediate  national  drive  toward  impeach- 
ment. That  would  be  tlie  normal  constitutional  recourse.  And  so  he 
says  in  his  opinion  that  it  would  be  better  in  the  long  run.  After  all. 
it  is  the  first  time  i]i  iicai'ly  200  yeai's  that  we  have  considered  this 
coui'se.  that  wo  should  be  wary  of  any  exti-aordinary  course  which 
sometimes  has  results  that  we  do  not  anticipate. 

]Nrr.  MiSHKTX.  I  have  seen  Mr.  Cramton's  piece  (by  your  coui"tesy) 
and  I  think  it  is  an  excellent  brief.  But  I  am  not  persuaded.  I  think  the 
cost  of  going  that  way  is  extraordinarilv  high. 

Fiist  of  all.  thei-e  may  or  may  not  be  impeachment.  If  we  have  a 
lej^eat.  for  example,  of  the  Cox  situation,  the  odds  certainly  increase 
but  there  is  no  guarantee  that  it  would  happen  at  that  stage:  then  we 
might  have  to  go  through  another  stage  of  this  kind  of  discussion  as  to 
whether  there  should  be  a  Special  Pi'osecutoi-.  and  we  have  prolonged 
the  agonv. 

Second  of  all.  T  think  the  dangers  on  the  other  side  are  not  that 
gi-eat.  They  are  onlv  great  if  you  assume  the  Congress  is  not  going  to 
exercise  the  kind  of  judgment  that  vre  have  a  right  to  expect  it  to.  and 
which  on  the  basis  of  history,  we  certainly  have  reason  to  believe  they 
will  exercise.  Congress  has  rarely  set  up  offices  that  go  running  about 
wildly.  It  has  hai^pened  sometimes  in  the  Halls  of  Congress,  but  rarely 
has  it  been  delegated  to  somebody  else. 
-     Mv.  Edavards.  Thank  you  very  much. 

'Mv.  Casper.  Mr.  Chairman,  may  I  peihaps  respond  to  a  couple  of 
))oints  here  on,  the  impeachment  question  ?  I  think  we  have  to  be  really 
very  Avarv  of  reh'ino-  on  that  mode  of  enforcement  for  two  reasons. 
Tlie  President  has  done  a  few  rather  extraordinai'v  things,  and  yet  in- 
quirv  into  impeachment  i-emaiiis  what  Jefferson  once  called  it.  "a 
scareci'ow."  But.  secondly,  the  Congj-ess  obviously  has  full  discretio)! 
o\-e]-  the  deci^ioi^  whether  to  impeach  or  not.  and  in  exercising  that  dis- 
cretion has  also  to  take  into  considei-ation  j^olitical  matters  which  may 
l>e  unrelated  to  the  issue  of  Special  Prosecutor.  For  instance,  the  wai- 
in  the  Mideast  or  any  other  emergency  in  the  future.  This  would  seem 
to  make  im])eachment  not  very  effective  as  a  sanction. 
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Finally,  in  responso  to  the  ovoiall  situation,  it  seems  to  me  impoi'tant 
tliat  we  now  .2fet  an  orderly,  and  that  means  statutory  procedure,  foi- 
denlinir  with  the  Waterofate  romplex. 

Froni  ttiat  point  of  view  I  woiiM  \)v  verv  w;iry  of  tlie  I're.-^ideut's 
apparejit  proposal  this  morninir  that  the  SiH'cial  Prosecutoi-  whom 
h'  has  nominated  shall  only  he  Tvmoved  if  he  ofets  the  consensus  of 
tho  couirrcssional  leadei-siiij).  "With  all  due  respect  for  tho'-e  of  you 
who  are  ])art  of  the  cona-ressional  1eadershi]x  T  do  not  (|'ute  know 
what  kind  of  a  constitutional  !)0(ly  that  is.  Tt  is  nowhere  defined.  T 
do  not  know  who  beloiijrs  to  it.  and  T  do  not  Icnow  whether  in  all 
instances  the  conjri'cssional  leadership  wi11  rendei-  its  iu(l<i:'Ment  on 
the  basis  of  administration  of  justice  considerations  only.  Sr).  that 
seems  to  me  not  a  vory  pi-omisiiur  approach. 

^U\  HrxGATE.  T  appreciate  th"  o-entleman  tourhinir  upon  t'le  »)rol)- 
lein  of  defining  who  the  conu'ressional  leadei-ship  is.  Tt  could  he  the 
a^'oup  that  meets  at  the  White  Hous(-  and  decides  majoi-  fiuestions.  It 
eouhi  be  the  ijroup  that  decides  what  leirislation  we  consider  next 
week,  which  I  suppose  is  bipartisan,  or  in  my  Newsletter  anyway 
T  am  pai-t  of  it.  I  would  certainly  like  to  know  who  that  ajroup  is. 

Mr.  Mayne.  ]dease. 

^fr.  Mayni^.  Mr.  Chairman.  T  am  irrateful  to  you  for  introducinsr 
that  note  of  humor  into  this  heariuir  this  morniuir.  because  T  th.ink 
it  is  somr'thinp:  that  is  sorelv  needed.  Those  of  us  l)oth  in  irovernment 
and  in  the  academic  world  at  times  tend  to  take  oui'selves  a  little 
too  seriouslv.  and  it  is  ^ood  to  be  brou<rht  back  to  a  little  battel- 
sense  of  balance.  If  you  had  not  interjected  the  nuich-needed  light- 
ness into  the  situation,  T  was  about  to  say  that  Professor  Casper  seems 
to  really  expres'-'  a  distrust  and  suspicion  of  anyone  hi  trovernment 
to  make  such  a  decision.  Tint,  after  lieinir  bi-onirht  back  to  my  senses 
bv  Hie  chairman.  T  will  refi-ain  from  such  conunent. 

Xow.  Professor  Meador  and  Professor  Mishkin,  you  seem  to  e-pouse 
the  judicial  appointment  of  the  Prosecutor  and  have  some  serious  mis- 
o-!\inn-s  about  the  constitutionnlity  of  the  other  approach.  But.  it 
seem'^  to  me  you  are  quite  at  odds  wi*"h  another  endnent  scholar  wlm 
was  directly  involved  in  this  thinir.  Prof.  Archibald  Cox,  who  had 
to  say  on  Sunday  that  lie  had  rath.er  serious  re=ervations  about  the 
constitutio^ia^itv  of  the  iudicial  a})pointment.  But,  h-e  said,  as  T  under- 
'stood  Ids  statement,  and  as  he  was  quoted  in  the  AYasldnirton  Post, 
he  said  he  would  have  no  hesitancy  at  all  in  predictinfr  the  constitu- 
tionality of  a  bill  that  allowed  for  appointment  of  the  Special 
I'l-osecutor  by  the  President  with  the  advice  and  consent  of  the  Senate. 
An.d  v\diieh  also  included  very  strict  limitations  on  the  power  of 
removal.  He  seemed  to  thiidc,  at  least  at  that  time,  that  you  would  run 
less,  nuich  less  risk  of  dan<rer  of  constitutional  objection  by  jroino:  that 
ro)ite  and  by  very  closely  restrictimr  the  iri'ou.nds  for  rfMuo^-al. 

Xow,  T  understand  also  that  there  has  been  some  chaujore  of  heart  or 
mind  on  Mr.  Cox's  part  since  then,  and  that  he  m^y  not  now  still  adhere 
to  the  Aiews  that  he  expressed  =0  eloquently  on  Sundav.  But.  that  will 
bf^  cleared  up  when  he  testifies.  But,  what  do  you  liaA'e  to  say  as  to  that 
approach  ? 

Mr.  ]Mtstikin.  Well,  as  you  pointed  out.  I  think  Professor  Cox  said 
that  on  further  study  he  changed  his  mind  as  to  the  doubts  on  judicial 
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appointment.  At  least,  that  was  what  was  reported  in  the  papers.  On 
the  other  hand,  I  did  not  mean  to  suggest  that  I  have  a  doubt  about  the 
constitutionality.  1  tliink  those  would  be  constitutional. 

Mr.  Mayne.  IVliat  would  be  ? 

Mr.  MiSHKiN.  To  have  power  vested  in  tlie  President  to  appoint  with 
advice  and  consent  and  some  controlled  removal,  such  as,  indeed,  bj^  the 
President  with  the  consent  and  advice  of  the  Senate. 

Mr.  Mayne,  Would  you  think  then  that  this  might  be  a  safer  way 
for  us  to  proceed,  to  try  to  concentrate  on  adequate  restrictions  on  re- 
moval, and  going  that  route  rather  than  the  judicial  appointment 
which  does  seem  to  have  some  body  of  authority  against  it? 

Mr.  MisuKix.  Well,  it  depends  on  what  you  mean  by  safer.  In  my 
judgment,  the  odds  are  that  either  solution  will  be  upheld  when  it  is 
tested.  What  I  was  suggesting  was  that,  though  it  is  my  opinion  that  the 
route  you  suggest  would  be  constitutional ,  I  think  it  would  be  open  to 
litigation.  And,  regardless  of  what  the  odds  are,  in  my  judguKuit  both 
will  be  sustained,  but  the  delays  and  turmoil  involved  in  litigation,  can- 
not be  avoided  either  way.  That  was  the  point  I  was  trying  to  make. 

Mr.  Ma  YXE.  Thank  you. 

Mr.  Hungate.  Ms.  Holtzman. 

Ms.  Holtzmax.  Thank  you,  Mr.  Chairman. 

I  do  not  know  if  I  have  enough  time,  but  I  really  have  two  questions 
that  go  really  more  to  the  constitutional  language  and  some  of  the  his- 
tory and  perhaps,  if  I  ask  them  both,  then  I  can  get  my  5  minutes  ade- 
quately taken  cai'e  of. 

My  first  concern  is:  Is  there  anything  in  either  English  history  or 
history  prior  to  the  Constitution  regarding  the  practice  of  courts  of 
law  in  using  the  appointment  power  ?  I  mean,  was  this  an  appointment 
power  that  was  dreamt  up  by  the  const  it  ution.al  framers  or  had  the 
courts  of  law  been  exercising  an  appointment  power  prior  to  that  time  ? 
And  is  there  any  experience  that  would  be  enlightening  in  tliat  re- 
gard ?  That  is  my  first  question. 

The  second  one  really  has  to  do  with  the  definition,  the  pai'sing  out 
of  article  II,  section  2,  and  is  it  really  a  question  of  congressional  inter- 
pretation. "\^niat  is  an  inferior  officer^  Is  that  som.ething  Congress 
can  decide  simply  by  giving  power  to  the  President  of  appointing 
with  the  advice  and  consent  of  the  Senate,  or  is  there  some  other  stand- 
ard that  can  ))e  used  ^  Does  the  Congi'ess  have  an  absolute  right  under 
these  words,  "as  they  think  ]n-oper,''  to  give  the  ])Ower  of  api)ointment 
to  the  President  or  the  head  of  a  department  or  a  court  of  law  with 
respect  to  any  ajipointment  of  an  infei'ior  officer^  I  think  I  would  cer- 
tainly find  useful  any  help  from  3'ou  in  pai-sing  out  tlie  constitutional 
language  of  article  TI,  section  2— and  also  on  tlie  historical  experience 
of  the  appointive  power  of  the  courts  of  law. 

]Mr.  Casper.  Should  I  respond  perhaps? 

Mr.  HuxGATE.  Mr.  Casper. 

Mr.  Casper.  Fii'st.  I  should  like,  as  a  point  of  personal  privilege,  to 
i-espond  to  Mr.  Mayne  that  I  am  fai-  from  being  distrustful  of  the 
(Congress.  I  just  tried  to  ai-gue  that  we  need  now  the  most  orderly,  that 
is,  the  statutory  pro<'eeding  we  can  jiossibly  have,  most  immunized 
against  further  politics,  or  immunized  against  fui-ther  politics  to  the 
farthest  possible  extent,  and  that  was  all  the  point  that  I  wanted  to 
make. 
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As  to  the  appointment  powei-s  of  the  coiu'ts.  I  did  attempt  to  research 
that  as  far  back  as  the  King's  Bench.  Ms.  Iloltzman,  but  I  did  not 
really  get  very  far  l^ecause  tlie  time  did  not  })ermit  it.  One  case  I  was 
able  to  read  suggests  that  indeed  the  King's  Bench  in  the  exercise  of 
its  OA^erall  supervisory  {towers  did  claim  such  an  appointment  power. 
But  I  cannot  be  altogethei-  certain.  But,  I  wonder,  however,  whether 
t]iat  is  not  in  a  way  asking  tlie  wi'ong  question  because  whatever  may 
have  been  the  situation  before,  in  article  II,  section  '2,  such  appoint- 
ment power  is  clearly  given  to  the  courts. 

Now,  that  has  never  lx>en  in  disjnite.  Justice  Bradley  in  Ex  Parte 
Siehold  said  there  would  be  no  doubt  tliat  they  could  appoint  even 
marshals  who  are  clearly,  as  Professor  Mishkin  pointed  out,  law^  en- 
forcement officers.  And  I  think  the  only  problem  we  are  left  with  is 
tlie  definition  of  inferior.  And  I  have  two  suggestions  to  offer.  In  a 
Avay,  article  II,  section  2,  is  self-defining.  That  is,  it  is  clear  by  article  II 
that  C^ongi-ess  may  not  vest  the  appointment  of  the  head  of  a  depart- 
ment in  the  President  alone.  But,  othenvise,  anybody  who  is  not  Presi- 
dent, a  court  of  law,  or  liead  of  a  department  is  an  inferior  officer  and 
I  think  indeed  the  theory  is  borne  out  by  precedent  and,  that  is,  that 
the  United  States  Code  presently  provides  that  the  Attorney  General 
can  ajjpoint  special  prosecutors. 

Now,  that  is  indeed  an  application  of  tliis  provision  and  it  clearly 
defines  a  Special  Prosecutor  as  inferior.  It  is  only  statutory  precedent 
but  I  think  it  is  quite  sound.  The  Attorney  General  is  the  head  of  a 
Department,  wdio  is  jM-esently,  by  statute,  vested  with  the  power  of 
appointing  on  his  own  initiative  a  Special  Prosecuto]-. 

Ms.  HoLTZMAX.  Thank  you.  Perhaps  the  other  professors  might  be 
walling  to  answer  that  ? 

Mr,  Meador.  I  might  just  answer  on  the  power  of  the  court  to  ap- 
point. I  think  there  is  some  relevant  history  and  practice  here.  Tradi- 
tionally, you  can  find  in  a  lot  of  places  the  statement  that  coui-ts  have 
inlierent  powers  to  appoint  members  of  the  bar  to  present  matters  be- 
fore them.  This  has  come  up  in  recent  tinies  chiefly  in  connection  with 
defendants  in  criminal  cases  l)efore  we  had  the  present  constitutional 
requirements.  Courts  for  many,  many  years,  decades,  have  appointed 
lawj^ers  to  represent  defendants  even  though  they  may  not  have  been 
constitutionally  compelled  to  do  so.  and  even  though  there  was  no 
statutoiy  authority  to  do  so.  There  are  cases  scattered  around  in  the 
State  courts  in  which  the  State  court  has  appointed  an  attorney  to  rep- 
resent the  State  in  a  criminal  case,  to  present  the  case  in  the  name  of  the 
State.  And  I  would  not  doubt,  for  myself,  that  every  court  has  that 
power  even  in  the  absence  of  statute. 

I  would  think,  for  example,  that  the  IT.S.  District  Court,  even  if  we 
had  no  statute  at  all  on  the  point,  would  have  the  power  to  appoint  a 
lawyer,  a  member  of  the  bar,  to  present  a  prosecution  before  it  if  that 
was  necessary.  I  think  courts  have  that  inherent  power  and  I  think 
there  is  a  good  deal  of  historical  evidence  in  the  last  150  years  in  this 
country  to  sustain  it. 

Mr.  MisiiKix.  On  your  second  question,  maybe  it  would  be  helpful 
to  review  how  that  second  clause,  the  "but"'  clause,  got  into  the  Con- 
stitution. The  Committee  of  Style  had  reported  the  first  clause  only,  in 
effect  dealing  with  ambassadors,  other  public  ministers.  Justices  of  the 
Supreme  Court,  heads  of  departments  and  all  other  officers  not  other- 
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wise  provided  for  and  wli'u'li  would  be  sot  up  ))y  law  (and  vesting  their 
appointment  in  the  President  with  tlie  consent  of  the  Senate).  That 
was  all  tliere  was. 

A  motion  Avas  made  on  the  floor  to  add  tlie  ''but"  chiuse  regardinc: 
inferioi-  officers.  The  ol)iection  was  raised  that  if  it  was  necessary  it  did 
not  o-o  fai-  enouirh  because  it  oujjlit  to  be  possible  to  vest  appointment 
power  still  further  down.  At  this  point,  a  vote  was  taken  but  it  was 
evenly  split,  so  that  the  luatter  would  ha\e  ended  with  the  clause  not 
beinji-  adopted.  Someone  then  pointed  out  that  it  was  necessary  to  have 
this  clause,  or  some  such  pi-ovision,  l)ecause  the  lan^ruage  that  was  in 
would  not  be  adequate.  And  at  that  point,  it  was  unanimouslv  passed. 

It  seems  to  me  that  the  history  indicates  that  the  inferior  officer  <roes 
riffht  up  to  anybody  infei'ior  to  the  ones  named.  Perhaps  e\'en  the 
judoes  of  the  inferior  courts. 

Ms.  HoLTZMAN.  Thank  you. 

Mr.  HuxGATK.  jMr.  Hooan  ? 

Mr.  H(k;ax.  Thank  you.  Mi-,  rhairman. 

Mr.  ]\[eado]-.  you  are  not  sayinjr  that  Federal  judtrcs.  and  judges, 
have  appointed  prosecutoi-s  ? 

JMr.  ]\[EAr>on.  I  have  no  evidence  that,  in  the  absence  of  statute,  a 
Fedei-al  court  has  ever  apj:)ointed  a  prosecutor.  T  woidd  not  say  it  has 
not  happened,  but  I  can  cite  you  no  instance.  I  was  speakinof  of  the 
exjxM-icnce  as  reflected  in  a  numl^er  of  State- re  ported  decisions. 

Mr.  HottAN.  One  distinct  difference  is  tJiat,  for  a  valid  indictment, 
the  U.S.  attorney  must  sign  the  indictment  returned  by  the  grand 
jury,  a  ti'ue  bill  retui'ued  bv  the  grand  jury,  which  is  a  big  distinction 
whicli  I  think  se])aratf>s  the  Federal  courts  from  the  State. 

Mr.  J\rrADOR.  If  T  might  add  a  ])oint :  I  see  quite  a  difference  between 
a  court  directing  a  |)i"osecuting  attorney  as  to  what  he  may  or  may  not 
do  and  the  question  of  appointing  him.  The  court  may  appoint  but 
mav  not  control.  That  is  the  way  T  take  it  to  be  the  law. 

Mr.  HooAX.  Of  course,  the  only  clear  case  is  the  Solomon  case  wl^ore 
it  was  made  very  clear  by  the  court  that  their  ]iower  to  appoint  a  tem- 
porary T^.S.  attorney  was  only  until  the  President  exercised  his  au- 
thoritv  to  aj>point  a  permanent  one. 

]\rr.  JNFk ADOTJ.  Yes,  by  vii'tue  of  statute. 

JNFr.  TbwAx.  Yes,  bv  statute 

^[r.  ]\[eador.  I  do  not  think  tlie  court  there  relied  upon  the 
Constitution. 

Ml-.  HooAX.  Xo.  but  it  was  inter))retini2'  the  statute. 

]\Ir.  ]Meai>or.  Correct. 

Mr.  HoGAX.  I  assume  you  were  in  the  room  eai-lier  wlien  tho  presi- 
dent of  the  American  Par  Association  stated  that  he  did  not  think 
any  judge  appointed  by  the  President  would  be  competent  to  pnvside 
ovor  any  of  these  mattei-s.  I  would  ask  if  vou  shai-e  tliis  feeliiio-,  and 
point  out  that  any  of  these  constitutif)nal  issues  Miiioh  mii>-]it  go  to 
the  Supreme  Court  of  the  Tainted  States  would  obviously  have  to  be 
acted  upon  by  presidential  a])pointees. 

Mr.  ]\Ieador.  I  may  ha^-e  misunderstood  Mr*.  Smith,  but  T  took  him 
to  be  saying— at  least  I  thought  he  said — that  he  did  not  think  that 
any  district  iudge  oi-  anv  judge  a]>pointed  by  the  Pi'esident  should 
preside  over  tlie  trial  of  the  President.  1  did  not  quite  understand  him 
to  say  that  no  judge  a]ipointed  by  this  President  should  ])articipate 
in  any  matters  arising  out  of  the  Watergate  oi-  other  related  i)rol)lems. 
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T  tlioiiolit  it  was  a  iiarrowor  ])oint— tliat  tlic  ti'ial  of  the  President 
liiniself  should  iiot  be  piesided  ovei-  ])y  one  of  liis  ai^pointees.  I  would 
a«rr(H>  witli  that. 

Mr.  IIoOAN.  "Welh  t]iaf  i)iits  an  additional  vestiaint,  and  also  gives 
fuel  to  the  ci-edibility  problem  which  obviously  is  the  foundation  of  all 
of  the  deliberations  whieh  we  have  been  o-oina"  throuirh  for  the  last  sev- 
eral days.  But.  we  mio-ht  be  doinjr  a  disservice  by  further  o-ivinc:  justi- 
fication to  lack  of  credibility,  confidence  m  the  executive  bi'anch — and 
that  troubles  me  very  much. 

If  I  could  oet  some  consensus.  T  notice  that  you.  Professoi-  Meador, 
in  your  conclusion  state  that  the  ])ro]iosals  to  create  a  Special  Prose- 
ciitoi-  to  be  appointed  by  the  Pi-esident  and  t]iO  Senate  actinfr  too-ethei-, 
with  j'estrictions  on  the  I'residential  removal  would  avoid  most  of  the 
constitutional  arouments  which  can  be  made  against  A-estin,""  the  ap- 
pointment in  the  court.  Now.  Avould  Ave  be  not  well-advised,  even  if  it 
is  constitutional  and  obviously  it  would  be  challeng-ed  in  the  coui't,  for 
the  judiciary  to  make  the  appointment.  Would  we  not  be  well-advised 
in  tlie  interest  of  netting  this  thina'  resolved  to  create  a  system  whereby 
the  President  appoints  a  Special  Pi'osecutoi-  with  the  advice  and  con- 
sent of  the  Senate,  and  eithei-  mandates  i-emoval  with  the  same  ap- 
pi-o\'al.  O]'  makes  the  a])pointment  foi-  a  fixed  teinii-e  to  isolate  the  Spe- 
cial Pi'osecutor  from  removal. 

Ml".  Meador.  All  I  can  say  in  res]>onse  to  that  is  that  that  seems  to 
n)e  to  be  the  ultimate  policy  judgment  the  Congress  has  to  make  in  this 
situation.  tliat  it  will  come  down  to  a  matter  of  how  important  you 
think  it  is  in  the  totality  of  the  ])i'esent  circumstances  to  have  a  pros- 
ecutor not  initiall}'  selected  by  the  President.  That  is  the  ultimate 
judgment.  T  am  not  pi-epai-ed  to  make  a  case  on  either  side  of  that.  But 
T  have  some  inclinations.  T  think  you  can  cjioose  either  route  constitu- 
tionally in  the  sense  that,  obviouslv.  if  the  courts  do  not  appoint  the 
prosecutoi".  the  argu.ments  against  that  ai'rangement  cannot  be  made.  I 
do  not  tliink  the  arguments  airainst  that  sclieme  have  a  great  deal  of 
merit.  I  think  that  it  is  constitutional.  I  view  the  committee  having  a, 
consitutional  choice  here,  and  that  it  is  a  policy  question. 

^ri".  IJoGA.v.  I  think  that  the  analogy  vou  made  about  the  court  ap- 
pointing defense  attorneys  is  a  very  valid  one  to  argue  the  corollary 
power  to  appoint  a  itrosecutor.  T  want  to  mention  one  thing  in  pass- 
ing, without  any  criticism. 

There  is  a  tendency  to  quote  the  Federalist  Papers  as  if  they  had 
efficacy  of  legislative  history,  which  they  obviou.sly  do  not.  Thev  are 
valuable  to  teacli  us  the  insights  on  the  thinking  of  the  Founding 
Fathei's  at  that  time,  but  they  have  no  efficacy  whatsoever.  They  are 
not  ajialoofous  to  the  Congressional  Record,  for  example. 

^fr.  MisiiKix.  I  could  not  agree  moi'e.  And  since  I  brought  tliem  up, 
perhaps  I  should  point  at  that  T  immediately  followed  that  by  reciting 
the  action  of  the  First  Congress  which  followed  precisely  the  same  pat- 
tern. I  agree  that  the  Federalist  Papers  are  not  legislative  history. 

Mr.  HoGAX.  I  undei-stand. 

The  last  comment  which  I  would  like  to  make  is  that  the  powers 
given  to  the  Special  Prosecutor  in  the  various  legislative  proposals  be- 
fore us  would  certainly  seem  to  argue  against  it  being  an  inferior  office. 
He  lias  virtually  no  control  over  it  whatsoe\-er  and  would  certainly,  in 
the  legislation  before  us,  be  a  superior  officer. 
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Mr.  Cliairman,  I  liave  no  further  questions. 

Mr.  HuNGATE.  Tlmnk  you. 

•Gentlemen,  I  address  this  to  the  three  of  3^ou,  although  I  think  per- 
haps Professor  Casper  has  indicated  his  opinion,  I  am  sure  you  are 
aware  of  the  President's  announcement  this  morning  about  the  ap- 
pointment of  Senator  Saxbe  to  be  Attorney  General  and  Mr.  Jaworski 
to  he  Special  Prosecutor.  The  Special  Prosecutor  will  not  be  removed 
witiiout  the  consensus  of  the  House  and  Senate  leadership,  and  the 
Chairman  and  the  ranking  members  of  both  the  House  and  Senate 
Judiciary  Committees.  The  (juestion  is,  does  this  change  tlie  need  for 
this  legislation^ 

Mr.  Casper.  I  think  I  have  answered  the  question. 

Mr.  HuNGATE.  Your  answer  would  be,  it  has  not,  as  I  understood 
3'ou  ? 

Mr.  Casper.  Yes. 

Mr.  PIuNGATE.  Professor  Meador  ? 

;Mr.  Meador.  I  think  I  have  already  answered  it,  too,  Mr.  Chairman, 
in  saying  that  to  me,  this  touches  on  the  ultimate  question  as  to  how 
important  you  think  it  is  in  the  interest  of  American  society  in  these 
circumstances  to  have  a  prosecutor  not  initially  selected  by  the  Presi- 
dent. Now,  I  am  not  prepared  to  argue  strongly  one  way  or  another  on 
that  question.  I  came  here  only  to  discuss  the  constitutionality  of  the 
proposal. 

]\Ir.  HuNGATE.  Thank  you. 

Professor  Mishkin,  do  you  have  a  comment  ? 

Mr.  Mishkin.  As  I  think  I  have  implied,  if  I  have  not  stated,  in  my 
answers,  I  would  subscribe  to  Mr.  Chesterfield  Smith's  analysis. 

Mr.  HuNGATE.  Thank  3^011. 

Who  commented  about  not  having  a  permanent,  independent  Prose- 
cutor ?  Someone  made  that  remark,  I  think. 

Mr.  Meador.  I  think  I  did. 

Mr.  Htjngate.  We  had  a  couple  of  congressional  witnesses  yesterday 
that  seemed  to  think  it  might  be  wise  to  have  such  a  permanent  office. 
Would  you  comment  briefly  on  that  ? 

Mr.  Meador.  Yes,  sir. 

I  made  the  comment  in  connection  with  my  suggestion  that  the 
bill,  if  there  be  a  bill,  specify  precisely  the  range  of  duties  and  the 
life  of  the  office  to  avoid  apprehensions  among  those  who  fear  a  per- 
manent prosecutor  for  one  reason  or  the  other.  A  limitation  in  the 
bill  would  just  pull  the  string,  it  seems  to  me,  of  some  of  the  arguments 
that  might  be  made.  Now,  if  you  want  to  talk  about  the  long-range 
merits  of  a  special  prosecutor,  I  think  there  is  a  case  to  be  Pxiade.  I 
recall  the  former  Attorney  General,  Elliot  Eichardson,  made  a 
point  about  trying  to  think  of  various  ways  to  get  law  enforcement, 
criminal  law  enforcement,  somewhat  removed  from  the  more  polit- 
ical process.  And  I  think  that  that  could  be  a  move  in  that  direction. 
I  think  there  is  constitutional  power  to  do  that. 

Mr.  MisiiKiN.  If  I  may? 

]Mr.  ITuNGATE.  Yes. 

Mr.  MisiiKiN.  May  I  just  add  that  I  think  that  the  question  is  a 
very  important  ;ind  ser-ious  one.  But  I  think,  as  Mr.  Smith  indicated 
this  morning,  it  would  pi-obably  be  better  faced  after  the  political 
vil)ratif)iis  of  the  present  circumstances  are  gone. 

Mr.  liuNGATE.  In  a  calmer  atmosphere'^ 
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Mr.  MiSHKiN.  Yes. 

]\Ir.  IIuNGATE.  We  frequently  hear  that  we  need  to  consider  this 
question  free  of  politics.  Of  course,  that  is  asking  us  to  consider  the 
problem  free  of  a  part  of  tlie  problem. 

]\fs.  HoLTzMAN.  Mr.  Chairman? 

Mr.  IIuNGATE.  Ms.  Iloltzman  ? 

Ms.  HoLTZMAN.  Thank  you  ver}^  much.  I  have  just  one  question. 
There  has  been  some  talk  here  about  the  importance  of  signinj^  of 
indictments.  My  understanding  is  that  that  is  a  statutory  and  not  a 
constitutional  requirement.  I  just  -wanted  you  to  confirm  or  dispute 
that. 

Mr.  Casper.  Most  certainly  it  is  a  statutory  requirement,  only. 

If  I  may  add  one  point  about  that:  There  is  one  case  which  does 
not  decide  that  question,  but  leaves  some  doubt  and  that  is  United 
States  V.  Cox.  There  is  no  relationship.  This  is  the  case  of  a  conflict 
between  Judge  Cox,  the  Federal  judge  in  Mississippi,  and  the  United 
States.  He  had  ordered  the  U.S.  attorney  to  sign  an  indictment  which 
the  U.S.  attorney  refused,  under  orders  from  the  then  Acting  Attor- 
ney General.  I  think  it  was  Mr.  Katzenbach.  And  the  court  of  appeals 
said  the  order  was  clearly  improper  under  the  Federal  Rules  of  Crim- 
inal Procedure,  but  it  also  added  that  if  the  Federal  Rules  of  Crim- 
inal Procedure  did  not  give  the  Justice  Department  the  discretion 
it  actually  possessed  under  them,  there  might  be  a  constitutional  prob- 
lem. However,  the  court  did  not  elaborate  on  that  point  at  all,  and 
that  is  tlie  only  comment  I  have  found. 

And  I  think  the  court's  position  is  clearly  erroneous  because  for  the 
I'easons  which  I  have  stated  earlier,  I  have  no  doubt  that  Congress 
could  tomorrow  eliminate  all  prosecutorial  discretion  in  the  sense  that 
it  would  order  prosecutions  wherever  there  is  probable  cause  and 
could  vest  control  of  that  matter  in  the  courts.  Surely,  article  II  no- 
v/here  includes  anything  like  the  notion  that  there  should  be  prosecu- 
torial discretion  vested  in  the  Executive. 

iNIr.  HuNOATE.  Thank  you  very  much,  gentlemen.  You  have  been 
very  helpful  to  us.  Your  contributions  will  be  of  great  assistance  in 
our  deliberations.  Thank  you. 

Now,  we  have  a  colleague  here  whom  wa  had  scheduled  yesterday 
and  who  has  come  in  today.  We  apologize  for  the  time  we  have  taken. 
The  gentleman  is  a  member  of  the  Missouri  bar.  We  are  pleased  to 
have  you  with  us  today. 

TESTIMONY  OF  HON.  RICHARD  ICHORD,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Mr.  HuNGATE.  Do  you  have  a  prepared  statement.  Congressman  ? 

jSIr.  IciiOKD,  I  have  a  j^repared  statement.  However,  I  v/ill  not  gi^-e 
it,  because  due  to  recent  events,  I  think  it  is  pretty  much  out  of  date. 

I  will  be  very  brief.  I  think  that  I  can  say  what  I  have  to  say  in  about 
3  minutes,  ]Mr.  Chairman,  if  that  is  permissible. 

J^I^.  HuNGATE.  That  certainly  is. 

[The  prepared  statement  of  Hon.  Richard  Ichord  follows :] 

Statemext  of  Hon.  Richard  H.  Ichord,  a  RepresentatH'E  in  Congress  From 

THE  State  of  Missouri 

Mr.  Chairman,  it  is  a  pleasure  to  be  able  to  testify  today  before  tlie  Criminal 
Justice  Subcommittee  of  the  House  Judiciary  Committee  in  support  of  legisla- 
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tiou  requiring  the  fetlfral  court  appuintuient  of  an  independent  special  prose- 
cutor iSpeciticallv,  I  would  like  to  ofter  testimony  in  support  of  my  own  le.LCisIa- 
tion  'h  R.  11145'  introduced  on  Monday,  October  29.  H.R.  11145  is  similar  to 
other  bills  now  ijending  before  this  subcommittee  but  differs  in  ceitaiu 
particulars.  ,     .  ,   ,. 

Mr  Chairman,  I  am  not  here  to  fan  further  either  legislative  or  public  pas- 
sionsOver  the  tiring  of  special  Prosecutor  Cox.  While  I  sympathize  with  the 
public  outrage,  this  body  must  guard  against  over-reacting  to  the  events  of  the 
past  weeks  and  calmly  gauge  its  duties  as  responsible  representatives  of  the 
American  people  and  as  the  legislative  interpreters  of  the  Constitution.  This  is 
clearlv  not  the  time  for  partisan  politics  or  precipitant  acts  taken  in  the  passion 
(ff  the  moment.  Rather  this  is  the  time  for  clear  and  profound  thought  as  t(j  what 
we.  as  menibers  of  the  legislative  branch  of  gOA-ernment,  can  do  to  help  our 
nation  in  this  hour  of  trouble. 

I  am  here  today  because  I  feel  that  this  nation  has  been  hurt  by  the  luiresolved 
pi.litical  scandals  before  it  and  because  I  lirmly  believe  that  this  body  bears  some 
responsibility  to  clear  up  such  matters  and  assist  this  nation  to  get  back  to  the 
important  business  of  our  country. 

Clearly,  Mr.  Chairman,  the  decisions  made  by  President  Nixon  to  release  the 
Watergate  tapes  to  Judge  Sirica  and  to  have  acting  Attorney  General  Robert  H. 
Bork  appoint  a  new  Special  Prosecutor,  while  welcomed,  in  no  way  have  brought 
an  end  to  the  grave  constitutional  and  leadership  crises  in  which  we  find 
ourselves. 

Still  um-esolved  is  the  question  of  access  to  the  letters  and  documents  related 
to  those  tapes  which  Special  Proscutor  Cox  had  l>een  seeking.  Still  unresolveil 
are  the  apparently  endless  leads  which  Mr.  Cox  and  his  staff  had  been  follov.ing 
and  which  reportedly  have  touched  on  crimes  not  directly  related  to  the  Water- 
gate affair,  Init  which  involve  offenses  against  the  United  States  at  high  official 
fevels.  Finally,  there  is  still  unresolved  the  adequacy  of  having  a  Special  Prose- 
cutor as  an  employee  of  the  executive  branch  and  subject  to  removal  by  that 
Itranch  investigating  extremely  sensitive  issues  about  that  executive  branch. 

The  tiring  of  Special  Prosecutor  Cox  has  firmly  convinced  me  that  the  investi- 
gation of  the  national  political  scandals  now  affecting  this  nation  will  be  best 
achieved  by  reestablishing  a  completely  independent  special  prosecutor — inde- 
pendent of  both  the  legislative  and  executive  branches — appointed  by  and  subject 
to  lenioval  by  the  Chief  Judge  of  the  United  States  District  Court  for  the  Dis- 
trict of.  Columbia. 

Today  I  urge  Congress  and  in  particular  this  subcommittee  to  profit  from  the 
hindsight  of  the  past  two  weeks  and  give  priority  consideration  to  the  proposals 
now  before  it  for  establishing,  through  legislaticm.  an  independent  office  of  special 
prosecutor. 

Congress  clearly  has  the  constitutional  authority  to  enact  such  legislation 
under  Article  IT.  Section  2.  Clause  2  of  the  Constitution  which  states  that  Con- 
gress, by  law.  may  vest  the  appointment  of  such  inferior  offices  of  the  United 
States,  as  they  deem  proper,  iti  the  President  alone,  in  the  courts  of  law.  or  in 
the  Heads  of  Departments. 

Given  the  nature  of  the  criminal  offenses  and  alleged  criminal  offenses  made 
against  this  nation,  I  cannot  be  satisfied  with  the  President's  promise  to  have 
acting  Attorney  General  Bork  appoint  anotlier  Sjiecial  Prosecutor  to  replace 
]Mr.  Cox.  The  j'resident  assured  us  in  his  news  conference  on  last  Friday  even- 
ing. October  26,  that  the  administration's  new  prosecutor  would  have  "total 
cooperation  from  the  executive  branch"  and  "be  given  information  that  is 
needed."  While  such  assurances  ai'e  web-onied.  Mr.  Chairman,  they  do  not  (jnel] 
the  doubts  that  many  members  of  this  body  and  many  citizens  of  this  nation 
have  as  to  exactly  hoAv  free  a  new^  administration  prosecutor  would  be  to  carry 
out  his  responsibilities. 

President  Nixon  has  already  stated  that  the  new  administration  prosecutor 
will  not  be  given  access  to  presidential  documents  for  his  investi.irations.  The 
new  prosecutor  would  also  not  be  permitted  to  take  his  demaiuN  for  evidence 
in  Wliite  House  files  into  the  courts,  a  freedom  which  ^Ir.  Cox  fe't  was  so  im- 
portant to  an  honest,  open  investigation.  Finally,  the  administration's  new 
prosecutor  will  be  given  his  information  to  investi.gate  the  executive  brancJi 
only  as  that  same  executive  branch  deems  necessary  and  proi)er.  Xotliing 
could  be  further  from  the  sinrit  of  an  open,  independent  investigation  than  this 
lattf^r  restraint  on  an  administration  prosecutor. 

With  such  views  in  mind,  I  feel  that  CVmgress  has  no  rational  alternative  to 
the  creation  of  a  federal  court  appointed  special  prosecutor  through  legislation 
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uiuU-r  thf  JUiflinrity  (if  Article  II,  Section  L*,  Clause  2  of  tlie  Const itul ion  of  tlie 
I'niled  State.s.  To  continue  under  an  even  niore  restricted  SiHH-ial  Prosecutor 
appointed  by  tiie  Administration  is  not  proi>er  or  adequate.  Clearly,  it  is  not 
feasible  for  the  Administration  to  appoint  a  Special  Prosecutor  to  investi;^ate 
and  prosecute  itself. 

Additionally,  to  simply  continue  with  the  Senate  Watergate  Committee's  in- 
vestigations alone  merely  places  Congress  and  the  executive  hi-andi  on  a  colli- 
sion course,  which  could  only  prove  detrimental  to  the  nation  in  the  long-run 
and  inadecpiate  in  light  of  the  expanded  nature  of  rlie  alleged  criminal  oifenses 
which  go  far  beyond  the  break-in  of  tlie  Democratic  National  Conuiuttee  head- 
quarters in  1972. 

I.  therefore,  call  up<in  this  snbconimittee  today  to  give  careful  but  expeditious 
consideration  to  the  proposals  now  pending  before  it  to  create  an  iudeiiendent 
office  of  special  prosecutor. 

In  particular,  I  recjuest  consideration  of  H.R.  1114."  which  provides  that  this 
special  prosecutor  he  appointed  by  and  subject  to  removal  by  Judge  John  Sirica. 
In  this  manner  of  appointment  and  removal  lies  the  only  hope  for  obtaining  a 
special  prosecutor  which  is  wholly  independent  of  both  the  legislative  and  execu- 
tive branches  of  government. 

Certain  provisions  of  H.R.  1114r»  differ  from  some  of  the  other  proposals  now 
under  discussion  by  this  subcommittee. 

In  the  fii'st  place,  it  provides  for  the  r>rotection  and  eventual  transfer  of  all 
tiles,  notes,  correspondence,  memoranda,  documents,  physical  evidence,  and  orher 
materials  and  works  compiled,  or  otherwise  produced  or  maintained  by  the  Office 
of  Spec-ial  Prosecutor  established  by  the  Attorney  General  of  the  United  States  on 
May  24,  1973  to  the  new  court  appointed  si)ecial  proset-utor  established  by  this 
Act.  I  firmly  believe  that  the  new  special  prosecutor  must  have  fidl  access  to 
these  materials  in  order  to  adetiuately  carry  forth  the  work  of  Mr.  Cox  and  his 
staff. 

Secondly,  H.R.  11145  does  more  than  authorize  the  Chief  Judge  to  appoint  a 
special  prosecutor.  Rather  it  provides  that  a  special  prosecutor  must  be  appointed 
within  80  days  after  enactment  of  the  Act.  The  urgent  need  for  such  a  prosecutor 
demands  expeditious  appointment. 

Thirdly,  this  particular  legislation  provides  that  the  special  prosecutor  in- 
vestigate all  offenses  against  the  United  States  arising  not  only  out  of  the  un- 
authorized entry  into  the  Democratic  National  Committee  headquarters  at  the 
Watergate,  but  also  any  campaign  activity  with  respect  to  the  Presidenial  elec- 
tion of  1972  and  auj'  activity  of  any  member  of  the  White  House  Staff,  any 
I'residential  appointee,  or  any  person  acting  on  behalf  of  the  President.  I  be- 
lieve the  language  of  this  legislation  pi'ovides  broad  authority  for  the  .special 
prosecutor  to  investigate  and  prosecute  the  national  political  scandals  which 
paralyze  this  nation  without  transgressing  the  area  of  impeachment  which  is  the 
proper  purview  of  Congress.  For  this  particular  reason,  H.R.  11145  does  not  in- 
clude the  langTiage  of  some  bills  which  empowers  the  special  prosecutor  to  direct- 
ly investigate  and  prosecute  any  criminal  acts  arising  out  of  activity  of  the 
Presidential  person  himself. 

Fourthly,  H.R.  11145  gives  the  special  pro.sec*utor  primary  authority  to 
prosecute  the  offenses  to  the  United  States  that  I  have  just  outlined.  I  believe 
such  a  provision  is  necessary  to  prevent  jurisdictional  disputes  from  arising 
between  the  special  prosecutor  and  other  bodies  which  are  operating  in  the 
field. 

Finally,  H.R.  11145  provides  for  Congressional  funding  of  the  office  of  special 
in-osecutor  in  lieu  of  provision  in  other  bills  which  call  for  such  funding  fnmi 
tlie  general  funds  of  the  Department  of  Justice  or  elsewhere.  This  provision  will 
ensure  that  the  special  prosecutor  is  wholly  independent  of  the  executive  branch 
not  oidy  in  authority  but  also  funding  as  well. 

Mr.  Chairman,  legislation  which  I  described  above  or  legislation  which  is 
similar  to  it  has  garnered  much  support.  Former  Prosecutor  Cox  has  voiced 
support  of  such  legislation  :  the  American  Bar  Association  has  voiced  support 
of  such  le.gislation ;  more  than  one-half  of  the  Senate  has  voiced  .support  of 
such  legislation;  more  than  one-half  of  the  Senate  Judiciary  Committee  has 
voicefl  support  of  such  legislation ;  the  Ciiairman  of  the  Senate  Watergate 
Committee,  Senator  Sam  Ervin,  has  voiced  support  of  such  legislation ;  the 
Democratic  leaders  of  both  the  House  and  Sen  ire  have  voiced  support  of  such 
legislation  ;  and  over  one-third  of  the  members  of  the  House  of  Representatives 
have  voiced  support  of  such  legislation  to  mention  but  a  few^  of  tlie  groups.  In 
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light  of  such  support  and  in  light  of  the  urgent  necessity  of  clearing  up  the  polit- 
ical scandals  which  wrack  this  nation  and  getting  on  with  the  business  of  the 
country,  I  respectfully  request  this  Subcommittee  to  favorably  report  legislation 
along  the  lines  set  forth  in  H.R.  Iir45. 

yiv.  IciiORD.  Let  me  make  it  clear  at  the  outset  that  I  am^iiot  here 
to  fan  either  legislative  or  public  passions  over  the  tiring  of  Special 
Prosecutor  Cox.  While  I  sympathize  with  the  public  outrage,  I  sub- 
mit that  this  body  must  giiard  against  over-reacting  to  the  events  of 
the  past  week,  and  calmly  gage  its  duties  as  responsible  representa- 
tives of  the  American  people  and  as  legislative  interpreters  of  the 
Constitution.  It  is  not  a  time  for  partisan  politics  or  precipitant 
action  in  the  passions  of  the  moment.  Rather,  this  is  a  time  for  clear 
and  profound  thought  as  to  v/hat  we  as  members  of  the  legislative 
branch  of  Government  can  do  to  help  our  Nation  in  this  hour  of 
trouble. 

I  am  here  today  because  I  feel  that  this  Nation  has  been  hurt  by 
the  unresolved  political  scandals  before  it,  and  because  I  firmly  believe 
that  this  body  has  some  responsibility  to  clear  up  such  matters  and  to 
assist  this  Nation  to  get  back  to  the  important  business  of  the  country. 

I  think  what  has  happened,  ^Ir.  Chairman  and  members  of  the 
committee,  is  that  many  of  the  bills  before  you  have  confused  the 
matter  of  im.peachment  with  the  matter  of  prosecution.  All  of  these 
bills  involve  both  political  and  constitutional  considerations.  But, 
some  of  these  bills  would  empower  the  Special  Prosecutor  to  investigate 
and  prosecute  the  President  of  the  United  States,  as  I  read  them, 
which  is  just  about  as  constitutional  as  the  President  appointing  the 
Special  Prosecutor  to  prosecute  the  Congi-ess  for  dereliction  of  its 
duties.  So,  therefore,  I  think  that  what  the  committee  should  do  is 
consider  limiting  the  powers  and  the  duties  of  the  Special  Prosecutor. 
I  do  not  have  any  problem  with  the  approach  tha.t  I  have  taken 
in  H.R.  11145.  Under  article  II,  section  2,  clause  2  of  the  Constitution, 
I  think  the  Special  Prosecutor  clearly  will  be  an  inferior  officer  if 
appointed  by  the  chief  judge  of  the  district  court.  But,  I  believe, 
we  must  limit  his  prosecution  to  crimes  arising  out  of  the  Water- 
gate affair  and  to  crimes  arising  out  of  tlie  political  election  of  11)72, 
with  specific  authority  to  prosecute  White  House  appointe-es  and 
membere  of  the  Wliite  House  staff.  The  question  we  have  l3efore  us 
is  basically  a  political  question :  Should  tlie  executive  branch  appoint 
a  prosecutor  to  investigate  and  prosecute  itself? 

I  think  that  such  investigations  and  prosecutions  should  not  be 
undertaken  by  either  the  executive  or  legislative  branches.  I  think 
the  only  course  we  have  here  is  to  permit  the  courts  to  appoint  the 
Special  Prosecutor  and  not  confuse  the  question  of  possible  impeach- 
me]it,  with,  investigation  and  prosecution. 

I  would  hope,  Mr.  Chairman,  that  the  committee  would  seriously 
consider  reporting  legislation  along  the  lines  which  are  contained  in 
H.R.  11145. 

jNIr.  HuNGATE.  Thank  you. 

I  thank  the  gentleman  very  nuich  for  liis  suggestions.  T  note  that 
you  would  provide  independent  funding  for  the  ofhco. 

Mr.  IcTioi^n,  I  think  we  should  not  rely  upon  funding  coming  from 
the  Justice  Department.  Again,  it  should  be  completely  independent. 
We  should  pj-ovide  for  independent  funding. 

Mr.  HuNGATE.  Mr.  Edwards  ? 
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Mr.  Edwards.  Even  with  safoijiiards  from  removal  hy  the  President, 
should  we  insist  that  the  pi-osecutor  be  appointed  by  the  courts? 

]\Ir.  IcriORD.  And  removed  b}''  the  courts. 

Mr.  Edwards.  And  removed. 

Mr.  IcHORD.  Get  it  out  of  the  political  arena  hei-e  in  the  Congress 
a]id  tlic  political  arena  in  the  Executive. 

]\Ir.  Edwards.  Thank  you  very  much  for  an  excellent  statement. 

^dr.  HuxGATE.  Let  me  see  if  I  understand  you  cori-ectly. 

Mr.  Ichord,  I  previously  lead  a  statement,  and  j'ou  were  here,  I 
think,  on  the  present  selection  of  Mr.  Jaworski  to  be  the  Special  Prose- 
cutor. That  action  does  not  chano-e  your  ideas? 

Mr.  Iciiord.  That  does  not  cliange  my  idea  one  iota.  The  primary' 
problem  is,  rightly  or  wrongly,  that  many  American  people  think  that 
you  just  cannot  have  a  prosecutor  appointed  by  the  Executive  to  in- 
vestigate and  prosecute  tlie  Executive.  Therefore,  I  think  the  onl}' 
alternative  we  have  is  the  judicial  branch  of  Government,  and  I  think 
it  is  clearly  constitutional  if  you  limit  the  responsibilities  and  the 
jurisdiction  under  article  II.  clause  2,  section  2. 

Mr.  HuNGATE.  Mr.  Dennis  ? 

]\Ir.  Dennis.  Well,  Mr.  Chairman,  our  colleague  from  Missouri  al- 
ways makes  his  position  very  clear.  I  think  I  understand  it  and  tliere 
is  much  to  be  said  for  it.  And  I  do  not  think  I  will  argue  it  with  him, 
in  any  event  today.  It  is  too  late  an  hour  so  thank  you  veiy  much. 

]Mr.  HuNGATE.  5liss  Holtzman  ? 

]Ms.  Holtzman.  I  just  want  to  thank  the  gentleman  from  Missouri 
for  his  statement  which  is  very  important  and  helpful  to  us.  I  ap- 
pi-eciate  his  connnents.  Thank  you. 

Mr.  HuNGATE.  Mr.  Hogan  ? 

Mr.  HoGAN.  I  would  not  want  my  good  friend  to  get  off  that  easily, 
so  I  will  ask  him  a  couple  of  probative  questions. 

I  have  the  highest  respect  for  the  gentleman.  But  I  will  level  with 
him  the  same  objections  that  I  made  to  som.e  of  tlie  other  witnesses 
before  us,  and  I  am  quoting  from  your  bill :  ''It  shall  be  the  duty  of 
the  Special  Prosecutor  to  investigate  and  prosecute  any  offense  against 
the  United  States  arising  out  of"  and  then  I  drop  down  "any  activity 
of  any  members  of  the  Yrhite  House  staff',  any  Presidential  appointee, 
or  any  person  acting  on  behalf  of  the  President." 

So,  if  I  could  draw  a  scenario  for  the  gentleman,  when  he  is  driv- 
ing into  work  some  morning  with  the  third  or  fourth  assistant  of  the 
Census  Bureau  and  driving  out  on  Suitland  Parkway  and  is  pidled 
over  by  a  U.S.  Park  policeman  for  speeding,  under  your  bill  this 
would  be  prosecutable  by  the  Special  Prosecutor? 

Mr.  Ichord.  Certainly  my  legislation  is  not  nieant  to  cover  that 
type  of  situ.ation.  I  would  say  to  the  gentleman  from  Maryland  that 
H.R.  11145  is  not  intended  to  include  such  incidents.  I  was  thinking 
in  terms  of  the  alleged  crimes  pertaining  to  Watergate  and  related 
events  that  have  been  committed  by  members  of  the  White  House 
staff.  White  House  appointees,  and  other  such  persons  working  on 
behalf  of  the  President.  Certainly  I  would  not  mean  to  give  the  Special 
Prosecutor  the  type  of  blanket  authority  suggested  by  my  colleague 
from  ^laryland.  We  still  have  a  Department  of  Justice  and  we  still 
have  the  courts  in  Prince  Georges  County,  Md.  to  cover  such  infringe- 
ments of  the  law. 
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Mr.  HoGAX.  This  would  be  a  Federal  offense  since  it  is  a  Federal 
higliwa}'.  and  your  bill  does  not  saj'  exclusive  jurisdiction,  but  some 
of  the  others  do.  So,  1  just  point  this  out.  You  would  certainly  not  ob- 
ject to  a  limitation  ? 

Mr.  IcHoRD.  No,  certainly.  I  think  the  jurisdiction  should  be  limited 
as  the  irentleman  from  Maryland  suggests, 

Mr.  HoGAN.  I  thank  the  gentleman  and  I  have  no  further  questions, 
Mr.  Chairman. 

Mr.  HuNGATE.  Thank  you  very  much.  The  subcommittee  appreciates 
the  patience  and  contributions  of  all  the  witnesses. 

The  Chair  announces  that  we  will  adjourn  today  and  resume  at 
10  ^Monday  morning,  at  which  time  we  have  scheduled  Acting  Attorney 
General  Bork.  On  Monday  afternoon  Mr.  Archibald  Cox  is  sched- 
uled to  testify.  On  Tuesday,  the  full  committee  will  meet  at  10  a.m. 
on  the  evidence  code.  The  grand  jury  extension  bill  will  also  be 
brought  up  on  Tuesday.  On  Wednesday,  the  subcommittee  will  meet 
at  10  a.m.  to  hear  Professor  Bator  of  the  Harvard  Law  School  and 
Dean  Cramton  of  Cornell  Law^  School. 

We  plan  to  start  the  markup  on  the  Special  Prosecutor  bill  Wednes- 
day, and  hope  to  conclude  it  on  Thursda}-  of  next  week. 

We  will  now  stand  adjourned. 

[Whereupon,  at  1 :45  p.m.,  the  hearing  was  adjourned  to  reconvene 
on  Monday,  Nov.  5, 1973,  at  10  a.m.] 
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MONDAY,   NOVEMSER   5,    1973 

House  of  Represextatives, 

SuBCOMMITfEE  OX  CrIMIXAL  JuSTICE 

OF  THE  Committee  ox  tke  Judiciary, 

Washington,  D.C. 

Tlip  siibconimittop  met.  puisuant  to  call,  at  1<):1()  a. in.,  in  room  2141, 
Tvayburn  House  Office  Bniklinii'.  Hon.  William  L.  llunoate  [chairman 
of  tlio  subcommittee]  ])residin2'. 

Present:  Representatives  Him^ate,  Kastcnmeier,  Edwards,  Mann, 
Holtzman,  Smith.  Dennis,  ]Mayne.  and  Hogan. 

Also  present:  Herbert  E.  Hott'man,  counsel;  Thomas  W.  Hutchi- 
son, assistant  counsel ;  Ifooer  A.  Pauley,  associate  counsel  research  as- 
sistant and  Stephen  P.  Lynch,  research  assistant. 

Mr.  HuxoATE.  The  subcommittee  will  come  to  ordei-. 

The  Chair  will  fijst  address  the  question  of  privileofe,  atl'ectinc^  the 
rii,dits  of  tlie  House  collectively  and.  particularly,  a  statement  for 
wliich  the  Chair  assumes  full  responsibility,  personally. 

An  editorial  appeared  in  tlie  New  York  Times  on  Friday.  Novem- 
Ijer  2.  ll)7o,  which  the  Chair  will  put  in  the  record  at  this  point. 

[The  New  York  Times  article  follows:] 

[From  the  Xew  York  Timps.  Nov.  2.  lOTo] 

Special  Prosecutor  .  .  . 

Possibly  the  most  important  legislation  pending  in  Congi-ess  today  is  tlie  bill 
to  establish  an  independent  prosecutor  in  the  Watergate  case.  Until  such  an 
office  is  established  under  protection  of  the  District  Court  of  the  District  of  Col- 
umliia,  the  files  assembled  at  direction  of  former  Special  Prosecutor  Archibald 
Cox  are  in  jeopardy.  With  each  passing  da.v.  there  is  a  growing  risk  that  the 
al»le  staff  that  Mr.  Cox  organized  may  become  demoralized  and  its  work  brought 
to  a  halt.  Mr.  Xixon's  attempt  at  this  juncture  to  intrude  a  prosecutor  agree- 
able to  himself  into  the  proceedings  can  only  be  regai'ded  as  a  disruptive  ma- 
neuver. 

Leon  .Taworski,  whom  ^Ir.  X'ixon  nominated  yesterday  as  special  prosecutor,  is 
iu  an  anomalous  position,  somewhat  like  that  of  Senator  John  Stennis  in  his  ill- 
conceived  mission  as  an  intermediary  between  the  White  House  and  the  Senate 
vith  regard  to  the  Watergate  tapes.  3[r.  .Taworski's  personal  integrity  is  not  in 
doubt.  Itut  he  is  fatally  handicappe<l  from  the  outset  because  he  enters  the 
"Watergate  investigation  as  the  President's  man. 

Early  action  in  the  Senate  to  set  up  an  independent  prosecutor  is  assured 
since  the  bill  introduced  by  Senators  Hart  of  Michigan  and  Bayh  of  Indiana  now 
lias  the  cosponsorship  of  .53  other  members,  eight  Republicans  and  45  Democrats. 
Hearings  on  the  bill  are  under  way  in  the  Senate  Judiciary  Committee. 

P.ut  the  House  Judiciary  Committee  under  chairmanship  of  Representative 
Rodino  of  New  Jersey  has  been  shockingly  irresponsible  in  failing  to  act  upon 
similar  l)ills  introduced  in  the  House.  The  inquiry  into  a  possible  impeachment 
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of  President  Nixon  that  the  committee  has  undertaken  is  in  no  sense  a  substitute 
for  creation  of  an  independent  special  prosecutor.  While  the  committee  is  ponder- 
ing the  impeachment  question,  the  investigation  and  prosecution  of  the  numer- 
ous crimes  and  conspiracies  must  go  forward. 

A  constitutional  question  has  been  raised  against  the  Hart-Bayh  bill  because 
traditionally  the  prosecuting  power  has  been  solely  under  the  control  of  the  Exec- 
utive. But  the  Constitution  clearly  states  that  "Congress  may  by  law  vest  the 
appointment  of  such  inferior  officers,  as  they  think  proper,  in  the  President  alone, 
in  the  courts  of  law,  or  in  the  heads  of  departments." 

When  the  Executive  is  conspicuously  failing  to  enforce  the  law,  Congress  has 
a  duty  to  assist  the  courts  in  seeing  that  the  rule  of  law  is  upheld.  The  doctrine 
of  the  separation  of  powers  was  never  intended  to  be  a  straitjacket. 

The  Hart-Bayh  bill  is  likely  to  be  amended  to  provide  that  the  special  prosec\i- 
tor  be  appointed  by  all  the  judges  of  the  District  Court  rather  than  by  Chief 
Judge  John  J.  Sirica  alone.  Once  that  improvement  is  made.  President  Nixon 
himself  could  hardly  oppose  such  a  bill  on  grounds  of  principle  inasmuch  as  he 
introduced  a  similar  bill  when  he  was  a  member  of  the  Senate  in  1951. 

Ideally,  the  House  would  now  be  moving  on  a  parallel  course  with  the  Sen- 
ate. Unless  the  House  acts,  Mr.  Nixon  will  have  triumphed  after  all  in  the  Cox 
atfair.  He  has  yielded  the  tapes — some  of  them,  anyway — that  are  almost  cer- 
tainly not  conclusively  incriminating,  and  he  has  rid  himself  of  the  special  prose- 
cutor who  was  looking  into  so  many  dark  corners  of  his  Administration. 

Mr.  Nixon  must  not  be  allowed  to  succeed  with  his  coup.  The  pul)lic  has  a  right 
to  an  independent  prosecutor.  The  public  has  a  right  to  ask  Speaker  Albert  and 
Chairman  Rodino :  Why  are  you  failing  to  perform  your  duty  in  this  matterV 

Mr.  Hfngate.  Altliough  the  article  has  been  put  in  the  record.  I 
wish  to  read  the  editorial  at  tliis  time. 

Possibly  the  most  important  legislation  pending  in  Congress  today  is  the  bill 
to  establish  an  independent  prosecutor  in  the  Watergate  case.  Until  such  an 
office  is  estal)lisheil  under  protection  of  the  District  Court  of  the  District  of 
Columbia,  the  files  assemlded  at  direction  of  former  Special  Prosecutor  Archibald 
Cox  are  in  jeopardy.  With  each  passing  day.  there  is  a  growing  risk  that  the  able 
staff  that  Mr.  Cox  organized  may  become  demoralized  and  its  work  brought  to 
a  halt.  Mr.  Nixon's  attempt  at  this  juncture  to  intrude  a  pro.secutor  agreeable 
to  himself  into  the  proceedings  can  only  be  regarded  as  a  disruptive  maneuver. 

Leon  Jaworski.  whom  Mr.  Nixon  nominated  yesterday  as  special  prosecutor, 
is  in  an  anomalous  position,  somewhat  like  that  of  Senator  John  Stennis  in  his 
ill-C(niceived  mission  as  an  intermediary  betv,een  the  White  House  and  the 
Senate  with  regard  to  the  Watergate  tapes.  ;Mr.  Jaworski's  personal  integrity  is 
not  in  doubt,  but  he  is  fatally  handicapped  from  the  outset  because  he  enters 
the  Watergate  investigation  as  the  President's  man. 

Early  action  in  the  Senate  to  .'^et  up  an  independent  prosecutor  is  assured 
since  the  bill  introduced  liy  Senators  Hart  of  ;Michigan  and  Bayh  of  Indiana  now 
has  the  sponsorship  of  .53  other  members,  eight  Republicans  and  45  Democrats. 
Hearings  on  the  bill  are  under  way  in  the  Senate  Judiciary  Committee. 

But  the  House  .Judiciary  Committee  under  chairmanship  of  Representative 
Rodino  of  New  Jersey  has  been  sliockingly  irresi)onsible  in  failing  to  act  upon 
similar  bills  introduced  in  the  House.  The  incjuiry  Into  a  possible  imwachment  of 
President  Nixon  that  the  Committee  has  undertaken  is  in  no  sense  a  substitute 
for  creation  of  an  independent  special  prosecutor.  While  the  Committee  is  pon- 
dering the  impeachment  question,  the  investigation  and  prosecution  of  tlie  uti- 
merous  crimes  and  conspiracies  must  go  forward. 

A  constitutional  question  lias  been  raised  against  the  Hart-Bayh  bill  because 
traditionally  the  i>rosecuting  i>ower  has  been  solely  under  the  control  of  the  Ex- 
ecutive. But  the  Constitution  clearly  states  that  "Congress  may  by  law  v<'st  the 
appointment  of  such  inferior  officei-s.  as  they  think  proper,  in  the  President  alone, 
in  the  courts  of  law.  or  in  the  heads  of  departments. 

When  tlie  Executive  is  conspicuously  failing  to  enforce  the  law,  Congress  has 
a  duty  to  a.ssist  the  courts  in  seeing  that  the  rule  of  law  is  upheld. 

And  as  an  asidp.  T  inijrht  be  assui-ed  that  tliey  are  as  coirnizant  of 
tlie  constitiitioniil  iDiplications  as  T  am  of  tlie  operations  of  a  meti'o- 
politan  paper.  And  T  repeat : 

The  Hart-Bayh  Bill  is  likely  to  be  amended  to  provide  that  the  special  prose- 
cutor be  apihiinte<l  by  all  the  judges  of  the  District  Court  rather  than  by  Chief 
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Judge  John  J.  Sirica  alouc.  Once  that  improvement  is  made,  President  Nixon 
himself  could  hardly  oppose  such  a  bill  on  grounds  of  principle  inasmuch  as  he 
introduced  a  similar  bill  when  he  was  a  IMember  of  the  Senate  in  1951. 

Ideally,  the  House  v.-ould  now  be  moving  on  a  parallel  course  with  the  Senate. 
T'nless  the  House  acts,  Mr.  Nixon  will  have  triumphed  after  all  in  the  Cox  affair. 
He  has  yielded  the  tapes — some  of  them,  anyway — that  are  most  certainly  not 
conclusively  incriminating,  and  he  has  rid  himself  of  the  special  prosecutor  who 
was  looking  into  so  many  dark  corners  of  his  Administration. 

Mr.  Nixon  must  not  be  allowed  to  succeed  with  his  coup.  The  pul>lic  hus  a 
right  to  an  independent  prosecutor.  The  public  has  a  right  to  ask  Speaker  Albert 
and  Chairman  Rodiuo:  "Why  are  you  failing  to  perform  your  duties  in  this 
matter?" 

On  October  11,  1973,  then  Attorney  General  Richardson  asked  that 
Ico-ishition  be  introduced  extendinji'  the  Watergate  grand  jury.  Within 
the  week,  Ch.airman  Kodino  introduced  such  legisLation. 

On  Saturday,  October  20.  Mr.  Cox  was  fired  and  on  the  first  business 
day  following  that,  which  was  October  23,  Mr.  Culver  and  over  100 
others  introduced  bills  addressed  to  this  question. 

The  following  day.  October  24,  Chairman  Rodino  announced  re- 
ferral of  this  matter  to  the  Subcommittee  on  Criminal  Justice  and  re- 
quested expeditious  action. 

The  following  day,  October  25,  the  chairman  of  this  subcommittee 
ainiounced  on  the  floor  and  in  the  Congressional  Record  that  hearings 
would  begin  on  October  20. 

On  October  29,  hearings  on  the  grand  jury  extension  were  held. 
We  heard  from  the  Watergate  prosecuting  team  of  Phillip  A.  Laco- 
vara,  Henry  S.  Ruth,  and  Richard  Ben-Veniste.  We  subsequently  rec- 
onnnended  to  the  full  committee  the  extension  of  an  automatic  G 
months  with  an  addtional  optional  6  months. 

On  October  30,  the  next  day,  the  full  Judiciary  Committee  approved 
the  grand  jury  extension. 

On  October  31.  the  lieaiings  on  the  Special  Prosecutor  l)egan  vvitli 
several  S|X)nsors,  including  Congressman  Culver  and  Senator  Bayh, 
testifying. 

On  Xovember  1,  the  president  of  the  American  Bar  Association, 
Chesterfield  Smith,  appeared.  Also  heard  were  Whitney  North  Sey- 
mour, formerly  a  district  attorney  for  the  Southern  District  of  Xew 
York,  and  three  outstanding  professors  of  constitutional  law.  It  was 
announced  on  Xovember  1,  that  Acting  Attorney  General  Bork,  and 
Mr.  Cox,  himself,  would  be  here  today  for  the  Xovember  5  hearing, 
and  that  other  professors  would  be  heard  Xovember  7,  and  that  the 
markup  would  begin  and  was  intended  to  be  finished  this  week. 

The  gi-and  jury  extension  legislation  is  scheduled  for  floor  action 
tomorrow.  Xovember  6. 

After  all  of  these  announcements  on  Xovember  1.  the  editorial  to 
which  I  refened  appeared  in  the  Xew  York  Times  on  Xovember  2.  It 
urged  inmiediate.  urgent  action.  I  apologize  to  Mr.  Rodino  and  to  Mr. 
Albert  for  these  erroneous  references  made  to  them.  To  this  hour.  I 
have  heard  nothing  from  the  Xew  York  Times. 

There  is  a  separation  of  powers  in  our  Government  and  there  is  a 
House  of  Representatives.  There  are  three  equal  bodies,  the  executive, 
judiciary,  and  legislative.  There  are  two  bodies  of  the  legislature  of 
which  the  House  is  one.  The  impeachment  question  will  be  considered 
in  the  House  and  will  first  be  decided  here  whether  or  not  it  is  to  be  i)ro- 
ceeded  wnth.  The  confirmation  of  Gerald  Ford  will  be  considered  in  the 
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House  equally  with  any  otlier  hcnly.  The  question  of  the  Special  Pi'O- 
secutor  and  grand  jury  extension  will  be  promptly  and  expeditiously 
considered  and  acted  on  in  the  House,  as  an  equal  branch  of  oovern- 
nient. 

To  the  extent  that  this  is  not  known  to  the  country,  and  to  the  ex- 
tent that  Gerald  Ford  is  only  known  to  but  7  peirent  of  the  American 
people:  and  to  the  extent  tliat  Carl  Albert  is  not  a  national  fiirure,  it 
r{>presents  a  failure  on  the  part  of  responsible  journalism,  the  duty 
that  responsible,  professional  journalism,  owes  the  American  people. 

That  concludes  my  hiatus  and  T  feel  better. 

Vrithout  objection,  we  Avill  })lace  in  the  Eecord.  the  foUowinjr: 

(1)  A  letter  fi'om  Representative  Charles  M.  Teagiie  of  California, 
addressed  to  the  chairman  of  the  House  Judiciary  Committee,  pi-opos- 
inof  tlie  judiciary  appoint  a  Special  Prosecutor  to  assist  ^rand  jury  and 
lejrislation  l>e  enacted  to  authorize  him  to  sign  resulting  indictment  and 
proceed  with  trial. 

(-2)  A  letter  from  Representative  John  Slack  of  West  Virginia,  ad- 
diessed  to  the  chairman  of  the  House  Judiciary  Committee,  proposing 
the  appointment  of  a  Special  Prosecutoi*.  independent  of  the  executive 
branch,  relevant  to  the  Watergate  matter. 

(?>)  Letter  from  the  Federal  Bar  Association,  reconnnending  the  ap- 
pointment of  a  Special  Fedeial  Prosecutor  witli  a  mandate  identical  to 
tliat  of  former  Special  Prosecutor  Archibald  C^ox.  but  taking  no  posi- 
tion as  to  the  method  of  such  appointment. 

(4)  Letter  and  accompanying  resolutions  from  the  Comiecticut  Bar 
Association,  urging  an  independent  pi'osecutor  not  under  the  control  of 
the  executive  branch  of  the  Government. 

(5)  Statejnents  of  the  Bar  Association  of  San  Francisco  and  of  its 
officers  and  certain  past  presidents  regarding  the  Watergate  investi- 
gation and  appointment  of  a  Special  Prosecutoi-. 

(f>)  Letter  from  concerned  members  of  the  Yale  Community  signed 
])y  19  facuhy  members  of  Yale  Law  School.  10  Yale  alunmi,  and  258 
other  members  of  the  Yale  Conununity.  reconnnending  the  appoint- 
ment of  an  independent  Special  Prosecutor  as  a  first  step  in  restoring 
the  public's  confidence. 

(Notk:  Copies  of  petitioners'  signatures  ai-e  on  file  in  the  sul)com- 
niittee.) 

(7)  A  petition  from  Stonehill  College,  signed  bv  over  ?)^)()  members 
of  the  faculty  and  student  body,  urging  the  establishment  of  an  inde- 
pendent Special  Prosecutor. 

(Xotk:  Petitioners'  signatures  are  on  file  in  tlie  subconnnittee.) 

co-xgress  of  the  uxtted  states. 

House  of  Represextatfs'es. 
Wash  ill f/tort.  !).('..  Ocfoher  .11.  Wr.i. 

Hon.  1*ETE  W.  KODINO.  Jr., 

VlialrmmK  Houfn'  Jwlicinnj  VowmUfre.  Ik'niihiirn  House  Office  JiiiihJhuj,  Wofh- 
inf/tmi,  B.C. 

Dear  Mk.  Ctiaikmax  :  Your  rommittee  has  had  thrnst  upon  it  in  recent  weeks 
a  unmher  of  responsibilities  wliicli  are  central  to  the  res(»lntion  of  what  is  hein^' 
v,i<]el.v  referred  to  as  a  crisis  of  confidence  in  tlie  ability  to  jsovern  our  nation. 
While  T  do  not  wisli  to  add  in  any  way  to  the  burden  of  the  historic  decisions 
which  the  .Judiciary  C'onuuittee  must  now  weigh,  I  do  want  to  brinj;  to  your  at- 
tention a  ])roi)(isa]  relating  to  these  matters. 

Tn  liotli  of  the  ongoing  investigations  which  the  Committee  is  conducting,  the 
national    interest  clearly  demands  that  the  Committee  proceed  with  dispatch 
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but,  at  the  same  time,  with  the  delibcrateues.s  which  a  thorough  inquiry  requires. 
Therefore,  it  must  be  expected  that  many  clays,  if  not  weeks,  will  elapse  before 
Committee  recommeudations  are  forthcoming  on  either  the  conlirmation  of  the 
designee  for  Vice  President  or  possible  impeachment  proceedings. 

In  the  interim  there  is  still  another  unresolved  issue  which  is  a  component  of 
the  challenge  which  faces  government  and  with  which  we  must  deal.  The  public 
quite  literally  demands  that  an  impartial  and  independent  prosecutor  be  ap- 
pointed to  bring  to  justice  those  who  may  be  guilry  of  crimes  associated  with  or 
arising  from  the  Watergate  break-in.  The  process  by  which  the  successor  to  Mr. 
Archibald  Cox  shall  be  chosen  and  appointed  has  been  subject  to  some  disagree- 
ment and  discussion,  particularly  in  the  other  body.  From  what  I  have  been  able 
to  learn,  there  are  certain  disadvantages  associated  with  most  of  the  leading 
proposals  which  have  been  advanced. 

Should  the  President  or  his  subordinate  appoint  a  successor  to  Mr.  Cox  as  he 
announced  he  intends  to  do,  the  President  could  either  place  restrictions  on  him, 
as  he  has  indicated  he  would,  or  dismiss  him  for  cause.  These  conditions  allow 
questions  as  to  the  full  independence  for  such  a  prosecutor  to  remain  which  in 
turn  will  serve  to  reduce  public  trust  and  coulidence  in  the  conduct  of  the  prose- 
cutions. Further,  such  an  arrangement  is  clearly  unacceptable  to  certain  Senators 
and  House  Members. 

On  the  other  hand,  fundamental  Constitutional  issues  appear  to  l)e  involved 
in  action  l»y  Congress  to  direct  the  President  to  appoint  a  particular  individual 
as  prosecutor  or  to  otherwise  attempt  to  designate  who  the  prosecutor  will  be, 
except  by  use  of  its  confirmation  power.  However,  as  a  practical  matter,  Senate 
contii-mation  of  a  Presidential  nominee  for  Special  Prosecutor  further  confuses 
the  issue  of  the  independence  which  the  prosecutor  could  exercise.  Just  as  the 
President  could  place  restrictions  on  the  prosecutor  as  a  condition  of  continued 
employment,  so  might  Senators  make  their  confirmation  of  him  conditional  on 
certain  assurances  from  him.  With  the  example  of  Attorney  General  Richardson 
in  mind,  this  seems  very  likely.  Members  of  the  Senate  Judiciary  Committee 
are  to  be  expected  to  question  a  potential  prosecutor  closely  on  his  intended  per- 
formance in  specific  situations,  probably  describing  elaborate  scenarios  to  pre- 
cisely establish,  luider  oath,  what  his  actions  would  be.  Is  a  prosecutor  whose 
latitude  in  certain  circumstances  is  circumscribed  in  this  manner,  by  Senators 
who  attain  olfice  through  the  same  kind  of  partisan  contests  as  a  Pi-esident.  truly 
iiidependentV  It  seems  to  me  that  the  independence  comprised  to  the  C'ongress 
is  in  no  way  superior  as  a  principle  than  independence  comprised  to  the  Pres- 
ident. 

I  have  been  advised  that  the  Trial  Judge  may,  under  existing  authority  and 
precedent,  appoint  an  investigator  to  assist  the  Grand  Jury  in  reaching  its  in- 
dictments or  acquittals,  but  that  such  an  officer  would  not  be  empowered  to  pro- 
ceed beyond  the  Grand  Jury  stage  into  actual  prosecution  of  those  indicted. 
Could  not  this  limitation  lie  overcome  through  carefully  drafted  legislation? 

I  am  inexpert  in  this  area  of  law  and  defer  to  your  considered  judgment  as  to 
the  legal  principles  involved.  I  think  you  can  agree,  however,  that  elements  of 
the  case  are  unique  as  regards  separation  of  powers,  and  that  the  circumstances 
which  have  arisen  in  connection  with  it  are  unusual  enough  and  serious  enough 
to  warrant  special  legislation.  I  do  not  think  that  the  Judiciary  would  shrink 
from  the  task  of  making  such  an  appointment  if  such  is  clearly  the  intent  of 
Congress.  If  such  a  procedure  were  followed,  the  American  people  would  see  this 
volatile  issue  removed  from  the  arena  of  the  contenders  for  office  and  standard 
bearers  for  parties.  I  would  hope  this  method  would  satisfy  the  public  that  the 
Prosecutor  is  truly  independent — not  subject  to  restrictions  imposed  either  by  the 
President  or  a  majority  of  Senators.  Both  the  President  and  the  Congress  could 
find  some  reassurance  in  the  fact  that  the  prosecution  would  not  be  conducted 
by  an  agent  of  the  other. 

I  very  respectfully  request  that  the  Committee  consider  drafting  legislatioii 
to  authorize  a  special  Watergate  prosecutor  to  be  appointed  by  Judge  Sirica.  Al- 
though I  have  not  heard  discussion  of  this  approach.  I  realize  that  these  thoughts 
may  be  totally  unoriginal  and  already  the  subject  of  Committee  consideration. 
Sincerely, 

Charles  M.  Teague. 

Member  of  Congress. 
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Congress  of  the  United  States. 

House  of  Representatives, 
Wafihinyton,  B.C.,  November  1,  WIS. 
Hon.  Peter  W.  Rodino.  Jr.. 

Chainiian,  Judknary  Committee,  House  of  Rei>re-^cntativeii. 
Wa><hington,  D.C. 

Deak  Pete:  I  am  aware  of  tlie  tremendous  responsibilit.v  which  has  fallen  to 
you  and  Members  of  the  Committee  as  a  result  of  the  sequence  of  events  in  the 
Executive  Branch  of  government.  I  am  confident  that  you  will  provide  wise  and 
balanced  leadership  toward  the  proper  disi)ositiou  of  that  responsibility. 

A  careful  review  of  the  reactions  received  from  my  constituents  requires  me 
to  address  you  in  connection  with  one  of  these  pending  matters — the  appointment 
of  a  siiecial  prosecutor  to  pursue  incjuiries  i-elated  to  the  Watergate  affair.  It  is 
my  firm  belief  that  the  special  prosecutor  should  be  indeiiendent  of  the  Execu- 
tive Branch,  and  should  be  accountable  to  the  Congiess — the  people's  forum.  I 
believe  further  that  he  should  lie  appointetl  to  pursue  a  si>ecific  line  of  activity 
concentrated  in  the  events  relevant  to  the  Watergate  matter  and  alleged  crimes 
committed  in  connection  with  the  1972  election. 

An  open-end  or  undefined  charge  of  responsibility  for  the  prosecutor  would  en- 
courage proliferation  of  unrelatetl  and  tenuous  charges,  with  consequent  delay 
in  arriving  at  essential  conclusions  alxmt  the  Watergate  matter.  This  would  not 
be  in  the  public  interest,  since  it  is  most  desirable  that  we  move  rapidly  into 
specifics  and  away  from  generalities  and  peripheral  matters  to  tiie  end  tliat  the 
atmosphere  is  clearetl  and  we  can  give  the  people  cause  to  maintain  full  faith 
and  confidence  in  their  government  in  Washington. 
Yours  sincerely, 

John  Slack, 
Memltcr  of  the  Commit  fee,,., 


The  Federal  Bar  Association. 
Wasihivf/tott.  D.C.  October  31,  1073. 
Hon.  Peter  W.  Rodino. 
Chairman.  Houfte  Judicianj  Committee. 
House  of  li epresentatives, 
Washiugton,  D.C. 

Dear  Representative  Rodino  :  The  Federal  Bar  Association,  through  its  Ex- 
ecutive Committee,  recommends  the  appointment  of  a  special  federal  prosecutor 
with  a  mandate  identical  to  that  of  the  recently-removed  Archil>akl  Cox.  Tlie 
Association  takes  no  ix>sition  as  to  the  method  of  such  appointment  as  long  as 
it  inspires  public  confidence  and  is  consistent  with  the  Constitution  of  the  I'nited 
States.  The  Association,  however,  does  take  the  positive  view  that  the  special 
federal  prosecutor  must  be  completely  independent  of  any  other  governmental 
entity  and  lie  absolutely  free  to  pursue  any  matters  which  in  his  judgment  are 
warranted  and  within  his  mandate.  He  should  be  removable  only  for  '"cause." 
In  addition,  the  Federal  Bar  Association  publicly  commends  career  federal 
attorneys,  especially  in  the  Department  of  .Justice,  for  their  outstanding  and 
continuing  devotion  to  the  ethical  practice  of  law  in  the  national  interest. 
Sincerely, 

Simon  H.  Tbevas, 

President. 


Connecticut   Bar   Association. 
Hartford,  Conn..  October  29, 197.1. 
Hon.  Peter  W.  Rodino,  Jr.. 

Clinirmnv,  House  Judiciary  Committer,  U.S.  House  of  Rrprcsentntires,  W(tsh- 
inf/ton,  B.C. 
Dear  Congressman  Rodino:  The  Connecticut  Bar  Association's  AssemlUy  and 
House  of  Delegates,  at  their  Annual  Meeting  on  October  23,  lOT.**..  adopted  two 
Txcsolutions  pertaining  to  tlie  President's  dismissal  of  Special  Prosecutor  Archi- 
bahl  Cox  and  the  abolition  of  his  office.  Copies  of  these  Resolutions  are  enclosed 
herewith. 
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You  will  note  that  one  of  the  Resolutions  is  directed  to  members  of  Congress 
and  the  other  to  the  President.  Both  Resolutions  are  consistent  with  the  position 
ttilien  by  the  Association's  Hous<'  of  Delegates  on  April  30,  1973,  urging  the  Presi- 
dent to  "appoint  a  special  prosecutor  .  .  .  indei)endent  and  outside  of  the  Depart- 
ment of  Justice,  to  be  in  charge  of  the  Watergate  investigation". 

The  House  of  Delegates  represents  the  4,432  members  of  the  ConntHiticut  Bar 
Association  and  is  the  major  governing  body  of  this  voluntary  Bar  Association. 
On  behalf  of  the  Connecticut  Bur  Association,  I  urge  your  serious  considera- 
tion of  these  Resolutions, 
yincerely, 

James  R.  Greenfield, 

President. 

OCTOBEK  23,   1973. 

Resolution  Adopted  by  Coxxecticut  Bar  Associatiox,  Assembly,  and  HouvSe 

OK  Delegates 

Wliereas,  the  Connecticut  Bar  Association  is  mindful  of  its  commitment  to  the 
rule  of  law,  the  political  expression  of  which  is  a  government  of  laws,  not  of 
men ;  and 

Whereas,  the  Association  is  conscious  of  the  duties  imposed  upon  members 
of  tlie  Bar  to  protect  and  promote  the  rule  of  law,  without  which  "individual 
rights  become  subject  to  unrestrained  power,  respect  for  law  is  destroyed,  and 
rational  self-government  is  impossible",  (Preaml)le,  Code  of  Professional  Respon- 
sil)ility),  and  is  cognizant  of  its  responsibility  to  act  constructively  in  the  midst 
of  the  present  Constitutional  crisis  :  and 

Whereas,  the  Association  is  dedicated  to  its  earlier  Resolution  endorsing  the 
appointment  of  an  independent  prosecutor  to  investigate  the  Watergate  contro- 
versy ;  and 

Whereas,  it  views  with  dismay  the  precipitate  dismissal  of  Special  Prosecutor 
Archiltald  Cox,  the  abolition  of  his  office,  and  the  disruption  of  its  independent 
investigation,  by  the  President  of  the  United  States,  and  considers  such  actions  a 
breach  of  faith  with  the  United  States  Constitution,  the  United  States  Congress 
and  the  American  people  ;  and 

Whereas,  the  effect  of  such  extreme  Presidential  action  can  only  be  to  inhibit 
a  thorough-going  independent  investigation  of  the  Watergate  controversy,  with 
prosecution  wherever  warranted  :  and 

Whei-eas,  we  share  Mr.  Cox's  belief  that  it  is  now  for  the  Congress  and  ulti- 
mately the  American  people  to  decide  whether  we  shall  continue  to  be  a  govern- 
ment of  laws  and  not  of  men  ; 

Now,  therefore,  be  it  resolved,  that  the  Connecticut  Bar  Association,  acting 
tlirougli  its  Assembly  and  House  of  Delegates,  calls  nixm  the  United  States  Con- 
gress and  urges  its  members  to  consider  actively  and  immediately  all  remedies 
available  for  meeting  the  present  crisis  precipitated  by  the  actions  of  the  Presi- 
dent. 

And  be  it  further  resolved,  that  copies  of  this  Resolution  be  sent  forthwith 
to  the  Connecticut  delegates  in  the  Congress  of  the  United  States. 

Whereas,  the  Constitution  of  the  United  States  has  established  a  government 
of  law  and  not  of  men  :  and 

Whereas,  recent  events  have  caused  many  citizens  to  doubt  that  our  laws  are  be- 
ing impartially  administered  by  the  Federal  Government : 

Now.  therefore,  be  it  resolved,  that  this  Assembly  and  House  of  Delegates  of 
the  Connecticut  Bar  Association,  in  annual  meeting  as.sembled,  respectfully  calls 
upon  the  Pi-esident  of  the  United  States  to  take  actions  which  clearly  indicate 
that: 

(1 )  He  I'espects  the  independence  of  the  judiciary  as  a  separate  branch  of  the 
government, 

(2)  He  will  comply  with  final  orders  of  the  courts  of  the  United  States:  and 

(3)  He  will  work  with  the  appropriate  judicial  and/or  legislative  branches 
to  establish  an  independent  prosecutor  for  Watergate  and  related  matters  who 
is  not  under  the  sole  control  of  the  executive  branch  of  government. 
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The  Bar  Association  of  Sax  Fran  cist  o, 

San  Francisco,  Calif.,  October  26, 1913. . 
To:  The  Honorable  Richard  M.  Xixou,  the  HouoraWe  Mike  Mausfiekl.  the  Hon- 
orable Hugh  Scott,  the  Honorable  Carl  Albert,  the  Honorable  Gerald  Ford, 
the  Honorable  James  O.  Eastland,  the  Honorable  Jerome  R.  Waldie. 
From  :  Richard  B.  Morris. 

The  attached  statements  of  The  Bar  Association  of  San  Francisco  and  of  its 
officers  and  certain  past  presidents  regarding  the  Watergate  investigation  and 
related  developments  are  sent  for  yonr  information  and  action. 
EnclosBres. 

The  Bar  Association  of  San  Fkancisco. 

Su)i  Francisco,  Calif..  October  2.i,  IfH'-i. 
Dear  Members  of  the  Board  of  Directors  :  As  the  current  president  of  this 
Association,  joined  by  the  officers  and  past  presidents  whose  names  are  listed 
l>elo\v  and  by  Robert  G.  Sproud.  Jr..  and  David  E.  Xelson.  Co-Chairmen  of  the  Sau 
Francisco  Lawyers  Committee  for  Urban  Affairs,  and  Frank  D.  Tatum,  Jr.,  Presi- 
dent of  tlie  Legal  Aid  Society  of  San  Francisco.  I  ask  your  support  at  our  regular 
meeting  on  October  24  for  the  following  statement  of  principles  and  for  a  decision 
that  we  should  help  in  every  vray  we  can  to  assure  that  the  values  of  truth  and 
the  rule  of  law  are  reaffirmed  in  this  country. 

statement 

The  effects  of  what  has  come  to  be  called  "Watergate"  and  its  developing  after- 
math require  a  reaffirmation  of  basic  principles  by  every  concerned  citizen.  Sucli 
principles  fundamentally  involve  the  rule  of  law  as  controlling  this  country's 
affairs  and  the  need  for  forthrightness  in  communicating  about  tiiose  affairs. 
In  the  context  of  Watergate,  expression  of  these  principles  includes  the  follow- 
ing : 

(1)  The  President  of  the  United  States,  in  his  actions  and  in  what  he  says 
about  those  actions,  must  lie  the  prime  exeni'ilar  of  those  principles : 

(2)  Tlie  rule  of  law  should  determine  wliat  evidence  related  to  Watergate 
in  the  pos.ses.sion  or  control  of  the  V.'hite  House  is  relevant  to  the  is.sues  and 
.should  be  turned  over  to  appropriate  agencies  or  liranches  of  the  government. 

(3)  The  constitutional  powers  of  the  executive,  judicial  and  legislative  branches 
of  the  government  should  be  employed  effectively  to  develop  the  whole  truth 
with  regard  to  whether  and  to  what  extent  ol)struction  of  justice,  corruption  or 
other  lawles.sness  was  involved  in  Watergate  and  to  take  all  means  to  effect  what- 
ever remedies  may  be  required  to  honor  the  rule  of  law. 

(4)  A  si.)ecial  prosecutor,  independent  of  the  Executive  Branch,  should  be 
established,  funded,  equipped,  and  staffed  promptly  to  continue  the  work,  mo- 
mentum, and  investigations  already  liegun  by  Siiecial  Prosecutor  Cox. 

I  am  circulating  this  letter  to  th.e  jiresidents  of  a  number  of  leading  liar 
associations  across  the  Ignited  States  and  asking  them  to  join  us  in  this  endeavor 
so  that  appropriate  collective  citizen  action  can  be  taken  by  the  organized 
bar. 

Sincerely, 

Michael  Tkaynok. 


The  Bar  Association  of  San  Francisco. 

Han  Francisco.  Calif..  October  2'i.  7,07.J. 

Resolution 

The  Bar  Association  of  San  Francisco,  through  its  Board  of  Directors  acting 
at  its  regular  meeting  on  October  24.  1973  and  pursuant  to  its  Articles  of  Incor- 
poration and  by-laws,  hereby  adopts  the  following  resolution. 

Resolved  that  the  following  Statement  of  Principles  is  herel)y  adopted  and 
approved  by  this  Association : 

statement   of   puinctples 

The  effects  of  what  has  come  to  be  called  "Watergate"  and  its  developing 
aftermath  require  a  reaffirmation  of  liasic  principles  by  every  concerned  citizon. 
Such  principles  fundamentally  involve  tlie  rule  of  law  as  controlling  this  coun- 
try's affairs  and  the  need  for  fortlii-ightness  in  comnnuiicating  about  tho.se  affairs. 
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111    tlie    context    of    Watergate,    expression    of    these    principles '  iftcliicle.s    the 
following: 

(1)  The  President  of  tlie  United  States,  in  liis  actions  and  in  what  he  says 
about  those  actions,  must  l.e  the  prime  exemphir  of  those  principles; 

(2)  The  rule  of  law  should  determine  what  evidence  related  to  Watergate  in 
the  possession  or  control  of  the  White  House  is  relevant  to  the  issues  and  should 
be  turned  over  to  appropriate  agencies  or  branches  of  the  government. 

(8)  The  constitutional  powers  of  the  executive,  .judicial  and  legislative 
branches  of  the  government  should  be  employed  effectively  to  develop  the  whole 
truth  v,'ith  i-egard  to  wherher  and  to  what  extent  obstruction  of  justice,  corrup- 
tion or  other  lawlessness  was  involved  in  Watergate  and  to  lake  all  means  to 
effect  whatever  remedies  may  be  required  to  honor  the  rule  of  Jaw. 

(4)  A  special  prosecutor,  independent  of  the  Executive  Branch,  should  be 
established,  funded,  equipped,  and  staffed  promptly  to  continue  the  work, 
momentum,  and  investigations  already  begun  l)y  Special  Prosecutor  Cox, 

Further  resolved,  tliat  the  President  of  this  Association,  in  consultation  with 
the  General  Counsel  and  such  officers,  directors,  and  members  as  he  deems  advisa- 
ble, is  authorized  to  take  all  acti(ms  that  he  deems  necessary  or  appropriate  to 
articulate,  publicize,  and  implement  the  foregoing  Statement  of  Principles. 

Further  resolved  that  this  Association  strongly  supports  the  efforts  of  Ameri- 
can Bar  Association  President  Chesterfield  Smith  and  of  other  bar  associations, 
national,  state,  and  local,  that  are  being  or  may  be  taken  to  reaffirm  and  imple- 
ment the  foregoing  principles,  and  authorizes  the  President  as  he  deems  advisable 
on  behalf  of  this  Association  to  join  with  the  American  Bar  Association  and  other 
bar  associations  in  the  articulation,  publication,  and  implementation  of  the 
foregoing  principles  and  in  such  statements  of  principle  and  actions  that  may  be 
adopted  or  taken  from  time  to  time  that  are  substantially  similar  to  or  in  accord 
wirh  the  principles  and  premises  of  this  Resolution. 


The  Bar  Associatiox  of  Sax  Francisco. 

San  Francisco,  Calif.,  October  2Jf,  197S. 

Memorandum 

Tlie  following  is  a  summary  of  the  information  I  have  received  concerning 
action  by  presidents  of  bar  associations  and  associations  across  the  country  in 
response  to  my  letter  of  October  22,  1973  (copy  attached)  sent  to  them  by  night 
letter : 

1.  The  District  of  Columhia  Bar. — Telegram  of  October  23,  1973  from  Charles 
T.  Duncan.  President : 

"Without   opportunity   to   bring  your  telegram   to   the  attention  of  our 
Board  of  Governors,  I  join  in  the  meaning  and  spirit  of  your  telegram  con- 
cerning the  dismissal  of  special  prosecutor  Archibald  Cox." 
President-Elect  John  Douglas,  in  our  telephone  conversation  of  October  23, 
stated  that  he  appreciated  our  proposed  statement  and  authorized  me  to  add  his 
name  as  President-Elect,  joining  in  that  statement. 

2.  Chicago  Bar  Association. — Telegram  of  October  23,  1973  from  James  W. 
Kissel,  President : 

"At  a  special  meeting  of  the  Board  of  Managers  of  the  Chicago  Bar  Asso- 
ciation yesterday,  the  following  resolution  was  adopted :  'The  oath  of  office 
taken  by  the  president  of  the  United  States  requires  him  to  faithfully  exe- 
cute his  office,  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States,  take  care  that  the  laws  be  faithfully  executed.  The  events  of  this 
past  weekend  appear  to  indicate  that  the  conduct  of  the  President  may  have 
violated  that  oath  of  office.  Accordingly,  the  Chicago  Bar  Association 
strongly  urges  an  immediate  and  thorough  investigation  and  debate  by  the 
United  States  House  of  Representatives  into  such  conduct  of  the  President.' 
From  the  discussion  of  Watergate.  I  can  assure  you  the  Chicago  Bar  Asso- 
ciation is  strongly  in  accord  with  the  principles  outlined  in  your  telegram 
received  today." 

3.  San  Dicffo  Bar  Association. — In  telephone  conversations  with  John  New- 
burn.  President,  on  October  23  and  October  24.  1973.  John  authorizetl  us  to  use 
his  name  as  President  and  the  San  Diego  Bar  Association's  name  as  joining  in 
our  proposed  statement.  Their  association  has  also  sent  a  letter  to  various  con- 
gressmen. John  is  meeting  with  President  of  the  ABA  Chesterfield  Smith  and  with 
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Clinton  Bamberger  of  the  XLADA  at  its  meeting  today  in  Coronado.  He  \Yill 
furnish  a  copy  of  our  proposed  statement  to  Bamberger. 

4.  Bar  Association  of  Metroijolitun  St.  Loui^. — By  telephone  conversation  this 
morning  with  Frank  Vigus,  President,  I  understand  that  their  association  yester- 
day issued  a  press  release  condemning  the  President's  recent  actions  with  regard 
to  evading  decisions  of  the  court,  the  subsequent  discharge  of  Cox,  and  calling  for 
the  President  to  abide  by  the  rule  of  law  and  that  if  he  persists  in  disregarding 
it,  the  Congress  should  take  steps  to  resolve  the  constitutional  crisis.  Frank 
said  their  statement  still  applies  notwithstanding  the  turnover  of  the  tapes  to 
Judge  Sirica  yesterday.  The  reason  is  that  there  is  still  more  evidence  and  an 
indei>endent  prosecutor  is  needed.  With  regard  to  our  statement,  Frank  said 
"We're  with  you"  and  can  so  state. 

5.  Bositon  Bar  Association. — I  talked  ]>y  telephone  with  John  Brooks,  Presi- 
dent, this  morning.  He  joins  i^ersonally  in  the  i>roposed  statement  of  principles. 
His  bi>ard  is  meeting  next  week.  He  apparently  has  sent  us  a  telegram  to  this 
effect  which  as  of  this  writing  has  not  been  received.* 

().  Philadelphia  Bar  Association. — I  talked  with  Bill  Klaus,  Chancellor-Elect 
this  morning,  having  not  been  able  to  reach  the  Chancellor,  Joseph  Bongiovanni, 
Jr.  Their  Board  is  meeting  at  noon  today  and  Bill  Kraus  will  advise  me  of  their 
action. 

7.  Los  Angeles  County  Bar  Association. — I  understand  that  the  officers  issued  a 
statement  yesterday  and  that  the  Board  is  meeting  today.  We  should  get  the  text 
of  their  action  today  or  tomorrow  morning. 

8.  Beverly  Hills  Bar  Association. — I  talked  by  telephone  with  Orland  Fried- 
man on  October  23.  1973.  The  Beverly  Hills  Bar  Association  is  preparing  a  state- 
ment that  is  in  substantial  agreement  with  the  principles  as  they  have  been 
articulated  in  our  proposed  statement.  We  should  get  the  text  by  this  afternoon. 

9.  Santa  Clara  County  Bar  Association.— I  talked  yesterday  with  Nordin 
Blacker  who  is  handling  this  matter,  and  sent  him  a  copy  of  our  proposed  state- 
ment. I  exi^ect  positive  action  to  be  taken  by  the  Santa  Clara  Bar  Association  this 
week. 

10.  The  American  Bar  Association. — I  spoke  by  telejihone  with  Alan  Kurland, 
who  is  coordinating  these  matters  at  the  ABA  in  Chicago.  President  Chesterfield 
Smith  has  already  issued  a  statement  and  has  called  a  special  meeting  of  the 
ABA  Board  of  Governors  for  Saturday.  Kurland  will  be  furnishing  our  proposed 
statement  and  any  action  that  we  take  today  to  the  Board  of  Governors.  We 
exchanged  information.  I  told  him  of  the  above  actions.  His  understanding  of 
local  liar  action  around  the  country  is  as  follows :  The  Los  Angeles  Bar  issued 
a  general  statement  yesterday  ;  the  Philadelphia  Bar  is  expected  to  issue  a  state- 
ment to<lay ;  the  Chicago  Council  of  Lawyers  yesterday  issued  a  statement 
specifically  calling  for  impeachment  and  is  the  only  organized  bar  group  to  go 
this  far  that  Kurland  is  aware  of;  the  Chicago  Bar  Association  acted  as  quoted 
al)ove:  the  St.  Louis  Bar  Association  made  a  statement  with  regard  to  the  con- 
duct of  President  Nixon ;  various  senior  statesmen  of  the  Association  of  the 
Bar  of  the  Cit.v  of  New  York  met  last  night  and  are  considering  w'hat  action 
that  association  should  be  taking.  No  State  Bar  has  acted  yet  to  Alan's 
knowledge. 

Michael  Trayxor. 


The  Bar  Association,  op  San  Francisco. 

San  Francisco,  Calif.,  October  25,  1913 

Charles  T.  Duncan,  District  of  Cohimbia  Bar  Association  and  John  Douglas. 

Orville  Schell,  The  Association  of  the  Bar  of  the  City  of  New  York. 

James  W.  Kissel,  Chicago  Bar  Association. 

John  Newbum,  San  Diego  County  Bar  Association. 

Frank  Vigus,  Bar  Association  of  Metropolitan  St.  Louis. 

John  Brookes,  Boston  Bar  Association. 

Joseph  Bongiovanni,  Jr.,  Philadelphia  Bar  Association  and  William  Klaus. 

William  Shea,  Los  Angeles  County  Bar  Association. 

Orland  Friedman,  Beverly  Hills  Bar  Association. 

Burroughs  B.  Anderson,  Seattle-King  County  Bar  Association. 


*  Telegram  received  October  24.  1973.  An  an  individual  I  support  your  state- 
ment of  principles  regarding  Watergate.  No  official  action  taken  yet  by  Boston 
Bar  Association. 
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Gentlemen :  In  iVjllow-up  to  my  night  letter  of  Octolier  22,  enclosed  herewith  is 
an  October  24  resolution  of  our  Association,  adopted  by  unanimous  coiLsent  of 
Board  of  Directors.  Also  enclosetl  is  a  memorandum  covering  background  events. 

Our  Board  of  Directors  has  secondetl  the  idea  that  this  Association  collaborate 
with  bar  associations  in  other  cities  and  states,  and  with  the  American  Bar 
Association  to  the  extent  a  community  of  principle  and  interest  persists  regarding 
the  "Watergate  investigation  and  related  developments.  To  this  end,  by  copy  of 
this  letter,  I  am  advising  Pi-esidents  of  bar  associations  which  we  have  not  as 
yet  contacte<l  regarding  our  position.  "While  geography  neces.sarily  makes  common 
action  difficult,  we  strongly  believe  that  the  organized  bar  has  responsibilities  of 
such  dimensions  in  this  matter  that  the  inconveniences  involved  in  collal»ora- 
tion  ai*e  acceptable  to  \is.  "We  look  forward  to  woi'king  with  you  and  other 
association  leaders  to  see  that  objectives  sul)stantially  similar  to  those  specified 
in  the  attached  resolution  are  promptly  attained. 

I  am  advised  that  the  Board  of  Governors  of  the  American  Bar  Association 
is  meeting  Saturday,  October  27,  to  consider  this  matter.  Action  taken  by  the 
organized  bar  throughout  the  nation  will  be  specially  reported  to  that  Board  by 
Alan  Kurland,  a  member  of  the  ABA  staff  (Chicago  312-493-0533)  who  is  serv- 
ing as  a  clearing  house  regarding  bar  activity  in  connection  with  the  Watergate 
case.  I  would  like  to  suggest  that  you  assure  that  Mr.  Kurland  is  advised  prior 
to  Saturday  of  any  relevant  action  taken  by  your  Association. 
Very  truly  yours, 

Michael  Tkaynor, 

President. 


CoxcERXED  Members  of  the  Yale  Community, 

Yale  Law  School, 
New  Hax'en,  Cann.,  October  2.'f,  1913. 
Hon.  Peter  "W.  Rodino, 
(hairman,  Committee  on  the  Jtidicianj, 
U.S.  House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  lu  our  present  constitutional  crisis,  events  follow  upon 
each  other  with  such  rapidity  it  becomes  difficult  to  keep  abreast  of  the  latest 
developments.  In  a  letter  to  you  dated  October  22,  we  expressed  concern  over 
events  of  the  past  weekend,  which  we  felt  constituted  serious  threats  to  the 
pursuit  of  justice.  These  events  included  the  President's  refusal  to  supply  in- 
formation needed  for  the  investigation  and  prosecution  of  criminal  offenses  and 
his  broken  pledge  to  give  the  Special  Prosecutor  a  free  hand  in  investigating  all 
criminal  offenses  arising  out  of  the  1972  Presidential  election. 

Mr.  Nixon  ha.s  now  agreed  to  surrender  edited  versions  of  the  requested  tapes. 
AVhile  an  immediate  constitutional  cri-sis  over  the  President's  failure  to  obey  a 
court  order  has  thus  been  avoided,  only  a  portion  of  the  information  needed 
to  conduct  a  thorough  criminal  investigation  will  be  supplied  as  a  result  of  Mr. 
Nixon's  concession.  Moreover,  the  investigation  itself  has  been  seriously  impaired 
by  the  firing  of  Mr.  Cox  and  the  abolition  of  the  office  of  special  prosecutor.  Action 
must  be  taken  immediately  to  restore  the  pul)lie"s  confidence  that  a  full  and 
thorough  investigation  into  events  surrounding  the  1972  Presidential  election  will 
\y^  pursued.  The  provision  by  Congress  for  an  indei^endent  Special  Prosecutor 
would  l>e  a  healthy  first  step. 

Though  the  President's  reversal  on  the  tape  issue  may  have  averted  an  im- 
mediate crisis,  we  must  not  forget  that  grave  questions  remain.  These  include 
the  President's  responsibility  for  corruption  in  his  administration,  hLs  continued 
resistance  to  a  full  and  thorough  investigation  of  Watergate,  his  invasion  of 
rights  guaranteed  under  the  First,  Fourth,  and  Fifth  Ajnendments  of  the  Con- 
stitution, secret  and  misrepresented  bombing  of  a  foreign  nation,  and  impound- 
ment of  Congressional  appropriations.  The  question  of  apparent  abuses  of  the 
public  trust  of  the  Ofl5ce  of  the  President  must  be  resolved. 
Sincerely, 

Concerned  Members  of  the  Yaxe  Community. 

(This  letter  signed  by  19  faculty  members  of  Yale  Law  School,  10  Yale  alumni, 
and  258  other  members  of  the  Yale  community. ) 
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Stoxetiiix  Toixeoe, 

North  Easton,  Mass. 

We,  the  undersigned,  strongly  protest  the  raw  exercise  of  power  by  President 
Nixon  in  the  dismissal  of  Special  Prosecutor  Cox  and  the  forced  departures  of 
Attorney-Genei-al  Richardson  and  Deputy  Attorney-General  Ruckelshaus. 

V,'e  further  protest  the  breaking  of  a  pledge  to  the  U.S.  Senate,  and  through  it 
to  t!ie  American  people,  to  allow  the  Special  Prosecutor  the  freedom  to  pursue 
the  investigation  into  the  Watergate  .scandal  without  interference. 

We  urge  the  Congress  to  take  the  necessar>-  steps  to  enable  the  courts  and  the 
grand  .Inry  to  reconstitute  the  abolished  office  of  Special  Prosecutor,  independent 
of  tb.e  executive  iiranch.  so  that  the  unfinished  investigation  might  move  forward 
to  completion. 

3[r,  HuNGATE.  Arc  there  any  members  that  have  an  openino- 
statement? 

Mr.  Smith.  Mr.  Chairman? 

Mr-.  PTuNOATE.  Mr.  Smith  of  New  York. 

^fr.  Smith.  I  think  that  the  chairman  has  made  a  statement  in  re- 
a:ard  to  the  editorial  of  tlie  New  York  Times  of  Novem]>er  2,  wliicli  all 
of  us  here  on  this  committee  can  support.  We  certainly  know  that  you, 
Mr.  Chairman,  have  done  evei-vthina:  in  your  power  to  brina:  this 
matter  of  the  appointment  of  a  Special  Prosecutor  by  the  Con<:!:ress  up 
for  early  and  immediate  hearirigs. 

I  would  suspect,  although  1  did  not  see,  that  the  news  colnm.ns  of 
the  New  York  Times  carried  probably  a  fairly  good  report  of  the 
activities  of  this  committee  and  this  iuimediate  action,  and  T  would 
suggest  that  perhaps  the  constitutional  lawyers  who  write  the  edi- 
torials for  the  New  York  Times  might  well  read  the  news  columns  of 
that  paper. 

Mr.  Dennis.  Mr.  Chainnan  ? 

Mr.  ITuNGATE.  Mr.  Dennis  ? 

Mr.  Dennis,  I  would  like  to  briefly  concur  with  what  you  have  said 
and  what  my  ranking  member,  the  gentleman  from  New  York,  has 
said.  I  have  already  taken  occasion  to  send  a  letter  to  tlie  editor  of 
the  Times,  I  think  for  the  first  time  in  my  career.  It  is  rather  difficult 
for  me  to  understand.  I  have  no  brief,  obviously,  for  anybody  con- 
cerned here,  but  it  is  rather  difficult  for  me  to  understand  how  we  can 
liave  these  public  hearings  with  the  lights  and  the  reporters  and 
everything  else  and,  apparently,  an  utter  lack  of  communication  be- 
tween the  reportorial  staff  of  the  New  York  Times  and  the  editorial 
staff. 

I  have  heard  about  living  in  Ivory  Towers,  but  tliis  is  tlie  grossest 
example  I  have  ever  unfortunately  experienced.  Tlie  chairman  has 
l)een  working  us  very  hard  here  on  this  matter  and  I  think  propei'ly  so. 
It  is  a  very  difficult  matter,  whether  people  realize  it  or  not.  And  I 
certainlv  was  surprised  and  talce  exception  to  the  very  ill-infonned 
editoTial  in  question. 

Mr.  IIuNOATE.  I  thank  the  gentleman,  and  n.ow  we  shall  proceed. 

We  are  pleased  to  have  with  us  this  morning 

Mr.  ]\rATNE.  Mr.  Cliairman? 

Mr.  HuNGATE.  I  am  sorry. 

Mr.  Mayiie? 

]Mr.  Mayne.  I  want  to  commend  the  chairman  for  his  statement, 
and  after  reading  the  editorial  in  question,  it  would  appear  that 
notliing  would  have  satisfied  the  writer  of  that  editorial  shoit  of  this 
subcommittee  and  the  full  committee  immediately  rubber-stamping  the 
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Hart-Bayli  bill  and  other  similar  proposals  as  soon  as  they  were 
introduced  on  October  23.  Apparently,  they  do  not  want  us  to  have 
hearings  as  to  both  sides  of  this  question.  But,  they  call  it  irrespon- 
sible not  to  just  go  right  ahead  and  adopt  what  they  would  like  to 
see  adopted. 

Now,  I  think  we  have  already  seen  an  example  of  how  destructive 
it  would  have  been  to  a  proper  carrying  out  of  the  Watergate  in- 
vestigation if  these  proposals  had  been  lubber  stambed  by  the  Con- 
gress. There  is  a  very  serious  flaw  in  the  bills,  in  that  both  the 
Hart-Bayh  bill  and  the  Democratic  study  group.  Culver  bill,  would 
have  vested  the  appointive  power  in  Judge  Sirica,  the  Chief  Judge 
of  the  District  Court.  And  by  the  specific  terms  of  those  bills,  they 
disqualified  the  judge  from  any  further  participation  in  the  case. 
Now,  I  think  the  subcommittee  has  done  a  real  service  in  taking 
enough  time  to  point  out  that  that  would  be  a  disaster.  It  would 
deprive  the  people  of  this  country  of  the  ser\ices  of  Judge  Sirica, 
whose  experience  and  familiarity  with  the  case  are  sorely  needed. 

Certainly,  no  reasonable  pei*son  could  say  that  you,  Mr.  Chairman, 
have  not  proceeded  as  speedily  as  can  reasonably  be  done.  You  have 
had  this  committee  in  session  almost  daily  and  particularly  consider- 
ing the  other  demands  upon  our  time  in  connecton  with  other  pressing 
matters,  I  thmk  that  the  editorial  in  question  is  really  an  insult,  not 
only  to  the  Speaker  and  to  Chairman  Eodino.  but  to  you.  ^Ind  I  want 
you  to  know  that  on  this  side  that  insult  is  resented  very  deeply. 

INIr.  HuNGATE.  I  appreciate  that. 

Mr.  HoGAN.  Mr.  Chairman  ? 

Mr.  HuNGATE.  Mr.  Hogan  ? 

Mr.  Hogan.  Mr.  Chairman,  I  concur  with  everything  thi^t:  has  been 
said  and  I  thmk  all  of  us  who  are  on  this  other  side  of  the  news 
reporting  have  seen  numerous  instances  of  the  superficiality  of  the 
press  where  an  article  pontificates  about  issues  of  tremendous  impor- 
tance without  really  understanding  the  issues  themselves.  An.d  I 
would  submit  that  not  only  were  they  grossly  unaware  of  tlie  activities 
going  on  in  this  committee,  but  I  would  submit  that  the  writer  or 
writers  of  that  editorial  probably  have  not  even  read  the  Bayh  bill 
that  they  so  enthusiastically  endorse. 

Mr.  HuNGATE.  I  thank  the  gentleman. 

The  committee  will  now  proceed  with  Acting  Attorney  General 
Robert  Bork. 

On  the  questioning,  we  will  follow  the  5-minute  rule. 

We  welcome  your  cooperation  and  your  appearance  here.  General 
Bork. 

TESTIMONY  OF  HON.  ROBEET  H.  BOEK,  ACTING  ATTOENSY 
GENEEAL  OF  THE  UNITED  STATES 

Mr.  Httngate.  Do  you  have  an  opening  statement  ? 

Mr.  Bork.  I  do. 

Mr.  Htjxgate.  You  may  proceed  as  you  see  fit. 

Mr.  Bork.  Thank  you. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  to 
have  the  opportunity  to  discuss  with  you  today  the  question  of  leg- 
islation which  would,  in  various  ways,  attempt  to  create  a  Special 
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Prosecutor  for  Watergate  and  related  matters  outside  the  executive 
branch  of  Government.  Such  proposals  appear  to  me  to  create  a  num- 
ber  of  serious  constitutional  and  practical  difficulties.  As  a  background 
for  discussion,  it  may  be  helpful  if  I  describe  to  you  the  current  situ- 
ation of  these  investigations  and  prosecutions. 

There  has  been  no  interruption  in  the  work  of  the  former  Water- 
gate Special  Prosecution  Force.  The  group  of  lawyers  assembled  by 
Mr.  Cox  remains  intact  and  has  continued  its  work  from  the  same 
quarters,  with  the  same  staff,  and  with  the  same  investigative  and 
administrative  support  from  the  Department  of  Justice.  The  grand 
juries  have  been  running  just  as  before  and  the  Department  of  Justice 
continues  to  support  bills  now  before  Congress  to  extend  the  life 
of  the  Watergate  grand  juries.  The  Special  Prosecution  Force  con- 
tinues to  have  access  to  the  full  resources  of  the  executive  branch, 
including  assistance  from  the  Federal  Bureau  of  Investigation  and 
investigations  from  the  Internal  ReAenue  Service. 

Today,  the  new  Special  Prosecutor,  Mr.  Leon  Jaworski,  takes  office 
with  precisely  the  same  charter  that  Mr.  Richardson  established  for 
the  former  Special  Prosecutor,  with  the  sole  exception  that  the  new 
charter  contains  an  additional  safeguard  of  the  Special  Prosecutor's 
independence.  That  safeguard  is  the  President's  assurance  that  he  will 
not  exercise  his  constitutional  power  to  discharge  the  Special  Prose- 
cutor or  to  limit  his  independence  in  any  way  without  first  consulting 
the  majority  and  minority  leaders  and  chairmen  and  ranking  members 
of  the  Judiciary  Committees  of  the  Senate  and  the  House,  and  ascer- 
taining that  their  consensus  is  in  accord  with  his  proposed  action. 

Although  it  is  anticipated  that  Mr.  Jaworski  will  receive  coopera- 
tion from  the  White  House  in  getting  any  evidence  he  feels  he  needs 
to  conduct  investigations  and  prosecutions,  it  is  clear  and  understood 
on  all  sides  that  he  has  the  power  to  use  judicial  processes  to  pursue 
evidence  if  a  disagreement  should  develop. 

This  is  the  posture  of  affairs  and  I  am  perfectly  satisfied  that  Mr. 
Jaworski  will  conduct  the  investigations  and  prosecutions  with  com- 
plete impartiality  and  diligence. 

The  question  is  whether  congressional  legislation  appointing  a  Spe- 
cial Prosecutor  outside  the  executive  branch  or  empowering  courts  to 
do  so  would  be  constitutionally  valid  and  whether  it  would  provide 
significant  advantages  that  make  it  worth  taking  a  coTistitutionally 
risky  course.  I  am  persuaded  that  such  a  course  would  almost  cer- 
tainly not  be  valid  and  would,  in  any  event,  pose  more  problems  than 
it  would  solve. 

As  I  have  said,  the  Special  Prosecution  Force  is  now.  and  has  been, 
in  uninterrupted  pursuit  of  the  cases  under  its  jurisdiction.  Shou.ld 
the  Congress  or  the  courts  attempt  to  establish  a  new  Special  Prose- 
cutor, there  is  bound  to  be  legal  confusion,  delay,  and  disruption  of 
these  investip-ations  and  prosecutions. 

There  is  also  the  daneer — and  tliis  is  the  problem  tliat  concerns  me 
mos<" — that  the  estpblishment  of  a  Special  Prosecutor  outside  the  ex- 
ecutive branch  would  ultimately  be  held  unconstitutional  so  that  per- 
sons otherwise  properly  couAncted  would  go  fi-ee.  A  person  so 
"convicted"  would,  on  a  second  trial,  conceivably  have  a  double 
ieopardv  claim  UTider  the  fifth  amendment  aiid,  perhajis  moi-e  plausi- 
bly, it  claim  that  he  had  been  denied  the  right  to  a  speedy  trial  guar- 
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anteed  by  the  sixth  amendment  and  that  the  publicity  generated  by  his 
first — invalid — trial  denied  him  due  process  and  an  impartial  jury  as 
required  by  the  fifth  and  sixth  amendments,  respectively.  There  is, 
moreover,  the  real  possibility  that  the  delay  involved  in  such  a  pro- 
cedure would  have  let  the  statute  of  limitations  run  on  some  offenses 
and  that  witnesses  and  other  evidence  would  be  lost.  These  seem  to  me 
very  substantial  dangers  that  ought  not  to  be  courted  unless  there  is 
no  other  way  to  proceed. 

The  constitutional  problem  arises,  of  course,  because  the  Constitu- 
tion of  the  United  States  makes  prosecution  of  criminal  offenses  an 
executive  branch  function.  The  Constitution  distributes  the  powers 
of  the  three  branches  of  Government  and  the  only  reference  to  prose- 
cutorial powers  is  in  ai'ticle  II,  section  B.  Avhich  states  that  the  Presi- 
dent "sliall  take  care  that  the  laws  be  faithfully  executed."  Article  II, 
section  2  gives  the  President  ''Power  to  Grant  Reprieves  and  Pardons 
for  Offenses  against  the  United  States."  This  power,  too,  indicates  that 
the  Constitution  lodges  in  the  executive  branch  complete  control  over 
criminal  prosecutions.  As  Prof.  Roger  Cramton  has  stated,  although 
"the  nature  and  extent  of  this  power  has  been  disputed,  there  can  be 
little  doubt  that  functions  placed  in  the  four  original  Federal  depart- 
ments— conduct  of  foreign  relations,  command  of  the  military,  en- 
forcement of  the  law,  and  collection  of  taxes — are  at  the  core  of  the 
Executive's  authority." 

This  conclusion  was  emphatically  affirmed  by  the  Fifth  Circuit 
Court  of  Appeals,  sitting  en  l^anc,  'n  Utv'fed  /States  v.  Coa\  342  F.  2d 
167  (1065),  certiorari  denied.  -^81  U.S.  085  (1965).  A  Federal  grand 
jury  handed  up  a  perjury  indictment  against  two  black  witnesses  on 
the  basis  of  their  testimony  in  a  civil  rights  case.  At  the  direction  of 
Acting  Attorney  Katzenbach,  the  U.S.  attorney  refused  to  sign  the 
indictment  and  the  district  court  cited  him  for  contempt.  The  Fifth 
Circuit  reversed,  holding  that  prosecution  is  placed  by  the  Constitu- 
tion under  the  control  of  the  executive  branch,  not  the  judiciary.  The 
majority  opinion  said : 

It  follows,  as  an  incident  of  the  constitutional  separation  of  powers,  that  the 
courts  are  not  to  interfere  with  the  free  exercise  of  the  fliseretionary  powers  of 
the  attorneys  of  the  United  States  in  their  control  over  criminal  prosecutions. 

(342  F.  2d  at  171.) 
Judge  Wisdom,  concurring  specially,  further  noted : 

The  prosecution  of  offenses  against  the  United  States  is  an  executive  function 
within  the  exclusive  prerogative  of  the  Attorney  General. 

(342  F.  2d  at  100.)  And,  further,  "The  functions  of  prosecutor  and 
judge  are  incompatible."  (342  F.  2d  192.)  The  Supreme  Court  de- 
clined to  review  the  Cox  decision. 

Congress'  duty  under  the  Constitution  is  not  to  enforce  the  laws  but 
to  make  them.  The  Federal  courts'  duty  under  the  Constitution  is  not 
to  enforce  the  laws  but  to  decide  cases  and  controversies  brought  under 
the  laws.  The  executive  alone  has  the  duty  and  the  power  to  enforce 
the  laws  by  prosecutions  brought  before  ibhe  courts.  To  suppose  that 
Congress  can  take  that  duty  from  th.e  executive  and  lodge  itV^her  in 
itself  or  in  the  courts  is  to  suppose  that  Congress  may  by  mere  legisla- 
tion alter  the  fundamental  distribution  of  powers  dictated  by  the 
Constitution.  Under  such  a  theorj-,  the  Congress,  should  it  deem  it 
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\vise,  could  take  the  decision  of  criminal  cases  from  the  courts  and 
assume  that  function  itself  or  lodge  it  in  the  Criminal  Division  of  the 
Department  of  Justice.  That  is  simply  not  our  system  of  go\';ernment. 

It  has  been  sugoested  that  the  traditional  understanding  of  the 
Constitution,  which  places  prosecutorial  power  solely  in  the  executive 
branch,  may  be  evaded  by  exercising  two  powers  expressly  given  the 
Congress  in  article  II,  section  2  and  in  article  I,  section  8.  I  shall 
examine  these  in  turn  to  suggest  why  I  do  not  think  the  power  to  lodge 
prosecutorial  powers  outside  the  executive  branch  is  fairly  contained 
in  either  of  them. 

Article  II,  section  2  grants  wide  powers  to  the  President  with  re- 
spect to  a  number  of  matters,  including  the  nomination  or  appoint- 
ment of  various  officers  of  tlie  United  States,  and  then  states : 

Bnt  the  Congress  may  by  Law  vest  the  Apiwintment  of  such  inferior  Officers, 
as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads 
of  Departments. 

This  provision  was  added  with  little  or  no  debate  toward  the  end  of 
the  Constitutional  Convention.  It  is  impossible  to  believe  that  as  an 
afterthought,  and  without  discussion,  the  f ramers  carelessly  destroyed 
the  principle  of  separation  of  powers  they  had  so  painstakingly  worked 
out  in  the  course  of  their  deliberations. 

It  seems  as  clear  as  such  matters  ever  can  be  that  the  framers  in- 
tended to  give  Congress  the  power  to  vest  in  the  courts  the  |)ower  to 
appoint  "inferior  Officers"  such  as  clerks,  bailiffs,  and  similar  func- 
tionaries necessary  to  the  functioning  of  courts,  just  as  they  intended 
"Heads  of  Departments"  to  be  able  to  appoint  most  of  their  subordi- 
nates without  troubling  the  President  in  every  case.  The  power  is 
clearly  one  to  enhance  the  convenience  of  administration,  not  to  enable 
Congress  to  destroy  the  separation  of  powers  by  transferi-ing  the 
powers  of  the  executive  to  the  judiciary  or,  for  the  matter  of  that, 
transferring  the  powers  of  the  judiciary  to  the  executive. 

There  is  no  doubt  whatever  that  the  powers  delegated  to  ]Mr.  Jawor- 
slvi  are  not  only  those  exclusively  vested  in  the  executive  branch  but 
also  are  broad  and  comprehensive.  Let  us  examine  the  jurisdiction  and 
powers  of  the  Special  Prosecutor  set  up  by  tlie  Department  of  Justice. 
The  Special  Prosecutor  has  four  heads  of  jurisdiction : 

1.  Offenses  arising  out  of  the  unauthorized  entry  into  Democratic 
National  Committee  Headquarters  at  the  Watergate ; 

2.  Offenses  arising  out  of  the  1972  Presidential  election  for  which 
the  Special  Prosecutor  deems  it  necessary  and  appropriate  to  assume 
responsibility ; 

3.  Allegations  involving  the  President,  members  of  the  White  House 
staff,  or  Presidential  appointees;  and 

4.  Any  other  matters  which  he  consents  to  have  assigned  to  him  by 
the  Attorney  General. 

That,  I  think  you  will  agree,  is  a  very  wide  criminal  jurisdiction. 
An  Attorney  General  can  delegate  such  functions  to  a  Special  Prosecu- 
tor but  I  doul)t  that  Congress  can  take  them  away  from  an  Attorney 
General  and  give  them  either  to  itself  or  to  the  judiciary.  If  it  can, 
I  do  not  see  Avhy  Congress  cou.ld  not  simply  abolish  tlie  Antitrust 
Division  or  the  Criminal  Division  of  the  Department  of  Justice,  and 
hand  their  law  ejiforcement  functions  over  to  itself,  to  the  courts,  or 
to  the  Secretary  of  State.  I  do  not  see  whj-  it  could  not  abolish  the 
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Department  of  Justice  and  enforce  the  laws  itself  on  such  a  theory. 
These  are  results  the  framers  certainly  never  intended  and  that  our 
constitutional  system  does  not  permit. 

Much  the  sanie  argument  applies  to  Congress'  power  under  article  1, 
section  8: 

To  make  aU  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execu- 
tion the  foregoing  Powers  [that  is,  the  enumerated  powei-s  of  Congress],  and  all 
other  powers  vested  by  the  Constitution  in  the  Government  of  the  United  States, 
or  in  any  Depai'tment  or  Officer  thereof. 

I  take  it  that  no  one  suggests  the  power  to  create  a  Si^cial  Prosecu- 
tor outside  the  executive  branch  is  found  among  the  enumerated  powers 
such  as  the  power  to  regulate  commerce  or  to  lay  and  collect  taxes.  The 
theory,  therefore,  must  be  that  the  power  to  make  laws  necessary  and 
piopcr  for  the  enforcement  of  the  laws  includes  the  power  to  remove 
law  enforcement  from  the  executive  branch. 

If  the  necessary  and  proper  clause  were  read  in  that  fashion  it  would 
be  a  power  lodged  in  Congress  that  swallows  up  much  of  the  rest  of 
the  Constitution.  Under  this  theory,  for  example,  there  could  have 
been  no  doubt  of  the  constitutionality  of  the  plan  to  pack  the  Supreme 
Court  in  the  1030's.  In  fact,  if  a  recalcitrant  Supreme  Court  frustrated 
Congress'  wishes  by  applying  the  Constitution,  the  Congress  could 
declare  it  necessarv'  and  proper  that  the  Congress  rather  than  the  court 
decide  constitutional  cases.  No  one  has  ever  suspected  before  that  the 
necessary  and  proper  clause  was  a  power  to  amend  the  Constitution 
tliat  makes  wholly  unnecessary  the  specific  procedures  for  amendment 
provided  by  article  V. 

The  necessary  and  proper  clause  must  be  read  as  a  means  of  making 
tlie  exercise  of  powers  by  the  various  branches  effective,  not  as  a  means 
of  shifting  powers  between  the  branches  of  government.  Thus  Con- 
gress may  ci'eate  or  abolish  various  positions  within  the  Department 
of  Justice.  It  may  provide  or  take  away  jurisdiction.  It  may  pass  or 
repeal  substantive  laws.  It  may  appropriate  funds  or  not  as  it  sees  fit. 
But  all  of  this  does  not  add  up  to  a  theory  that  it  can  keep  the  laws 
but  forbid  the  executive  branch  t«  enforce  them  and  transfer  the  en- 
forcement function  to  itself  or  to  the  courts. 

It  is  particularly  important  in  times  of  crisis  and  deep-seated  un- 
ease that  we  adhere  to  the  constitutional  system  that  lias  sustained  us 
so  long.  It  is  all  too  easy  to  say  that  this  is  an  emergency  and  we  will 
only  violate  the  Constitution  this  one  time.  But  that  kind  of  expediency 
is  habit  formiiig.  Bad  precedents,  once  established,  are  easily  used  in 
the  future. 

In  sum,  we  now  have  a  Special  Prosecutor  and  a  staff  in  operation. 
There  is  every  reason  to  expect  that  they  will  carry  out  their  investiga- 
tions and  prosecutions  Avith  the  full  rigor  that  the  laAv  requires.  There 
is  no  reason  to  abandon  a  constitutional  system  of  government  that  has 
served  us  so  well  for  so  long. 

Mr.  HuxGATE.  Thank  you  very  much.  General. 

Tlie  chair  will  first  recognize  for  .5  minutes,  Mr.  Ivastenmeier. 

Mr.  IvASTEXMEiEn.  Thank  you,  ^Mr.  Chairman. 

I,  too,  would  like  to  extend  a  welcome  to  Acting  General  Bork  in  his 
first  appearance  in  that  capacity  before  this  committee.  And  in  that 
connection,  Mr.  Bork,  assuming  the  Senate  does  confirm  the  nominee 
for  the  Attorney  General  sent  down  by  the  White  House,  to  which 
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position  will  you  return  ?  That  is  to  say,  will  you  be  the  Deputy  Attor- 
ney General  in  that  case  or  what  ? 

Iklr.  BoRK.  No.  Mr.  Kastenmeier.  I  am  the  Actin.or  Attorney  General 
only  by  virtue  of  the  fact  that  I  am  Solicitor  General  and  the  auto- 
matic operation  of  the  succession  regulations  placed  me  in  the  position 
of  Acting  Attorney  General.  Once  an  Attorney  General  is  confirmed, 
I  will  remain  as  Solicitor  General. 

"Sir.  Kastenmeier.  I  undei-stand.  Why  did  you  fire  Mr.  Cox? 

Mr.  BoRK.  That  is  a  story  I  have  told  several  times  and  I  will  be 
■glad  to  tell  it  again. 

Mr.  Kastenmeier.  In  a  nutshell,  and  it  has  to  do  with  your  testi- 
mon}'^  in  terms  of  Mr.  Jaworski,  of  course. 

Mr.  BoRK.  Eight. 

I  had  had  very  little  to  do  with  Mr.  Cox.  I  was  not  familiar  with 
his  operation;  I  was  not  involved  in  the  negotiations  about  a  com- 
promise that  led  to  the  discharge.  I  first  became  involved  the  after- 
noon of  Octobei'  20,  when  Mr.  Ricliardson  called  me  into  his  office 
and  filled  me  in  on  what  was  taking  place. 

As  the  afternoon  wore  on,  it  became  apparent  that  there  would  be 
difficulty  and  that  there  would  probably  be  an  order  given  to  dis- 
charge Sir.  Cox.  Even  at  that  moment,  I  did  not  see  what  was  coming 
tome. 

Later,  Mr.  Ricliardson  said,  ''Given  my  promises  to  the  Senate 
in  my  confirmation  hearings,  I  cannot  discharge  Mr.  Cox."  Mr. 
Ruckelshaus  has  made  it  clear  that  he  regarded  himself  as  the  per- 
sonal choice  of  ]Mr.  Richardson  as  deputy,  and  also  because  of  his 
own  confirmation  hearings  he  was  Iwund  l>y  the  representations  that 
Mr.  Richardson  had  given  to  the  Senate. 

In  our  discussions,  it  was  perfectly  clear  that  I  was  not  in  that 
special  position.  When  the  order  to  discharge  Mr.  Cox  came  to  me,  I 
reflected  that,  and  I  had  very  little  time  for  reflection,  I  reflected  that 
if  T  refused  and  resigned,  the  Department  of  Justice.  T  tliinl:.  Avould 
liave  been  in  chaos  and  would  have  been  crippled.  I  think  there  would 
have  been,  after  that  pattern  had  been  set  by  a  man  who  had  no 
special  commitments  to  the  Senate.  I  doubt  that  any  of  the  presi- 
dential appointees  or  senior  officers  would  have  stayed.  It  would  have 
been  easy  to  resign  at  that  point,  personally.  Mr.  Richardson  and 
Mr.  Ru<"kc1shaus  both  said  that  if  I  discharged  Mr.  Cox.  they  thought 
that  I  should  stay  on  to  give  the  Department  some  continuity.  It  was 
clear  that  the  decision  at  the  White  House  to  discharge  him  was 
final.  If  I  did  not  do  it,  the  only  result  would  l)e  to  badly  cripple, 
badly  hurt  the  Department  of  Justice.  I  did  it  for  that  reason. 

My  initial  reaction,  as  I  said,  was  to  discharge  Mr.  Cox  and  resign. 
I  was  persuaded  otherwise. 

Mr.  Kastenmeier.  One  of  the  reasons  I  asked  is  if  you  find  that 
the  assurances  you  have  given  here  about  the  Special  Prosecutor  con- 
tinuing to  have  full  access  to  the  resources  and  to  certain  evidence 
are  countermanded  by  the  White  House,  would  you  resign?  That  is 
to  say,  do  you  feel  you  have  given  us  any  assurances  Avhich.  if  they 
fail  to  be  carried  out  in  tei-ms  of  the  White  House,  would  cause 
i-eaction  upon  your  part? 

Mr.  BoRK.  As  I  have  said  before,  I  regard  myself  dui-ing  the  period 
when  I  was  in  charge  of  these  investigations  and  prosecutions,  a  brief 
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period  and  now  that  I  have  chosen  JNlr.  Jaworski,  I  do  not  expect 
that  tliere  will  bo  any  further  trouble  about  the  Special  Prosecutor. 
But,  should  these  investigations  or  prosecutions  be  compromised  in 
any  way,  I  would  regard  my  position  as  morally  untenable. 

Mr,  Kastenmeier.  Thank  you. 

Mr.  PIuNGATE.  Mr.  Smith  of  New  York  ? 

Mr.  SariTH.  Acting  Attorney  General.  Mr.  Bork,  I.  too,  thank  you 
for  appearing  this  morning  before  this  committee  with  your  testi- 
mony. I  think  your  statement  has  been  a  good  one  of  the  constitu- 
tional problem  that  faces  us  on  this  committee  in  regard  to  the  repa- 
ration of  powoi-s. 

It  may  be,  Mr.  Bork,  that  down  the  road  the  Congress  as  repre- 
senting the  people  of  the  United  States,  is  going  to  demand  a  differ- 
ent kind  of  an  independent  Special  Prosecutor  and  this,  of  course,  is 
the  purpose  of  the  many  bills  that  we  are  considering  here,  and  that 
the  Senate  is  also  considering. 

Do  you  suppose,  Mr.  Bork,  that  we  could  pass  constitutional  legis- 
lation which  might  require  a  Special  Prosecutor,  whether  appointed 
by  the  President  or  by  the  courts,  to  be  confirmed  by  the  Senate  ? 

Mr.  Bork.  Is  that  the  end  of  the  question,  sir  ? 

Mr.  Smith.  Yes.  My  question  is,  and  I  am  sorry  if  this  is  one  of 
the  first  quick  impressions  to  you,  would  it  be  possible  for  the  Con- 
gress to  require  any  future  Special  Prosecutor  to  be  confirmed  by 
the  Senate  ? 

Mr.  Bork.  It  certainly  would  be  possible,  sir.  I  think  there  are 
some  considerations  involved  in  that.  I  think  the  Congress  has  full 
power  to  require  any  officer  set  up  to  be  confirmed  by  the  Senate.  Curi- 
ously enough,  under  the  case  of  Myers  vs.  United  States,  involving 
the  President's  discharge  of  a  postmaster  first  class,  who  had  been 
confirmed  by  the  Senate,  the  majority  seemed  to  think  in  that  case, 
led  by  Justice  Taft,  that  the  fact  of  Senate  confirmation  made  the 
man  more  liable  to  unilateral  discharge  by  the  President  than  would 
be  otherwise  the  case,  because  it  makes  him  less  clearly  an  inferior 
officer  within  the  meaning  of  the  Constitution  and  more  clearly  a 
superior  officer  as  to  whom  the  President  has  constitutional  powers, 
rather  uninhibited  powers. 

Mr.  Smith.  General  Bork,  back  in  the  ISfiO's,  I  believe,  the  Congress 
considered  and  finally  passed,  when  the  Congress  was  having  a  lot 
of  difficulties  with  President  Andrew  Jolmson.  a  Tenure  of  Office 
bill  because  the  President  at  that  time,  apparently,  was  dis- 
charging and  firing  a  lot  of  presidential  appointees.  And  the  Tenure 
of  Office  act  which  became  law,  I  understand — I  ha^e  not  followed 
its  constitutional  history — provided  that  any  presidential  appointee 
should  continue  in  oflfice  nntil  his  successor  had  been  confirmed  l:)y  the 
Senate.  The  efTect  of  that  bill,  of  course,  was  to  hold  np  for  different 
periods  of  time,  and  perhaps  indefinitely,  the  discharge  of  a  presi- 
dential appointee  by  the  President. 

Here,  again,  I  am  sorry  to  ask  you  this  without  having  a  chance 
to  look  at  it,  but  would  yon  like  to  comment  on  that  ? 

jNIr.  Bork.  Yes,  I  would.  Mr.  Smith,  because  curiously  enough,  over 
the  weekend  I  looked  at  that  in  anticipation  of  just  this  discussion. 
.  The  Tenure  of  Office  act  was  of  dubious  constitutionality  when 
passed,  I  think.  But,  in  this  case  of  Myers  v.  Vmted  States,  the  Chief 


258 

Justice  Tfift  discussed  its  history  and  said  that  it  had  been  constitu- 
tionally invalid  so  that  insofar  as  we  know  much  about  the  Tenure 
of  Office  act  and  its  constitutional  validity,  we  have  yery  little  prece- 
dent. But,  the  Myers  case,  which  is  the  leading  case  on  this  topic,  said 
that  it  was  invalid. 

Mr.  Smith.  Did  the  Myers  case  specifically  involve  this  Tenure  of 
Office  act? 

Mr.  BoRK.  No,  sir,  it  did  not.  The  Myers  case  is  one  of  the  most  dif- 
ficult opinions  in  the  Supreme  Court,  to  read.  It  runs  about  270  paires 
and  Mr.  Taft,  I  think,  must  have  discussed  every  statute  and  eA'eiy 
case  and  every  administrative  procedure  from  the  beginning  of  the 
Constitution  on  to  date.  And  he  finally  got  up  to  Andrew  Johnson  and 
the  Tenure  of  Office  act.  The  case  does  not  involve  that  act  and  it  is 
dictum,  to  be  sure.  But,  he  said  it  is  an  unconstitutional  act. 

Mr.  Smttii.  As  far  as  you  know,  there  was  never  a  constitutional 
test  of  the  Tenure  of  Office  act  ? 

Mr.  BoRK.  I  do  not  believe  so.  So  far  as  I  know,  there  is  none. 

ISlv.  Smith.  Thank  you  very  much. 

Mr.  HuNGATE.  Mr.  Edwards  of  California  ? 

Mr.  Edwards.  Thank  you,  ]Mr.  Chairman. 

Mr.  Bork,  the  problem  as  you  know  with  your  position  is,  as  enunci- 
ated by  previous  witnesses  and  some  A^ery  distinguished  witnesses,  that 
the  President  is  appointing  a  prosecutor  to  investiarate  the  President. 
And  the  other  approach  under  the  Bayh-Culver  bill,  would  permit  the 
court  or  the  judge  to  appoint  a  spex^ial  prosecutor. 

Can  I  assume  from  your  testimony,  except  for  the  constitutional 
problem  that  you  lay  out,  that  you  would  agree  it  would  be  better  if 
the  prosecutor  were  tndy  independent  in  that  he  would  not  be  a|> 
pointed  by  the  White  House  ? 

Mr.  BoRK.  If  it  were  not  for  the  constitutional  problem,  and  the 
practical  problems  that  would  arise  because  of  the  position  the  inves- 
tigation and  the  prosecutions  are  noAV  in,  it  would  always  be  better  if 
an  investigator  and  a  prosecutor  were  separated  from  whomever  might 
turn  up  as  the  subject  of  his  investigations. 

I  think,  however,  we  have  a  constitutional  system  we  have  to  live 
with.  We  have  been  tempted  to  modif  v  it  before.  T  can  think,  for  exam- 
ple, that  had  tliis  precedent  of  establishing  a  Special  Prosecutor  outvside 
of  the  executive  branch  been  established  previously,  I  think  that  dur- 
ing the  era  of  Senator  McCarthy  we  might  well  have  had  a  Special 
Prosecutor  designed  to  root  out  subversion  throughout  the  executive 
branch. 

There  are  a  number  of  times  when  this  kind  of  distrust  of  the  execu- 
tive branch  existed  and  a  Special  Pi'osecutor  could  be  appointed.  And 
I  think  that  would  be  a  A^erv^  bad  precedent. 

Let  me  say  this:  I  think  as  a  practical  problem,  not  much  of  one 
really  exists  at  this  stage.  For  one  thing,  Mr.  Leon  Jaworski  has  an 
extraordinarily  distinafuished  career  and  he  is  a  man  of  great  integrity. 
But,  in  addition  to  that,  T  think  it  is  only  fair  to  recognize  that  as 
political  realities  are.  I  just  do  not — full  cooperation  has  been  promised 
and.  in  addition,  political  realities  seem  to  me  to  be  such  that  Mr. 
Jaworski  is  going  to  have  a  free  hand. 

Mr.  Edwards.  Mr.  Bork,  the  President  of  the  American  Bar  Asso- 
ciation said  that  before  Mr.  Jaworski  was  appointed,  he  was  inter- 
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viewed  by  General  Haig,  by  Tjeonard  Garment  and  by  Fred  Bnzhardt. 
What  was  the  message  or  what  was  the  communication  imparted  to 
him  by  those  three  gentlemen  ? 

Mr.  BoRK.  Well,  Mr.  Jaworski  wanted  full  assurances  of  his  inde- 
pendence. And  that  independence,  that  was  what  was  communi- 
cated to  him,  that  they  wanted  a  professional  job  and  that  they  woidd 
not  interfere  with  the  way  it  was  done. 

IVIr.  Edwards.  Were  these  three  separate  interviews  ? 
INIr.  BoRK.  No.  I  was  present  throughout  most  of  this  and  I  think 
I  was  probably  the  only  person,  when  I  came  in,  present  throughout 
the  day.  Henry  Petersen  also  came  in  to  explain  the  situation  to  Mr. 
Jaworski  and  what  the  job  entailed,  what  kind  of  a  staff  he  had,  what 
the  stiTicture  of  his  staff  was.  It  was  a  meeting  that  did  several  things. 
One  of  them  was  to  provide  Mr.  Jaworski  with  assurances  that  he 
would  not  be  interfered  with.  There  was  a  meeting  also  because  I 
wanted  to  get  an  impression  of  ISIr.  Jaworski.  I  knew  his  re})utation 
was  enormous  but  I  was  most  impressed  by  him  and  by  the  serious,  de- 
tailed way  he  went  about  asking  questions  and  looking  into  the  mat- 
ter. I  would  not  call  them  interviews  at  all  in  that  sense,  Mr.  Edwards. 
He  was  not  a  jol>  applicant.  He  was  a  man  whom  I  was  prepared  to  beg 
to  take  the  job  because  of  his  eminence  and  liis  skill.  I  did  not  have  to 
do  that  because  Mr.  Jaworski  understood  completely  the  seriousness 
of  the  situation  the  Nation  faces  and  undertook  this  if  I  may  say  so, 
as  a  patriotic  duty. 

Mr.  Edwards.  "\Vliere  a  vacancy  exists  in  the  U.S.  Attorney's  Office, 
from  time  to  time  the  courts  are  empowered  to  appoint  U.S.  attorneys; 
is  that  not  correct.  ? 
Mr.  BoRK.  That  is  correct. 

INIr.  Edavards.  Why  do  you  think  that  is  not  unconstitutional  then? 

Mr.  BoRK.  Well,  because  the  court  appoints  a  U.S.  attorney  as  an 

emergency  matter,  but  that  U.S.  attorney  remains  subject  to  the  cx)n- 

trol  and  direction  of  the  Department  of  Justice  nonetheless  and  also 

remains  subject  to  Presidential  removal. 

jMr.  Edwards.  Is  he  subject  to  Presidential  removal  ? 
Mr.  BoRK.  I  believe  so,  sir. 

^Vlr.  Edwards.  I  have  no  further  questions  at  this  time,  Mr.  Chair- 
man. 

IMr.  HuNGATE.  Mr.  Dennis  from  Indiana? 

Mr.  Dennis.  Mr.  Bork,  I  am  conscious  of  the  constitutional  prob- 
lem that  you  raise  about  putting  the  prosecutorial  function,  which 
is  normally  an  executive  function,  over  into  the  judicial  branch,  and  I 
think  it  is  a  very  serious  question  myself.  .\t  the  same  time,  I  have 
been  persuaded  that  under  existing  circumstances,  an  independent 
prosecutor  and  one  Avho  was  obviously  so  as  a  matter  of  law,  would  be 
desirable  if  it  could  be  accomplished  within  the  constitutional  frame- 
work. And  therefore,  of  course,  I  have  considered  methods  of  doing 
that  which  would  not  take  it  out  of  the  executive  branch.  And  I 
thought  of  the  normal  procedure  of  the  Presidential  appointment  with 
advice  and  consent  of  the  Senate,  and  there,  as  you  have  pointed 
out,  you  run  into  the  INIyers  doctrine,  which,  in  effect,  holds  that  in  that 
type  of  an  appointment,  you  cannot  put  any  limitations  on  the  Presi- 
dential power  of  removal. 
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So,  through  that  process  of  tlioiight,  I  come  down  to  anotlier 
thoiiirht  Avhich  also  has  been,  I  believe.  Senator  Taft's  thought  over  m 
the  Senate.  And  I  would  like  to  see  what  you  think  of  the  idea.  Wliy 
could  we  not  vest  the  appointment  in  the  Attorney  General  with  the 
advice  and  consent  of  the  Senate,  and  then  rely  on  the  language  which 
is  in  the  Myers  case  itself,  quoting  United  States  v.  Perhins^ 
which  indicates  that  if  vou  vest  appointment  in  the  head  of  a  depart- 
ment rather  than  in  the  President,  Congress  can  also  restrict  the 
power  to  remove,  so  that  you  could  draw  legislation  which  would  vest 
the  appointment  in  the  Attorney  General,  a  head  of  a  department, 
and  a  head  of  an  executive  department,  but  require  the  Senate  to  ad- 
vise and  consent,  which  would  bring  in  the  Congress,  and  then  provide 
that  the  Attorney  General  only,  not  the  President,  could  remove  only 
for  good  cause  shown,  such  as  gross  misconduct  in  office,  and  hedge 
about  the  removal  power  Avith  requirements  which,  in  the  case  of  the 
Oiief  Executive,  vou  could  not  do  under  ]Myers  ? 

Mr.  BoRK.  The  difficulty  I  see  in  that  plan  is  the  idea  of  Senate 
confirmation  of  a  man  nominated  by  the  Attorney  General  i-ather  than 
the  President.  I  do  not  know  that  there  is  any  constitutional  procedure 
for  that. 

Mr.  Dexxis.  I  do  not  know  that  there  is  any  precedent  for  it  but, 
also,  I  have  not  found  anything  that  would  say  that  you  could  not. 

]Mr.  BoRK.  Well,  this  clause  seems  to  break  into  two  parts.  The 
President  has  power  by  and  witli  the  advice  and  consent  of  the  Sen- 
ate and  so  forth,  and  he  shall  nominate  by  and  with  the  advice  and 
consent  of  the  Senate,  a  certain  class  of  officers  vrho  are  clearly  superior 
officers.  Then  it  provides :  "But  heads  of  departments  may  be  vested 
by  Congress  with  the  power  to  make  appointments."  The  clause  seems 
to  break  into  rather  two  clear  parts,  one  of  which  involves  Presidential 
appointment  with  tlie  advice  and  consent,  the  other  part  of  which  is 
head  of  department  appointment  without  advice  and  consent.  I  would 
be  troubled  by  that.  It  is  ])ossible,  I  think,  and  of  course  you.  mentioned 
the  PerMns  case,  which  I  believe  is  the  Cadet  Engineer  ? 

Mr.  Dexxis.  That  is  right.  I  believe. 

Mr.  BoRK.  It  is  possible,  of  course,  for  the  Congress  in  establishing 
an  inferior  officei-,  to  be  appointed  by  the  head  of  the  department,  to 
provide  certain  kinds  of  restrictions  upon  the  causes  for  which  he 
may  be  removed.  But,  I  would  think  that  would  be  inconsistent  with 
the  advice  and  consent  of  the  Senate. 

Mr.  Dexxis.  Well,  of  course,  my  desire  was  to  bring  the  congres- 
sional branch  in  and  that  is  the  reason  for  the  advice  and  consent  of 
the  Senate,  as  to  which  I  see  your  argument.  I  still  am  not  sure  that 
there  is  anything  invalid  about  it.  l^ut,  supposing  that  pai't  were  not 
in  it.  or  were  held  invalid,  you.  would  still  have  an  appointment  by 
the  Attorney  General  and  removal  only  for  some  s])ecified  causes, 
which  we  would  specify  in  the  statute,  and  thus  bind  down  the  fact 
as  a  matter  of  law  that  there  could  be  removal  only  for  certain  reasons. 
That  could  be  done,  could  it  not  ? 

]\Ir.  BoRK.  I  think  it  could  be  with  two  qualifications,  if  I  may,  Mr. 
Dennis. 

Mr.  Dexxis.  Yes. 

Mr.  BoRK.  We  are  in  somewhat  unknown  teri'itory  here.  T  think  one 
would  have  to  be  careful  about  the  spelling  out  of  the  causes  for  which 
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removal  would  be  proper.  For  example,  1  do  not  think  the  Presi- 
dent's assurance  that  he  Avill  not  remo\e  without  consulting,  is  a  clause 
that  could  be  constitutionally  written  into  law.  But  removal  for  cause 
or  something-  like  that  could  be. 

Mr.  Dexxis.  That  was  my  idea. 

]\Ir.  BoRK.  The  other  kind  of  qualification  I  have,  and  it  is  a  qualifi- 
cation born  of  uncertainty  rather  than  knowledge,  is  that  the  eases 
we  have,  by  and  large  involving  major  figures,  the  Myers  case,  the 
Huinphvey's  case,  and  so  forth,  the  Pcrhhis  case,  have  all  been  suits 
for  back  pay  rather  than  for  reinstatement.  Now,  I  am  told  there  are 
certain  kinds  of  officials  who  manage  to  sue  and  use  a  mandamus  ac- 
tion or  injuiiction  action  and  get  reinstated.  Whether  an  official  of  this 
nature,  of  this  importance,  with  this  relationship  to  the  executive 
branch  would  be  held  to  be  allowed  to  have  specific  performance,  and 
be  reinstated  in  office  rather  than  get  back  pay,  I  do  not  know.  I  do 
not  say  there  is  not  an  answer  to  that.  I  am  micertain  about  it.  That 
is  all  I  am  saying. 

Mr.  Dexxis.  The  chairman  indicates  that  m}-^  time  is  up.  I  would 
like  to  pursue  this  fiirther,  but  thank  you,  sir. 

Mr.  HuxGATE.  Mr.  Mann  of  South  Carolina? 

Mr.  ]Maxn^.  Mr.  Bork,  Mr.  Jaworski  has  stated  that  he  had  been 
offered  this  job  before  ]Mr.  Cox  got  it  in  ]May.  Do  you  know  the  cir- 
cumstances surrounding  that? 

Mr.  Bork.  Xo.  sir,  I  do  not.  I  was  up  in  New  Haven  when  Mr. 
Richardson  was — I  was  not  down  here  on  the  job  yet  and,  in  fact,  I 
was  one  of  the  recipients  of  a  phone  call  from  Mr.  Richardson's  staff 
with  suggestions  and  so  forth.  I  did  not  participate  in  that  process 
otlier  than  to  receive  a  phone  call  and  make  some  suggestions. 

]Mr.  ]Maxx.  On  the  question  of  the  consequences  of  a  Special  Prosecu- 
tor created  by  Congress  or  by  the  courts  being  held  invalid,  do  you  see 
any  pi'oblems  with  the  results  of  the  investigative  work  of  that 
pi'osecutor?  Let's  assume,  for  example,  that  based  on  his  efforts,  a 
gi-and  jury  returned  a  presentment  calling  for  indictments.  I  would 
assume  that  if  the  issue  of  constitutionality  had  not  been  decided  at 
that  time,  then  it  would  be  the  intent  of  the  Attorney  General  of  the 
United  States  to  support  and  sign  those  indictments,  would  it  not? 

Mr.  ]>0RK.  You  mean  !Mr.  Jaworski's  indictments? 

Mr.  Maxx^.  Yes. 

]Mr.  Bork.  Yes.  although  I  would  prefer,  in  a  way,  that  we  give 
Mr.  .Tawoi'ski  the  power  to  sign  his  own  indictments. 

Mr.  ]Max'x.  But  let  us  assume,  as  I  have  said,  tliat  the  constitu- 
tional issue  had  not  been  settled  at  the  time  the  indictment  stage  was 
reached.  Would  there  be  any  constitutional  problem  then  if  Mr.  Jawor- 
ski did  call  upon  the  Attorney  General  to  sign  the  indictments? 

Mr.  Bork.  No;  but  to  be  frank.  Mr.  ^lann,  I  do  not  see  any  con- 
stitutional prolilem  at  all  in  the  Special  Prosecutor,  as  it  is  now  set  up. 

Mr.  ]SIaxx'.  Let  us  assume  we  are  talking  about  a  prosecutor  that 
supplaiiis  Ml-.  JaAvorski  liaserl  on  an  appointment  by  the  court? 

]NIr.  Bork.  Yes.  theie  would  be  a  prol)lem  from  tlie  beginning.  It 
may  be  that  the  first  time  that  the  prosecutor  subpenaed  a  witness 
that  the  witness  would  move  to  quasli  the  subpena  on  the  grounds  that 
he  was  not  dealing  with  a  lawful  prosecutor.  It  may  be  that  a  man 
whose  factual  case  was  weak  would  perhaps  reserve  the  point  and  not 
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raise  it  until  he  be^an  to  appeal  his  conviction,  because  that  would  give 
him  a  much  better  constitutional  position  to  avoid  trial  a  second  time. 

Mr.  Mann.  Well,  if  we  have  a  subj)ena  of  the  nature  that  we  have 
been  talking  about  it  in  the  last  few  weeks,  it  is  not  likely  that  that 
would  be  reserved,  is  it  ? 

Mr.  BoRK.  Well,  it  depends  on — you  are  talking  about  subpena  to 
the  White  House? 

]Mr.  Mann.  Yes. 

jNIr.  BoRK.  It  might  be.  I  do  not  know  about  that.  I  was  not  thinking 
about  that,  because  I  was  thinking  of  a  man  who  is  likely,  he  thinks, 
to  be  indicted  and  he  might  reserve  it  because  he  would  rather  be  in- 
dicted, go  through  trial  and,  at  that  point,  move  that  the  entire  thing 
was  a  nullity. 

Mr.  Mann.  All  right,  then,  based  upon  that,  as  an  investigator- 
prosecutor  appointed  by  the  courts,  if  that  investigative  prosecutor 
called  upon  the  Department  of  Justice  to  handle  the  indictment  from 
the  signature  stage  on,  would  there  be  any  problem  ? 

]Mr.  BoRK.  No;  but  there  would  be  no  problem  if  what  you  are  sug- 
gesting, Mr.  JNIann,  is  an  independent  special  prosecutor  who,  in  fact, 
relies  upon  the  Department  of  Justice  to  do  his  work  for  him  and  do 
his  prosecutions  for  him. 

JNIr.  Mann.  Well,  I  think  we  can  agree  that  the  primary  concern  is 
in  tlie  investigative  process. 

Mr.  BoRK.  Well,  you  know,  I  should  spealv  to  that  because  there  is 
a  problem  of  realism  there.  We  have  40  or  50  lawyers  over  there  in  that 
task  force  who  have  1>een  working  on  this  case  from  the  l^eginning,  and 
they  are  still  there.  I  have  urged  Mr.  Jaworski  to  keep  them  there  be- 
cause I  think  their  remaining  intact  is  essential  to  the  expeditious 
handling  of  tliese  cases.  I  have  no  qualms  whatever  that  those  lawyers 
and  iiivestigators  who  were  operating  under  !Mr.  Cox  are  still  doing 
their  job  effectively  and  are  going  forward.  I  do  not  think  there  is 
any  real  problem  about  that. 

^fr.  Mann.  Well,  assuming  that  the  Attorney  General  undertook 
the  prosecution,  upon  grand  jury  presentment,  there  would  be  no  prob- 
lem about  those  lawyers  proceeding  with  the  prosecution  under  the 
ausj-iices  of  the  Attorney  General,  would  there  ? 

yir.  BoRK.  No.  if  tliey  are  under  the  auspices  of  the  Attorney  Gen- 
eral, which  means  executive  branch  control,  there  is  no  problem. 

Mr.  >L\NN.  Thank  you. 

Mr.  HuNGATE.  Mr.  Mayne  of  Iowa  ? 

]\rr.  Matne.  Thank  you,  Mr.  Chairman. 

General  Bork,  is  the  situation  this:  that  Mr.  Jaworski's  charter  is 
the  same  as  the  charter  which  was  held  by  Mr.  Cox,  witli  the  sole  ex- 
ception that  there  is  this  provision  that  he  can  be  remo\-ed  only  with 
the  consent  of  a  consensus  of  this  group  of  legislative  leaders? 

Mr.  Bork.  That  is  correct. 

]Mr.  Mayne.  Well,  now,  the  practical  difficulty,  of  couree,  is  that 
many  people  feel  that  that  original  charter,  whicli  was  held  by  INIr.  Cox, 
was  not  sufficient  to  save  him  fi'om  rather  summary  discharge.  Now, 
there  is  this  additional  safeguard,  to  be  true,  but  isn't  there  some  way 
that  we  could  strengthen  this  that  would  meet  constitutional  objec- 
tion, and  do  you  not  think  this  committee  should  try  to  come  up  with 
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some  way  of  ingrafting-  upon  this  charter,  some  statutory  guarantees 
that  the  charter  must  be  enforced  ? 

Mr.  BoRK.  I  think  it  would  be  perfectly — I  think  tlicre  v.'ould  l)e  no 
constitutional  difficulty  witli  legislation  which  protected  the  tenui-e  of 
the  Special  Prosecutor.  I  tliink  there  would  be  constitutional  diilifulty 
if  you  made  him  subject  to  confij-mation  by  the  Senate,  because  I  think 
at  that  stage  you  would  lessen  his  protection  rather  than  increase  it. 
And  with  the  qualifications  I  expressed  to  JNIr.  Dennis  a  moment  ago 
about,  in  mj^  mind  at  least,  some  uncertainty  about  how  those  safe- 
guards would  be  enforced,  whether  a  court  would,  in  fact,  issue  a  man- 
damus to  continue  this  relationship,  or  an  injunction,  or  whether  it 
would  resolve  itself  as  it  has  in  the  Myers  case  and  the  Perkins  case, 
into  a  claim  for  back  pay,  which  is  certainly  not  the  issue  before  us. 

Mr.  Matne.  But  I  take  it  that  you  do  feel  that  it  would  be  a  proper 
and  productive  subject  for  this  subcommittee  to  pursue,  to  try  to  de- 
velop legislation  that  would  give  statutory  guarantees  of  tenure  to  the 
Special  Prosecutor? 

Mr.  BoRK.  I  think  there  is  no  problem  at  all  with  the  constitutional- 
ity of  that  kind  of  thing,  as  long  as  the  prosecution  remains  in  the 
executive  branch.  And  as  to  its  wisdom  and  how  it  be  drafted,  I 
would  rather  not  express  myself  until  I  have  had  a  chance  to  look 
at  what  was  proposed  and  to  comment  upon  it.  But  the  general  con- 
cept is  certainly  a  constitutional  one. 

jSIr.  ]SLvYNE.  And  so  that  we  may  be  sure  that  there  is  no  misunder- 
standing, this  type  of  statutory  guarantee  could  be  applied  specifi- 
cally to  the  present  Special  Prosecutor,  Mr.  Jaworski  ? 

Mr.  BoRK.  That  is  correct. 

Mr.  Mayne.  I  was  intrigued  by  your  reference  to  the  situation  in  the 
Joseph  McCarthy  era.  Now,  when  you  talked  about  the  dangers  that 
might  well  have  developed  there,  if  there  had  been  a  Special  Prose- 
cutor with  wide  authority,  were  you  referring  to  the  permanent  ofHce 
of  Special  Prosecutor  which  is  suggested  in  some  of  the  bills,  or  a 
special  independent  prosecutor  who  was  not  permanently  established  ? 

Mr.  BoRK.  I  was  thinking  of  a  nonpermanent  one.  But  once  the 
precedent  is  established,  every  time  a  time  of  crisis  or  deep  distrust 
arises,  I  am  afraid  that  the  same  thing  would  happen.  And  in  many 
cases,  I  think  a  Special  Prosecutor,  as  in  the  McCarthy  era,  would 
lead  to  very  ugly  legal  and  political  results.  I  think  we  are  dealing 
with  a  precedent  which  has  great  potential  danger  in  it.  This  idea 
of  a  permanent  Special  Prosecutor,  I  might  say,  strikes  me  as  not  a 
terribly  good  one.  because  what  you  are  doing  is  building  an  office 
whose  sole  function  is  to  attack  the  executive  branch  throughout  its 
tenure.  It  is  an  institutionalized  wolf  hanging  on  the  flank  of  the  elk, 
which  does  not  seem  to  me  to  be  the  way  to  run  a  Government. 

Mr.  Matne.  Then  I  take  it  that  while  certainly  our  system  of  separa- 
tion of  powers  was  not  flawless  in  dealing  with  the  Joseph  McCarthy 
situation,  you  feel  that  our  established  constitutional  procedures 
probably  did  a  better  job  in  containing  that  redoubtable  Senator  than 
we  would  have  been  al^le  to  if  there  had  been  a  Special  Prosecutor 
with  a  wide  charter  ruling  over  that  situation  ? 

Mr.  BoRK.  Had  Senator  McCarthy  succeeded  in  getting  a  Sj)ecial 
Prosecutor  estnlJished  for  doing  his  work  for  him,  he  would  not  have, 
contained.  It  would  have  been,  I  think,  a  terrible  situation. 
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Mr.  Matne.  Some  of  the  briefs  that  have  been  submitted  for 
judicial  appointment  of  a  prosecutor,  place  great  stress  on  ex  parte 
Siehold,  which  is  the  case  where  a  judicial  appointment  of  an  election 
supervisor  was  upheld.  I  wonder  if  you  could  tell  us  your  reaction  to 
that  decision,  and  why,  obviously,  you  do  not  agree  that  tliat  is 
authority,  persuasive  authority  at  least  for  a  judicial  appointment? 

]Mr.  BoRK.  No.  I  think  ex  parte  SieboJd  is  entirely  a  straw.  You  can- 
iiot  support  the  kind  of  building  you  are  trying  to  erect  here  with  that 
case.  In  the  first  place,  it  is  a  case  from  1879.  All  that  was  done  was  to 
appoint  some  people  to  watch  some  House  of  Representatives'  elec- 
tions. I  think  probably  it  should  not  have  been  done.  I  thinlv  probably 
that  was  not  a  judicial  function,  and  the  court  should  not  have 
accepted  the  task. 

But,  even  if  one  thinlc  ex  ])arte  Siehold  was  correctly  decided, 
"which  I  do  not,  I  would  hope  that  era  is  behind  us.  It  is  certainly, 
the  appointment  of  a  supervisor  to  look  at  an  election  is  certainly 
unlike  taking  a  major  area  of  criminal  jurisdiction  out  of  the  Depart- 
ment of  Justice  and  the  executive  branch  and  locating  it  somewhere 
else.  The  magnitude  of  the  two  things  is  wholly  different. 

Mr.  Mayxe.  The  language  in  that  oi)inion  indicates  that  the  hold- 
ing was  partially  based  on  the  fact  that  tliere  was  no  incongruity  in 
the  duty  required  in  the  case,  having  these  election  supervisors 

Mr.  BoRK.  That  is  a  good  point. 

Mr.  Mayne.  Is  there  an  incongruity  in  the  bills  before  us  today? 

]Mr.  BoRK.  I  think  so.  As  Judge  Wisdom  pointed  out  in  the  Cox 
decision,  the  functions  of  the  prosecutor  and  judge  are  simply 
incompatible. 

]\Ir.  HuNGATE.  Pardon  me.  The  time  of  the  gentleman  has  expired. 
We  will  go  around  the  subcommittee  again. 

Eighteen  hundred  and  seventy-nine  is  old,  but  I  think  the  gentle- 
man would  accept  1789  papers  as  good  authority. 

Mr.  BoRK.  These  things  go  in  cycles. 

Mr.  HuNGATE.  The  Constitution,  for  example. 

Ms.  Holtzman,  please  ? 

]VTs.  Holtzman.  Thank  you,  Mr.  Chairman. 

Tlie  Tuiderstanding  is  that  Mr.  Cox  was  fired  because  he  announced 
that  he  was  going  to  enforce  the  court  order  of  the  District  Court  for 
the  District  of  Columbia  requiring  the  President  to  comply  with  the 
subpena  and  turn  over  nine  tapes  of  Presidential  conversations. 
Attorney  General  Richardson  said  that  he  would  have  done  the  same 
thing  if  he  wore  in  Mr.  Cox's  shoes.  Would  you  have  done  the  same 
thinor.Mr.  Bork? 

Mr.  BoRK.  You  mean  the  same  thing,  vou  mean  would  I  have  pres^^^l 
the^— 

Ms  HoT,TZMAisr.  Would  you  liave  sought  to  enforce  the  court  order 
requiring  the  President  to  comply  with  the  subpena  ? 

Mr.  BoRK.  Yes;  I  certainly  would  have  sought  to  enfoice  the  cou)t 
order.  But.  let  us  remember  one  other  thing  and  that  is,  that  Mr. 
Richardson  thought  that  the  compromise  as  to  the  tapes,  which  was 
suggested,  was  a  reasonable  compromise  for  that  stage  of  the  ]iro- 
ceeding.  I  cannot  very  well  cast  myself  back  into  a  situation  which  I 
still  do  not  fully  understand,  because  I  am  not  familiar  with  that 
course  of  negotiations  or  what  was  at  stake.  But,  it  is  quite  possible 
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I  would  certainly  have  used  the  judicial  process  to  try  to  obtain  the 
evidence,  the  investigations  and  prosecutions  required,  whatever  I 
would  have  thought  that  would  have  been  needed.  Whether  or  not  I 
would  have  thought  the  compiomise  ottered  was  reasonable,  as 
apparently  Mr.  Kichardson  did  and  a  lot  of  people  did,  I  do  not  know 
because  I  have  not  examined  the  needs  of  those  cases  and  how  far  the 
compromise  would  have  gone  to  meet  them. 

Ms.  HoLTZMAx.  But,  you  do  not  disagree  Avith  the  action  taken  by 
Mr.  Cox  in  announcing  that  he  would  seek  to  enforce  the  court  order, 
is  that  correct  ? 

Mr.  BoRK.  If  the  question  is,  do  I  agree  that  a  Special  Pi-osecutor, 
including  Mr.  Cox,  should  use  judicial  process  and  when  he  gets  a  court 
order  should  he  enforce  it,  no,  1  do  not  disagree  with  that. 

Ms.  HoLTZMAN.Well,  let  us  turn  to  some  other  matters  that  may 
arise,  because  I  was  rather  surprised  by  your  statement  that  you  would 
envisage  no  "practical  problems,"  to  use  your  quote.  In  testimony 
last  week  regarding  the  so-called  missing  tapes,  Mr.  Bull  stated, 
I  gather,  that  President  Nixon  listened  to  all  of  the  tapes  subpenaed 
by  INIr.  Cox  on  June  4. 

Do  you  think  a  Special  Prosecutor  ought  to  go  into  court  to  sub- 
pena  the  June  4  tape  t 

Mr.  BoRK.  jNIs.  Holtzman.  I  am  as  of  this  moment  in  cliarge  of  the 
special  prosecution  and  the  matter  is  before  Judge  Sirica,  and  attorneys 
luider  my  general  authority  are  in  court :  that  is,  Henry  Ruth  and  Phil 
Lacovara.  I  do  not  think  I  really  ought  to  comment  upon  an  ongoing- 
judicial  matter  in  whicli  I  am  foi'mally.  at  least,  concerned. 

Ms.  Holtzman.  So,  you  cannot  make  any  statement  as  to  whether 
or  not  you  think  the  Special  Prosecutor  ought  to  subpena  the  June 
4  tape,  assuming  that  the  testimony  of  ]Mr.  Bull  is  what  I  said  it  was? 

Mr.  BoRK.  Tiie  immediate  decision  as  to  that  question  will  be  made 
by  Mr.  Henry  Ruth  who  knows  far  more  about  tlie  details  of  those 
cases  than  I  do.  And  I  am  sure  when  Mr.  Jaworski  comes  aboard  this 
morning,  that  he  will  discuss  that  with  Mr.  Ruth  and  they  will  arrive 
at  some  decision  as  to  what  to  do  in  the  case.  But,  I  think  I  ought 
not  to  sit  here  without  really  intimate  knowledge  of  it,  and  further- 
more, in  some  sense  being  involved  in  it,  and  talk  about  what  ought 
to  be  done  in  a  courtroom  case. 

]Ms.  Holtzman.  "Well,  you  can  see,  and  envisage  many  other  circum- 
stances in  which  the  Presidential  papers  and  the  Presidential  tapes 
will  become  relevant  not  only  to  the  investigation  by  these  Watergate 
grand  juries  but  also  to  various  trials  that  are  about  to  take  place  and 
will  take  place  in  the  future.  I  would  like  to  get  some  sort  of  clear 
statement  from  you,  since  you  are  the  one  who  ostensibly  appointed 
the  Special  Prosecutor  and  is  ostensibly  in  control  of  what  is  happening 
as  to  what  you  feel  is  proper  for  a  Special  Prosecutor  to  do.  It  is  one 
thing  to  say  there  are  no  practical  problems  and  that,  in  fact,  I  found 
to  be  a  disturbing  statement.  Do  you  or  do  you  not  feel  that  it  would 
be  incumbent  on  the  Special  Prosecutor  to  obtain  all  evidence  tliat 
would  be  necessary:  (1)  To  insure  the  prosecution  of  cases  where 
indictments  have  been  handed  down:  and  (2)  to  obtain  all  evidence, 
whether  they  are  in  the  President's  hands  or  not,  otherwise  necessary 
for  the  investigation  by  the  grand  jury  % 
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ISIr.  BoEK.  Yes,  Ms.  Holtzman,  I  have  stated  that  that  is  precisely 
my  position. 

Ms.  Holtzman.  Well,  do  you  not  think  that  event  is  a  practical 
problem  and  do  you  not  envisage  the  same  thing  happening  vrith 
respect  to  Mr.  Cox,  in  which  the  President  will  say  agam  that  he  does 
not  wish  to  turn  over  the  Presidential  papers  ? 

Mr.  BoRK.  "When  I  said — — 

Ms.  Holtzman.  That  an  order  would  be  issued  ? 

Mr.  BoRK.  Maybe  I  did  say  that  I  envisaged  no  practical  problems. 
If  I  did,  I  was  certainly — these  cases  abound  with  practical  problems. 
What  I  envisage  is  a  great  deal  of  cooperation  from  the  White  House 
should  there  come  a  point  at  which  the  President  feels  the  confi- 
dentiality of  a  certain  piece  of  paper  is  important,  so  that  he  ought 
not  to  turn  it  over.  And  I  understand  and  it  is  clear  to  me  that  Mr. 
Jaworski  can  go  to  court  and  test  out  that  claim.  And  we  now  have  some 
law  from  the  Court  of  Appeals  of  the  District  of  Columbia  about  what 
the  i-espective  rights  of  the  parties  are. 

Ms.  Holtzman.  Well,  along  these  lines,  Mr.  Bork,  President  Nixon 
in  a  Friday  neAvs  conference  two  Fridays  ago,  stated  that  he  will 
cooperate  with  the  new  Special  Prosecutor,  but  ''not  by  having  a  suit 
filed  by  the  Special  Prosecutor  within  the  executive  branch  against 
the  President  of  the  United  States." 

Mr.  Bork.  Is  he  talking  about  Mr.  Cox  ? 

]\Is.  Holtzman.  I  am  sorry  ? 

Mr.  Bork.  Was  he  talkirig  about  Mr.  Cox  ? 

Ms.  Holtzman.  No.  He  was  talking  about  the  future.  And,  secondly, 
Mr.  Haig  earlier  last  week  was  quoted  as  having  said  in  a  television 
interview,  in  essence,  that  if  the  Presidentially  appointed  Special 
Prosecutor  was  the  type  who  would  feel  encumbered  by  having  to 
pledge  not  to  seek  additional  White  House  documents  "he's  perhaps 
not  the  man  that  we  would  want."  Do  you  agree  with  Mr.  Haig's 
statement  ? 

Mr.  Bork.  Oh,  yes.  If  Mr.  Haig,  if  I  understood  what  you  read, 
said  that  anybody  who  would  feel  he  could — he  would  not  go  to 
court  if  he  needed  the  evidence  is  not  the  man  we  want,  that  is  pre- 
cisely correct.  I  agree  Avitli  that  precisely. 

Ms.  Holtzman.  No,  no.  I  think  that  the  statement  is  that  if  he 
felt  that  he  would  be  encumbered  by  having  to  pledge  not  to  go  to 
court,  and  then  he  is  not  the  man  that  they  would  want. 

Mr.  Bork.  Ms.  Holtzman,  let  me  state  what  I  think  rather  than 
trying  to  react  to  the  statements  quoted  to  me  from  Mr.  Haig  and 
Mr.  Nixon,  with  which  I  am  really  not  familiar.  I  think  when  I  was 
in  charge  of  these  cases  briefly  and  I  am  glad  it  was  briefly  because 
I  think  we  need  a  Special  Prosecutor,  my  position  was  that  I  could 
not  be  ordered  not  to  go  to  court  to  get  evidence  that  was  essential  to 
the  successful  investigation  or  prosecution  of  a  case.  I  take  it  tliat 
Mr.  Jaworski — I  am  sure  that  Mr.  Jaworski  will  take  that  same 
position. 

]\Is.  Holtzman.  Well,  the  reason  I  ask  you  this  is  because  you  have 
said  to  us  that  there  will  be  full  cooperation,  and  that  there  Avill  be 
full  independence,  and  yet,  I  am  quoting  to  you  statements  both  by 
the.  President  and  by  Mr.  Haig,  who  did  interview  the  Special  Pros- 
ecutor. Mr.  Jaworski,  which  would  indicate  to  the  contrary.  And 
so,  I  wanted  to  have  your  comments  with  respect  to  that. 
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Mr.  BoRK.  ]\ry  only  comment  is  I  do  not  know  vrlmt  those  state- 
ments really  mean  because  I  ha\^e  not  examined  them.  My  only  com- 
ment is  that  my  understanding  is  that  he  is  free  to  go  to  coiirt. 

Mr.  HuNGATE.  The  time  of  the  gentlewoman  has  expired. 

Mr.  ITogan  of  ^Maryland. 

Mr.  Ho(jAN.  Yes. 

Mr.  Bork,  you  indicated  that  you  think  that  it  is  totally  improper 
for  the  Special  Prosecutor  to  be  appointed  by  a  judge  and  there  cer- 
tainly is  substantial  history  indicating  this  might  be  undesirable.  But, 
how  is  that  really  any  different  from  the  judge  appointing  the  defense 
counsel  ? 

Mr.  BoRK.  Well,  a  defense  counsel  he  appoints  to  aid  a  man  who 
cannot  afford  a  counsel  as  the  Constitution  gives  him  a  riglit  to.  That 
does  not  involve  setting  prosecutorial  policy  and  law  enforcement 
policy  for  the  Government  of  the  United  States.  If  the  court  appoints 
a  prosecutor  with  wide  jurisdiction  to  ta!:e  away  from  the  Govern- 
ment of  the  United  States  all  of  tlie  matters  within  his  jurisdiction, 
then  I  think  we  have  an  area  in  which  prosecutorial  policy  is  no  longer 
being  made  where  it  should  be.  And  we  will  have  endless  questions 
of  conflict  between  an  Attorney  General  and  such  a  Special  Prosecutor 
about  who  is  supposed  to  prosecute  which  case. 

Mr.  PToGAN.  So  in  other  words,  you  think  the  rationale  behind  this 
is  really  not  the  impartiality  of  the  judge,  but  the  involvement  of  the 
judiciary  in  the  prosecution  ? 

Mr.  BoRK.  It  is  two  things :  One  is  the  constitutional  and  practical 
difliculties  of  taking  away  law  enforcement  policy  from  the  executive 
branch;  and  the  other  thing  is,  I  think,  both  the  reality  and  the  ap- 
pearance of  a  judge  running  a  prosecution  are  just  wrong. 

Mr.  HoGAN.  You  indicated  the  constitutional  basis  for  exclusive 
prosecution  within  the  executive  branch.  How  does  that  square  with 
the  early  days  of  the  Republic  when  private  individuals  were  enabled 
to  prosecute  criminal  offenses,  that,  of  course,  being  based  on  the 
British  system  where  private  prosecutions  can  be  initiated  by  anyone  ? 

Mr.  BoRK.  I  am  not — is  it  true  in  Britain  that  a  criminal  prosecution 
can  be  brought  by  anyone  ? 

Mr.  HoGAN.  It  is  my  understanding  that  they  can. 

Mr.  BoRK.  I  cannot  speak  to  that  and  as  to  early  Colonial  or  ver^^ 
early  American  experience  with  certain  classes  of  crimes,  perhaps  as 
to  which  private  prosecution  was  permitted,  I  am  afi-aid  I  must  plead 
a  great  deal  of  ignorance.  And  if  you  would  like  a  response  to  that, 
I  would  be  glad  to  find  out  about  that  and  see  what  relationship  it  has 
to  this  issue  and  submit  a  statement. 

Mr.  HoGAN.  I  think  that  would  be  helpful  to  the  committee  because 
whenever  we  are  wrestling  with  constitutional  questions,  we  always 
try  to  find  out  what  the  thoughts  of  the  Founding  Fathers  were,  so 
in  the  early  days  of  the  Eepublic,  when  there  were  private  prosecutions 
by  individuals,  obviously,  they  did  not  intend  if  that  is  the  historical 
fact,  as  I  understand  it  is,  that  prosecutions  be  within  the  exclusive 
jurisdiction  of  the  Executive. 

Mr.  BoRK.  Were  those  by  any  State,  Mr.  Hogan,  State  prosecutions, 
because  if  they  were  State  prosecutions  we  may  have  a  very  different 
constitutional  setup.  They  do  not  have  the  separation  of  powers  in  all 
of  the  States  the  way  the  Federal  Government  does. 
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Mr,  HooAX.  Well,  but  in  those  early  days  of  the  First  Congress, 
we  really  did  not  luive  State  srovernments  as  such.  The  Colonies  were 
still  flounderincr  around.  As  I  understand  it,  this  was  durincr  the  First 
Congress  as  to  larreny  on  Federal  lands,  when  there  were  prosecutions 
initiated  by  individuals. 

Mr.  BoRK.  I  will  look  into  that  and  see,  and  see  if  I  can  give  you 
a  more  satisfactory  answer  than  I  can  at  the  moment. 

Mr.  HotiAN.  Now,  as  my  tiine  is  running  out,  could  we  replow  some 
of  the  same  ground  we  have  been  over  before  ? 

There  is  some  serious  constitutional  dispute  about  whether  or  not 
the  judiciary  can  appoint  a  Special  Prosecutor.  But,  is  it  ^vour  feeling 
that  we  would  be  well  within  our  constitutional  prerogatives  and  not 
create  a  situation  where  almost  inevitably  whatever  we  do  would  be 
challenged  by  defendants  adversely  affected  by  the  activities  of  such 
a  prosecutor*  if  we  set  up  a  mechanism  whereby  the  prosecutor  had 
to  be  confirmed  by  the  Senate,  and  could  be  and  would  be  api)ointed 
for  a  inxed  rerm.  a  certain  number  of  years,  as  is  done  with  the  Comp- 
troller of  the  Currency  or  any  of  the  other  administrative  commis- 
sions? Would  that  meet  all  of  the  constitutional  tests,  and  would  it 
achieve  the  independence  that  we  are  striving  for  ? 

Mr.  BoRK.  I  think  not.  As  I  tried  to  indicate,  Mr.  Hogan,  you 
certainly  can,  if  yon  wish,  constitutionally  make  this  a  Presidential 
appointment,  subject  to  Senate  confirmation.  But.  I  think  that  very 
fact  tends  to  indicate  under  the  Myei'S  case,  that  he  is,  that  he  becomes 
a  superior  officer  and,  therefoi-e,  more  vulnerable  to  Presidential  dis- 
charge rather  than  less.  I  think  the  constitutional  ground  which  gives 
the  maximum,  although  I  am  not  sure  what  the  maximum  is,  safe- 
guard, would  be  to  regard  him  as  an  inferior  officer  subject  to  appoint- 
ment by  the  Attorney  General  or  the  Acting  Attorney  General  and 
statutory  safeguards  about  the  conditions  of  his  removal  set  up. 

Mr.  HoGAN.  So,  you  do  not  think  we  could  create  an  analogous 
situation,  say,  to  the  Comptroller  who  is  appointed  for  a  fixed  term 
and  cannot  be  removed  except  for  cause? 

Mr.  BoRK.  Well,  the  Comptroller  is  a  situation  I  am  not  entirely 
familiar  with,  but  he  is  not  an  executive  branch — he  has  functions — 
the  Comptroller,  the  last  I  heard  was  planninsr  to  try  to  get  powers— — 

Mr.  Hogan.  Let  us  take  the  SEC  or  the  FTC  and  all  of  the  various 
administrative  agencies.  They  are  both  executive  and  quasi-judicial. 

]Mr.  BoRK.  Tliat  is  the  Humphrey'^  case  which  suggests  that  such  a 
man  is  not  removable  by  the  President  because  he  has  functions  that 
are  not  purely  prosecutorial,  but  are  legislative  and  judicial  as  well. 
But  the  man  we  are  talking  about,  the  Special  Prosecutor,  has  only 
prosecutorial  functions.  So  I  think  he  is  more  easily  removable. 

Mr.  Hogan.  Thank  you,  Mr.  Bork. 

Mr.  Htjngatk.  The  time  of  the  gentleman  has  expired. 

General  Bork,  I  am  pleased  to  hear  you  say  you  do  believe  there 
should  be  a  Special  Prosecutor.  Now,  let  me  ask,  if  I  understand  you, 
that  under  Mr.  Mayne's  questioning,  you  thought  it  Avould  be  constitu- 
tionally possible  to  set  up  a  fixed  tei-m  for  such  a  prosecutor? 

Mr.  Bork.  You  can  set  up  a  fixed  term.  A  fixed  term  by  itself  does 
not  prevent  his  discharge  within  the  term,  because  the  postmaster  first 
class  in  the  Myers  case  had  a  fixed  term,  and  he  was  held  subject  to  dis- 
charge. I  think  you  can  constitutionally  set  the  terms  upon  which  he 
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may  be  discharged,  but  those  terms,  tlKMnsel\os.  arc  subject  to  consti- 
tutional limits. 

Mr.  HiTNGATE.  You  would  agree  to  the  constitutionality  of  the  fixed 
term.  You  would  agree  then  the  provision  under  which  the  discharge 
may  be  made  could  be  specified  in  the  statute,  is  that  correct? 

Mr.  BoRK.  That  is  correct.  But  I  am  qualifying  that. 

Mr.  HuNGATE.  Pa  rdon  me  ? 

INIr.  BoRK.  I  am  just  qualifying  that  to  say  it  would  not  be  consti- 
tutionally permissible  to  set  any  standard 

Mr.  HuNGATE.  Something  reasonable  and  just,  such  as  this  com- 
mittee might  select? 

Mr.  BoRK.  Or  discharge  for  cause  or  something  like  that. 

Mr.  HuNGATE.  If  I  understand  you  further,  you  thought  that  the 
appointment  should  come,  should  or  must  come,  from  the  executive 
brancli  ? 

Mr.  BoRK.  I  think  to  give  the  man  such  safegu.ards  as  can  be  given 
him,  he  should  be  an  inferior  officer  as  defined  by  the  Constitution,  and 
that  means  he  is  an  officer  appointed  by  the  head  of  a  department. 
And  in  this  case  that  means  that  Attorney  General  or  the  Acting  At- 
torney General. 

]Mr.  HrxGATE.  That  keeps  us  in  the  executive  l)ranch,  is  that  correct? 

yiv.  BoRK.  That  is  correct. 

Mr.  HiTXGATE.  One  of  our  members,  ^Ir.  Biester,  a  former  member 
of  this  committee,  introduced  a  bill  that  would  provide  that  the  selec- 
tion, as  I  understand  his  bill,  would  be  made  by  the  President  but  from 
a  list  specified  by  such  groups  as  the  American  Bar  Association,  the 
American  Trial  Lawyers  iVssociation,  the  Association  of  Law  Schools, 
and  so  on.  Would  you  think  that  would  be  a  constitutionally  permis- 
sible method,  if  the  list  from  which  the  selection  should  be  made,  were 
submitted  for  executive  decision  ? 

]Mr.  BoRK.  I  think  that  is  a  proposal  to  which  the  President  might 
agree,  but  I  do  not  think  he  could  be  compelled  to  agree. 

Mr.  Htjngate,  You  find  a  constitutional  problem  in  that  ? 

Mr.  BoRK.  Yes. 

Mr.  Hungate.  It  is  not  uncommon  in  the  States  when  selecting 
judges  to  submit  to  the  Governor  a  panel,  the  so-called  Missouri  plan. 
He  must  pick  from  the  panel  or  he  does  not  pick. 

^Ir.  BoRK.  As  a  means  of  working  things  out,  it  might  be  an  ac- 
<?eptable  compromise.  But  if  a  President  would  not  accept  it,  I  do  not 
think  he  could  be  constitutionally  compelled  to  accept  it. 

Mr.  Huxgate.  You  have  a  constitutional  problem  with  such  a  method 
of  appointment? 

Mr.  BoRK.  Only  if  it  is  not  agreed  to.  Of  course,  if  the  President 
agreed  to  it,  there  is  no  problem. 

Mr.  Httngate.  Well,  pardon  me.  Whether  we  agree  on  something 
should  not  determine  whether  it  is  constitutional  or  not.  should  it? 

Mr.  BoRK.  Certainly  the  President  has  agreed,  for  example,  in  this 
new  charter,  to  discharge  the  new  Special  Prosecutor  or  to  limit  his 
inde])endence  only  after  consultation  with  certain  congressional  and 
Senate  and  House  leaders.  That  is  a  condition  which  I  think  could  not 
be  constitutionally  imposed  upon  him. 

Mr.  Hungate.  If  I  may  interrupt  you,  on  page  2  of  your  statement, 
"without  first  consulting  the  majority  and  minority  leaders,  and  the 
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Chairman  and  ranking  members  of  the  Judiciary  Committee  of  the 
Senate  and  the  House,"  and  so  on.  Now,  the  note  that  came  to  me 
through  Chairman  Eodino,  November  1,  1973,  when  this  suggestion 
was  made  to  have  ]\Ir.  Jaworski  as  the  new  Special  Prosecutor,  was 
that  he  can  be  removed  only  by  consensus  of  the  House  and  Senate 
leadership,  and  the  House  and  Senate  Judiciary  Conunittee  chairman. 
I  am  confused  as  to  what  the  term  ''leadership"  might  mean. 

Mr.  BoRK.  Well,  I  have  here  among  these  many  papers  the  charter 
I  have  issued,  and  it  is  not  the  specific — ^the  sx^ecific  language  is  not 
"leadership." 

Mr.  HuNGATE.  This  is  a  transcription  of  a  phone  call.  I  did  not  take 
it,  but  this  is  the  way  it  came  to  me. 

Mr.  BoRK.  Well,  let  me  perhaps 

]Mr.  HuNGATE.  Could  we  have  a  copy  of  the  paper  that  you  rely 
on? 

Mr.  BoRK.  Yes  What  I  did,  sir,  allow  me  to  read  a  paragraph  from 
my  statement  to  the  press  at  the  White  House  press  conference. 

Mr.  HuNGATE.  Yes,  sir. 

Mr.  BoRK.  This  was  on  November  1,  and  this  language  was  then 
worked  into  the  charter. 

There  is  no  expectation  whatever  that  the  President  will  ever  have  an 
occasion  to  exercise  his  constitutional  right  to  discharge  the  Special  Prosecutor 
or  that  it  would  ever  be  necessary  in  any  way  to  limit  the  independence  that 
he  is  being  given.  Should  this  exi3ectation  prove  to  be  ill  founded  the  President 
lias  given  his  personal  assurance  that  he  will  not  exercise  his  constitutional 
powers  with  regard  to  the  Special  Prosecutor  without  first  consulting  the 
Majority  and  Minority  leaders  and  the  Chairman  and  ranldng  members  of 
the  Judiciary  Committees  of  the  Senate  and  the  House. 

Mr.  HuNGATE.  Thank  you.  That  would  be  Senator  Mansfield  and 
Senator  Scott  in  the  Senate,  I  gitess,  and  it  would  be  Speaker  Albert 
and  Mr.  Ford  in  the  House,  and  Senator  Eastland  and  is  it  Senator 
Hruska  in  the  Senate,  and  Chairman  Rodino  and  Mr.  Hutchinson? 

Mr.  BoRK.  I  think  that  is  correct- 
Mr.  HuNGATE.  I  believe,  and  we  will  correct  the  record  if  I  have 
made  an  error,  I  am  just  trying  to  get  names  on  these  positions.  Now, 
that  concensus,  what  would  you  think  it  would  be,  a  majority  vote, 
or  two-thirds? 

Mr.  BoRK.  I  think  it  has  to  be  more  than  a  bare  majority.  I  think 
Senator  Spong — that  is  the  second  time  I  have  made  that  mistake.  If 
I  make  that  mistake  once  more — I  think  Senator  Saxbe  said  he 
thought  a  concensus  meant  at  least  six  votes,  six  agree  out  of  the 
eight. 

Mr.  HuNGATE.  A  three-fourths  vote  then,  perhaps. 

General,  the  question  of  the  security  files,  if  I  may  jump  o^-er 
to  that  question.  This  committee  had  referred  to  it  a  resolution,  H.R. 
6P)4,  which  we  recommended  not  be  adopted,  and  was  subsequently 
tabled  in  the  House,  which  would  have  directed  the  Attorney  General, 
so  far  as  not  incompatible  with  the  public  interest,  to  furnish  the 
House  not  later  than  15  days  following  the  adoption  of  the  resolution, 
true  copies  of  all  papers,  documents,  recordings,  memorandums,  and 
items  of  evidence,  regarding  the  Watergate  affair.  Could  you  give  us 
some  assurance  or  advise  us  as  to  the  security  and  status  of  those 
papers  ? 

Mr.  BoRK.  Yes.  I  am  not  intimately  familiar  with  the  procedures 
to  provide  security  and  if  I  were  I  think  I  should  not  talk  about 
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them  because  it  might  compromise  the  security.  But,  elaborate  secu- 
rity precautions  were  worked  out  with  the  Administrative  Division  of 
the  Department  of  Justice.  Those  security  precautions,  which  were  in 
place  under  the  former  Special  Prosecutor,  remain  the  same  way. 
And  I  think  they  are  entirely  satisfactory  to  the  force  workiiig  over 
there.  And  there  is  in  addition  a  court  order  which  we  sul)mitted  to 
Judge  Sirica  limiting  access  to  those  files. 

Mr.  HuNGATE.  In  discussing  this  in  questioning  with  Mr.  Ilogan 
again,  the  right  to  prosecute,  is  there  not  an  exception?  Where  do 
we  find  this?  42(b)  of  the  rules  of  criminal  procedure,  I  think,  con- 
tempt cases  where  we  do  have  a  court-appoin.ted  prosecutor  to  carry 
those  forward.  Is  there  any  question  as  to  the  constitutionality  of 
that  action? 

Mr.  BoRK.  No.  I  think  a  court  which  feels  that  it  has  been  flouted 
as  a  court  has  inherent  power  to  protect  itself  as  by  appointing  a 
prosecutor  to  })rosecute  a  contempt. 

Mr.  HuNGATE.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Thank  you,  IMr.  Chairman.  The  fact  really  is, 
]Mr.  Bork,  that  you  do  not  support  any  of  the  legislation  before  this 
committee  relating  to  a  Special  Prosecutor's  office,  is  that  not  the 
case? 

Mr.  BoRK.  As  I  understand  it  there  are  five  categories  of  legis- 
lation before  this  committee  and  all  of  them  I  believe  take  the  appoint- 
ment of  a  Special  Prosecutor  and  his  control  outside  of  the  executive 
branch.  Insofar  as  that  is  true  I  do  not  support  any  such  legislation. 

Mr.  KASTE^^MEIER.  You  do  not  affirmatively  support  the  suggestion 
either  made  by  Mr.  Dennis  or  Mr.  Ma}Tie  ? 

Mr.  BoRK.  Well,  I  think  it  is  constitutional.  If  I  were  to — I  under- 
stood I  was  here  to  testify  today  as  to  these  matters. 

Mr.  Kasteniveeier.  But  you  do  not  advocate 

Mr.  Bork.  I  would  like,  before  I  am  asked  would  I  advocate  them 
or  not,  I  would  like  to  have  an  opportunity  to  examine  them  and  to 
see  wliat  the  bill  was.  I  do  not  either  advocate  or  oppose  them  at  this 
moment.  I  would  like  to  see  what  they  are. 

Mr.  Kastexmeier.  There  seems  to  be  a  very  practical  difficulty 
witli  the  new  Special  Prosecutor  being  appointed  and  the  discharge 
of  Mr.  Cox.  And  I  am  not  sure  that  this  is  understood.  Are  we  to 
as:^ume  that  Mr.  Jaworski  "v^'ill  be  more  cooperative  Avith  respect 
to  the  White  House  as  IMr.  Cox  apparently  was  not?  Or  did,  in  fact, 
the  White  House  retreat  in  terms  of  its  demand  that  it  not  be  pursued 
that  vigorously  in  terms  of  special  materials  that  were  regarded  as 
l)rivileged  by  the  Special  Prosecutor  ?  In  other  words,  in  what  respect 
dops  Mr.  Jaworski  differ  from  Mr.  Cox  precisely,  or  on  the  contrary, 
has  the  White  House  changed  its  view  with  respect  to  the  role  of 
the  Special  Prosecutor? 

Mr.  Bork.  I  really  cannot  answer  as  to  the  White  House  view  of 
the  role  of  the  Special  Prosecutor  and  whether  it  has  changed.  I 
would  have  to  know  a  good  deal  more  than  I  know  about  the  circum- 
stances which  led  up  to  the  discharge  of  Mr.  Cox  to  be  able  to  ansAver 
that.  I  was  not  engaged — perhaps  on  two  or  three  occasions  Mr. 
Ricliardson  called  me  in  to  discuss  with  him,  and  upon  occasion  with 
Mr.  Cox,  the  jurisdiction  of  Mr.  Cox,  which  apparently  was  a  con- 
tinuing matter  for  discussion  between  the  Attorney  General  and 
Mr.  Cox.  I  do  not  know  the  details  about  that.  I  do  not  know 
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what  it  was  that  led  to  the  attitudes  that  developed.  I  came  into 
this  at  a  certain  stage.  The  only  statement  I  have  had  from 
the  President  was  that  he  wants  vigorous  and  full  investiga- 
tion and  prosecution.  I  said  I  would  give  him  that.  Now  that  we 
have  a  new  Special  Prosecutor  I  think  two  things,  I  think  three  things. 
I  think  one,  if  you  know  Mr.  Jaworski  you  know  you  are  going  to  get 
a  vigorous  prosecution  and  I  am  sure  the  Wliite  House  understands 
that.  I  think  second,  if  you  understand  the  position  in  which  Mr. 
Jaworski  finds  himself,  quite  aside  from  his  personal  integrity,  about 
which  I  do  not  mean  to  do  anything  but  express  the  highest  regard, 
quite  aside  from  that,  a  man  in  that  position  has  to  press  forward 
and  cannot  be  seen  or  be  suspected  in  any  way  of  not  giving  the 
investigation  and  the  prosecution  his  best.  And  third,  I  think  the  leality 
in  this  country  is  now  that  the  Special  Prosecutor  will  certainly 
not  be  hindered  in  carrying  out  his  duties. 

Mr.  Kastenmeier.  Well,  of  course,  I  recognize  tlie  difficulty  you  are 
in  as  far  as  that  question  is  concerned.  Accepting  that  we  cannot  rely 
upon  you  for  an  answer  I  do  not  know  upon  whom  we  can. 

Part  of  the  problem  is  as  the  chairman  saj^s.  it  is  a  question  of 
public  confidence,  and  how  can  we.  go  home  again  and  establish  or  fail 
to  establish  something  which  will  have  the  confidence  of  the  American 
people,  albeit  subject  to  constitutional  attack?  This  is  really  the 
crux  of  the  problem.  And  in  terms  of  the  latter,  may  I  inquire  if  the 
Congress  does  establish  a  Special  Prosecutor's  office  in  the  Court 
could  you  not  obtain  an  early  test  as  to  its  constitutionality  so  that 
we  might  not  lose  the  work,  so  it  might  not  be  subject  to  an  attack 
later  on  that  you  suggest  it  might  ? 

Mr.  BoRK.  Well,  should  the  Congress  establish  such  a  bill  I  would 
hope  that  either  the  Congi-ess  would  find  a  means  to  provide  an  early 
test  or  that  we  would  be  able  to  think  of  a  way  to  provide  an  early  test 
not  because,  not  being  thought  of  as  trying  to  destroy  the  Congress' 
work  but  being  thought  of  to  make  sure  that  whatever  takes  ]:>lacc 
will  stand  up.  Xow,  even  then  it  must  be  recognized  it  may  delay 
these  investigations  and  prosecutions,  and  a  very  important  element 
in  criminal  investigation  is  that  witnesses  being  called  in  constantly 
as  they  are  today,  that  force  is  in  full  operation,  tliey  are  interviewing 
witnesses,  taking  them  before  the  grand  jury  and  witnesses  must  believe 
in  the  lawyers  and  in  the  solidity  of  the  iuAestigation  that  is  going  for- 
ward or  they  will  begin  to  withdraw.  They  will  not  talk,  they  will  be- 
come evasive.  They  must  believe  tliat  a  strong  force  is  going  forward.  It 
would  be  most  unfortunate  if  any  bill  passed  by  Congress,  because  of 
the  dubiousness  of  its  constitutionality,  and  the  prospect  of  a  conflict 
and  so  forth,  it  would  be  most  unfortunate  if  that  toolc  away  any  of 
the  credibility  of  the  efforts  that  are  now  being  made  and  to  that 
degree  may  damage  any  investigation. 

Mr.  HuNGATE.  Mr.  Smith  ? 

Mr.  Smith.  No  questions. 

Mr.  HuNGATE.  Go  ahead.  Mr.  Bork. 

Mr.  Bork.  It  has  just  been  pointed  out,  Mr.  Ilungate,  that  you  iMon- 
tioned  the  Speaker  of  the  House,  IMt-.  Albert.  He  is  not  on  the  list. 
He  is  not  on  the  list  as  stated.  It  is  the  House  majority  leader,  Mr. 
O'Neill  of  INTassachusetts  and  the  minoritv  leadei'  who  will  rejilace 
Mr.  Ford. 
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However,  I  am  also  given  to  understand  that  although  he  is  not 
on  the  list  it  is  of  course  true  that  the  Speaker  \yould  bo  consulted. 

Mr.  HuNGATE.  I  simply  misstated  myself.  I  thank  you  for  the  cor- 
rection. I  would  like  to  ask  just  a  couple  of  things.  You  mentioned 
about  the  quick  resolution  of  the  constitutional  question.  Aren't  there 
provisions  perhaps  of  the  Civil  Rights  or  Voting  Rights  Act  that 
provide  for  rapid  trips  to  the  Supreme  Court  to  clarify  such  issues? 

Mr.  BoRK.  Yes.  We  would  have  to  think  of  a  way  that  would  pro- 
vide a  real  case  of  controversy. 

JNIr.  HuNGATE.  But  this  has  been  provided  in  other  statutes,  or  the 
mechanism  has  been  desig^led  for  a  speedy  test,  has  it  not  i 

Mr.  BoRK.  We  could  expedite  it,  that  is  right.  The  only  problem 
would  be,  I  think,  to  find  a  way  of  devising  a  case  or  controversy  so 
that  Mc  Avould  not  be  asking  the  Supreme  Court  for  an  advisory 
opinion. 

Mr.  Htjngate.  The  problem  some  of  us  face  I  think  is  this :  Let  us 
suppose  I  am  in  trouble  as  I  usually  aui  and  I  say.  "'Don't  you  people 
worry  !  I  am  going  to  investigate  myself.'"  I  cannot  get  away  with  that, 
and  I  think  that  is  the  problem  we  face  even  with  the  President.  Per- 
haps exoneration  is  the  biggest  problem  of  all  because  they  say  well,  he 
knew  we  would  exonerate  him,  he  is  our  brother.  Could  you  briefly 
address  that  sort  of  a  problem  and  how  you  tliink  we  solve  that? 

Mr.  BoRK.  Well,  that  is  a  problem  because  when  the  executive 
branch  investigates  itself  there  is  always  necessarily  a  problem  of 
credibility  just  as  when  any  other  branch  of  government  undertakes 
to  investigate  itself,  or  the  behavior  of  one  of  its  members.  I  mean  it 
is  not  a  problem,  it  is  not  a  problem,  if  I  may  say  so  that  is  endemic 
or  inherent  only  in  the  executive  branch.  But  there  is  a  problem. 

Mr.  HuNGATE.  Pardon  me,  except  that  the  executive  branch  is  one 
man.  Now,  in  the  House,  435  have  to  go  crazy  at  once,  if  possible. 
But,  it  seems  more  unlikely. 

Mr.  BoRK.  The  practical  problem,  the  practical  answer  I  think  is 
this  and  it  may  be  an  answer  which  is  hard  to  explain  because  it  is 
not  simply  stated  and  that  is  this :  You  have  a  Department  of  Justice 
with  many  people  in  it.  You  have  an  Attorney  General,  I  hope  we  will 
have  an  Attorney  General  soon.  You  have  a  Special  Prosecutor  who 
is  a  man  of — I  do  not  think  anybody  doubts  his  competence,  his  high 
competence  or  his  integrity.  You  also  have  a  staff  of  40  or  50  lawyers 
over  tliere  working  with  the  FBI  and  the  IRS  investigators.  ITnder 
those  circumstances,  how  any  one  man  or  any  two  or  three  men  could 
e^-er  cover  anything  up  I  do  not  know.  It  would  be  bound  to  come  out. 

Mr.  Hung  ATE.  They  could  lose  a  lot.  Mr.  Smith  ? 

Mr,  Hogan,  did  you  have  a  question  ? 

^Iv.  HoGAX.  I  wanted  to  mention  two  things  quickly.  Mr.  Chairman. 
I  wanted  to  call  to  the  witness'  attention  two  of  the  bills  before  us 
tliat  do  not  call  for  appointment  of  a  Special  Prosecutor  by  the 
judiciary.  There  is  one  by  Congressman  Bennett  which  calls  for  the 
House  and  Senate  to  appoint,  which  I  assume  would  be  equally  objec- 
tionable. But  I  would  commend  to  your  attention  a  bill  introduced  by 
Congressman  Biester.  a  former  member  of  this  committee,  which  calls 
for  appointment  by  the  President  from  a  r*ane1.  That  is  TT.R.  11075. 
It  calls  for  a]3pointment  by  the  President  from  a  panel  recommended 
by  a  number  of  bar  associations  throughout  the  country  and  subject  to 
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removal  by  the  President  for  cause,  established  and  determined  by 
the  Civil  Service  Commission.  So,  this  may  answer  the  constitutional 
objection  which  you  raised.  The  other  quick  thing  I  wanted  to  point 
out  relates  to  during  my  questions  to  you  alluding  to  the  statute 
enacted  by  the  First  Congress.  I  have  the  citation  for  you.  That  is  I 
Stat.  11^,  section  16,  enacted  April  30, 1790,  in  which  the  First  Congress 
explicitly  authorized  criminal  prosecution  being  instituted  and  main- 
tained to  conclusion  by  private  individuals.  And  it  specifically  dealt 
with  larceny  on  Federal  territory. 

]Mr.  BoRK.  I  can  only  say  as  to  that  that  I  will  go  back  and  read  the 
statute  with  great  interest  and  respond  as  soon  as  I  can. 

Mr.  HoGAN.  But  again,  if  the  First  Congress  allowed  prosecution 
outside  of  the  executive  branch,  then  maybe  they  were  closer  to  the 
interpretation  of  the  original  Constitution  than  we. 

]Mr.  BoRK.  It  is  conceivable  that  there  are  special  circumstances  and 
Federal  territory,  does  that  mean  outside  of  the  United  States? 

IMr.  HoGAX.  Presumably  that  is  before  the  territories — territories 
werf^  territories  before  they  became  States. 

]\Ir.  BoRK.  I  really  cannot  speculate.  I  can  see  with  a  lot  of  special 
circumstances  such  as  the  fact  there  may  have  been  no  Federal  pros- 
ecutors out  there. 

Mr.  HoGAN".  But  they  were  patrolled  by  U.S.  Marshals  which  were 
Federal  investigators  so  there  is  an  analogy. 

]Mr.  BoRK.  I  think,  Mr.  Hogan,  I  would  love  to  debate  it  but  I  would 
love  to  debate  it  a  little  more  than  from  the  basis  of  knowledge  I 
have  now. 

]Mr.  HoGAisr.  Very  good.  Thank  you,  Mr.  Chairman. 

Mr.  HuisTGATE.  Thank  you.  The  Chair  would  first  like  to  recognize 
counsel  for  the  majority  and  then  counsel  for  the  minority  on  a 
5-minute  basis  and  then  we  will  resume  with  Mr.  Edwards. 

Mr.  Hoffman. 

Mr.  Hoffman.  Mr.  Attorney  General,  when  announcement  was 
made  that  Senator  Saxbe  would  be  appointed  Attorney  General  there 
was  a  reference  made  to  legislation  which  was  to  he  submitted  by  the 
Department  to  overcome  the  constitutional  inhibition  against  his 
talving  that  position.  What  type  of  legislation  are  you  proposing  to 
submit  ? 

Mv.  BoRK.  It  will  be  a  bill  that  returns  the  salary  of  the  office  to  the 
level  at  which  it  was  when  Mr.  Saxbe  became  a  Senator. 

yir.  Hoffman.  What  is  that  ? 

Mr.  BoRK.  The  salary  level  is  $35,000. 

Mr.  Hoffman.  So  Mr.  Saxbe  will  then  be  earning  not  only  less  than 
all  other  cabinet  ofllcers  but  less  than  some  supergrades  in  the 
Department  ? 

]Nrr.  BoRK.  Mr.  Saxbe  would  make  quite  a  sacrifice.  I  have  talked  to 
him  aud  he  snys  he  is  pei-fectly  willing  to  make  that. 

Mr.  HoFF^rAN.  Noav  I  call  your  attention  to  article  I,  section  6  of  the 
Constitution,  page  3 

]\fr.  BoRK.  I  will  use  this  copy. 

]\Tr.  Hoffman.  I  call  your  attention  to  the  language  that  is  in  clause 
2  which  reads : 

Xo  Senator  or  Ropresentative  shall,  during  the  time  for  which  he  was 
elfrterl.  be  appointed  to  any  civil  ofBce  .  .  .,  the  emoluments  whereof  shall  have 
■been  increased  during  such  time. 
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Mr.  HoGAN.  You  missed  a  line. 

Mr.  HorFMAN.  No,  I  left  out  a  line.  I  am  reading  the  lines  only 
which  apply  to  the  Saxbe  case. 

Mr.  HuNGATE.  Read  the  whole  line. 
Mr.  Hoffman  (reading)  : 

No  Senator  of  Representative  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  ofBce  under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments  whereof  shall  have  been  increased 
during  such  time. 

Now,  as  I  read  that,  and  I  am  inclined  to  think  we  lawyers  often 
make  the  public  laugh  at  us  because  we  take  simple  language  and 
confuse  it,  it  does  not  say  he  cannot  draw  the  salary,  it  says  he  cannot 
hold  the  office,  is  that  not  correct  ? 

Mr.  BoRK.  Yes.  I^et  me  say  this,  sir.  I  would  like — I  do  not  mind 
discussing  this  a  bit  but  I  would  like  if  we  are  going  to  go  into  the 
Senator  Saxbe  question  I  would  like  a  chance  to  prepare  on  that  issue. 
But,  let  me  say  this  about  it.  There  was  a  case,  the  case  I  think  of 
Philander  C  Knox,  Secretary  of  State,  I  believe  it  was  faced  pre- 
cisely this  same  problem.  At  that  time  the  Attorney  General  wrote  an 
opinion  to  the  effect  that  the  rationale  of  this  constitutional  provision 
was  to  prevent  Senators  or  Congressmen  or  Representatives  from 
voting  for  bills  and  raising  salaries  in  the  expectation  of  getting  the 
increased  salary.  And  he  said  that  since  that  was  the  rationale  of  the 
bill,  the  Attorney  General  then  did,  reducing  the  salary  to  the  prior 
level  would  fully  meet  the  constitutional  reason.  And  as  I  understand 
it.  Mr.  Knox  was  confirmed  and  took  the  office. 

Mr.  Hoffman.  He  took  an  $8,000  salary  for  a  $12,000  job.  But 
let  me  ask  you  something.  Would  you  agree  that  there  is  a  consti- 
tutional question  to  be  examined  with  respect  to  that  procedure  ? 

Mr.  BoRK.  Oh,  of  course. 

Mr.  Hoffman.  And  would  you  agree  that  the  Attorney  General 
of  the  United  States  will  be  handing  down  many  more  indictments 
than  a  Special  Prosecutor,  will  be  having  many  more  trials  than  a 
Special  Prosecutor  and  therefore,  that  which  you  say  on  page  3  of 
your  statement — the  problem  that  concerns  you  most,  that  ultimately 
the  action  might  be  held  unconstitutional  and  indictments  and  trials 
thrown  out  by  the  dozens — would  that  not  apply  to  what  you  are 
doing  with  the  Attorney  General,  even  more  so  than  with  the  Special 
Prosecutor  ? 

Mr.  BoRK.  I  do  not  think  so.  I  do  not  think  the  Attorney  General 
in  most  cases,  since  the  indictments — that  is  done  elsewhere. 

Mr.  Hoffman.  Well,  the  Attorney  General  appoints  the  93  U.S. 
attorneys  and  they  in  turn  appoint  some  600  assistant  U.S.  attorneys, 
all  working  under  the  Attorney  General,  is  that  not  correct  ? 

Mr.  BoRK.  I  think  they  are  Presidential  appointments. 

Mr.  Hoffman.  Th.e  TT.S.  attorneys  are.  That  is  correct.  But.  all  of 
the  prosecutions,  all  of  the  work  in  the  enforcement  of  the  laws,  as 
3^ou  indicated  in  your  statement,  is  really  out  of  the  Attorney  Generars 
office?  Do  you  not  think  that  the  problem  concerning  you  most  about 
the  court  appointed  Special  Prosecutor  will  apply  all  the  more  with 
respect  to  the  Attorney  General  of  the  United  States,  the  Chief  Legal 
Officer  of  the  United  States  ? 
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Mr.  BoRK.  I  really  do  not  think  so  because  I  take  it,  if  it  developed 
and  I  do  not  think  it  would  develop  that  the  Attorney  General  was  not 
Attorney  General  because  he  was  disqualified  from  holding  the  office — 
in  fact,  there  are  people  there,  however,  exercising  the  authority 
who  are  properly  there  and  I  do  not  think  these  indictments  are  going 
to  be  thrown  out  and  I  think  we  have  constitutional  authority  not 
judicial  authority,  but  constitutional  authority  in  the  sense  of  what 
the  Senate  decided  in  the  case  of  Philander  C.  Knox. 

Mr.  HoFFMAx.  But  as  you  know  that  never  went  to  court.  Let  me 
just  read  one  excerpt,  and  then  I  will  yield,  from  the  House  debate 
on  that  very  legislation  which  I  think  we  ought  to  all  take  a  lesson 
from. 

What  would  we  be  attempting  to  do.  respecting  a  reduction  of  salary,  to 
amend  the  Constitution  of  the  United  States  by  legislative  enactment,  and  that 
is  the  purpose  of  this  bill.  I  will  forever  feel  humiliated  if  this  Congress  in  this 
way  deliberately  passes  this  Act  to  override  the  Constitution  of  the  United 
States.  I  believe  it  not  only  violates  the  letter  of  the  Constitution,  but  it  vio- 
lates the  spirit  of  the  Constitution.  Are  we  going  to  say  that  the  United  States 
Senators  and  Members  of  the  House  may  engage  in  this  evil  machinations  and 
schemes,  in  these  designs  which  also  involve  the  increases  in  other  salaries 
and  then  pass  a  bill  like  this  temporarily  reducing  the  salary  as  an  avenue 
of  escape?  This  is  not  a  question  of  reducing  salary,  this  is  a  question  of 
trying  to  get  around  the  Constitution. 

Mr.  BoRK.  I  think  I  would  love  to  debate  that.  I  think  I  disagree  with 
you.  I  think  that  this  bill  we  are  proposing  takes  care  of  the  consti- 
tutional reason  of  the  clause  and,  therefore.  I  do  not  regard  this  as 
an  evasion  or  in  any  way  an  attempt  to  amend  the  Constitution  by 
legislation.  However,  I  confess  that  I  did  not  come  with  the  materials 
on  that  subject  this  morning. 

Mr.  HuNGATE.  Congressional  debate  is  a  little  like  smoke.  It  does  not 
hurt  you  if  you  do  not  inhale  it. 

Mr.  BoRK.  I  will  ]n\t  down  my  cigarettes. 

Mr.  HuNOATE.  Oh,  no.  Mr.  Pauley. 

Mr.  Paut.ey.  Thank  you.  Mr.  Attorney  General,  I  would  like  to 
return  to  the  subject  of  the  Special  Prosecutor  legislation  and  your 
views  on  that.  You  have  indicated  that  you  think  that  article  II, 
section  II  of  the  Constitution  has  the  effect  that  if  the  Congress 
attempts  to  condition  the  appointment  of  an  individual  on  the  advice 
and  consent  of  the  Senate  tliat  the  individual  so  appointed  becomes 
a  superior  officer  as  to  whom  few  if  any  restrictions  can  be  placed 
on  the  President's  i)ower  of  removal.  Is  that  correct  ? 

Mr.  BoRK.  That  is  correct. 

Mr.  Pauley.  And  tlien  you  have  indicated  that  you  think  that 
perhaps  the  most  promising  approach  from  the  standpoint  of  placing 
restrictions  on  the  removal  power  is  to  vest  the  appointment  in  a 
head  of  department,  presumably  in  the  Attorney  General  ? 

Mr.  BoRK.  Well,  that  is  already  vested.  I  appointed  him  pursuant  to 
statute  which  vests  that  power. 

Mr.  Pauley.  Do  you  see  any  distinction  in  terms  of  the  consti- 
tutional limitations  on  removing  a  special  prosecutor  between  placing 
the  power  of  appointment  in  the  President  alone  as  article  II,  section  2 
mentions,  rather  than  in  a  head  of  department  ? 

Mr.  BoRK.  Yes,  I  think  the  higher  the  officer,  the  more  he  is  subject 
to  Presidential  direction  and  removal  for  the  very  good  constitutional 
reason  that  the  President  must  have  about  him  men  who  will  carry 
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out  his  policies  and  not  obsti-uct  them.  And  that  is  the  reason  that  the 
major  cabinet  officers  are  appointed  by  the  President  and  confirmed. 
In  the  Myers  case  tlie  majority  liave  been  agreed,  I  think,  that  the 
power  to  remove  this  postmaster  lirst  cUiss  depended  upon  whether  he 
was  a  superior  officer  or  an  inferior  officer.  The  majority  thought  that 
the  prime  criteria  was  Senate  confirmation  and  so  lie  was  removable  be- 
cause he  had  been  confirmed  by  the  Senate.  The  minority  thought  that 
the  prime  criteria  was  the  functions  he  performed.  I  think  under  either 
criterion  the  Special  Prosecutor  is  an  inferior  officer. 

Mr.  Pauley.  But  what  I  was  attempting  to  explore  is  the  fact  that 
the  Constitution  seems  clearly  to  say  that  there  can  be  inferior  officers 
who  are  appointed  nonetheless  by  tlie  President,  since  it  states  "But 
the  Congres  may  by  law  vest  appointment  of  such  inferior 

Mr.  BoRK.  Oh,  quite  right,  quite  riglit.  If  Congress  does  not  vest  that 
power  in  the  head  of  a  department,  the  President  would  have  to  do  it. 

Mr.  Pauley.  But,  suppose  the  Congress  vests  the  power  in  the  Presi- 
dent without  requiring  senatorial  advice  and  consent,  is  not  that  office 
an  inferior  office,  and  cannot  the  same,  presumably  the  same,  removal 
conditions  be  attached  to  that  appointment  as  if  the  Congress  vested 
the  appointment  in  a  head  of  a  department? 

]Mr.  BoRK.  I  must  say  to  you  that  I  simply  ha^e  not  examined  that 
question  and  I  simply  do  not  have  a  flat  answer  to  it.  I  would  be  glad  to 
examine  that  one  if  you  M'ish  and  submit  a  statement  of  what  my  ex- 
amination turns  up. 

]\Ir.  Paut.ey.  I  would  appreciate  that.  I  realize  that  there  have  been 
other  demands  made  upon  you  for  memorandums,  but  I  tliink  it  would 
be  helpful.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Yes.  Without  objection.  Would  a  week  be  time 
enough  ? 

Mr.  BoRK.  I  am  sorry  ? 

Mr.  HuNGATE.  How  much  time  would  you  need  ? 

Mr.  BoRK  Oh,  I  think  a  week  would  be  plenty. 

Mr.  Pauley.  Thank  you. 

Mr,  HuNGATE.  If  we  are  not  done  with  the  bill  by  then.  As  soon  as 
you  can. 

Mr.  Pauley.  I  think  that  the  committee  plans  to  proceed  even  more 
expeditiously  than  a  week. 

Mr.  BoRK.  All  right.  I  thought  a  week  was  suggested  to  me.  All  right, 
I  will  try  to  get  it  out  in  2  or  3  davs. 

Mr.  HuNGATE.  Three  days  will  be  fine,  sir. 

Mr.  Paut.ey.  Thank  you  vei-y  much. 

Mr.  HuxGATE.  Whether  they  proceed  as  a  regular  prosecutor  or 
Special  Prosecutor,  their  only  authority  will  be  to  enforce  the  laws  of 
the  Ignited  States,  is  that  not  right  ? 

]\rr.  BoRTv.  That  is  correct. 

INfr.  HiXGATE.  Mr.  Edwards. 

]\rr.  EmvARDS.  Thank  you.  Mr.  Chairman. 

I  guess  you  are  telling  us  Mr.  Boi-k.  that  any  of  these  bills  we  are 
considering,  if  enacted,  are  going  to  be  vetoed,  is  that  correct;  if  they 
are  enacted  ? 

Mr.  BoRK.  That  is  a  duty  that  does  not  fall  within  niy  Department, 
Mr.  Edwards. 

Mr.  Edw^\rds.  You  are  certainly  going  to  advise  a  veto,  is  that 
correct  ? 
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Mr,  BoRK.  "Well,  I  think  my  general  rule  would  be  to  advise  the 
President  to  veto  a  bill  that  altered  a  fundamental  constitutional 
distribution  of  powers,  but  whether  my  advice  would  be  accepted  or 
not  I  have  no  idea. 

Mr.  Edwards.  Have  you  ever  changed  your  mind  before  on  consti- 
tutional questions  ? 

Mr.  BoRK.  Frequently. 

Mr.  Edwards.  In  civil  rights  laws,  for  example  ? 

Mr.  BoRK.  I  never  thought  the  ci\dl  rights  laws  were  unconstitu- 
tional. 

jSIr.  Edwards.  Or  any  pai-t  thereof  ? 

Mr.  BoRK.  It  is  a  very  complex  statute.  I  never  examined  all  of  it  for 
that  purpose. 

Mr.  Edw\\rds.  Well,  Mr.  Bork,  we  seem  to  be  going  in  a  circle.  Now, 
the  President  has  appointed  a  Special  Prosecutor,  but  just  before  he  is 
appointed,  he  trots  over  to  the  White  House  and  is  interviewed  by  Mr. 
Buzhardt,  General  Haig,  and  Leonard  Garment.  Just  a  short  time  ago 
General  Haig  has  said  they  were  not  going  to  appoint  the  kind  of 
prosecutor  who  would  seek  additional  l¥liite  House  documents.  And 
at  the  same  time  the  President  said  at  his  news  conference  that  he  is 
not  going  to  cooperate  with  a  Special  Prosecutor  who  is  going  to  file  a 
suit  against  the  President  of  the  Ignited  States.  Now,  having  IVIr. 
Jaworski  go  to  the  White  House  and  talk  to  these  three  surrogates  of 
the  President,  is  this  not  a  little  bit  like  negotiating  in  advance  with 
the  adversary  ? 

Mr.  BoRK.  No.  I  wish  to  stress,  Mr.  Edwards,  that  I  was  present  and 
we  discussed  the  problem  of  cooperating  and  I  specifically  said  it  must 
be  understood  that  the  Special  Prosecutor  is  not  precluded  from  using 
judicial  process  to  gain  evidence  he  feels  he  needs.  And  there  was  gen- 
eral agreement  to  that  proposition.  And  Mr.  Jaworski,  I  am  sure, 
would  not  have  taken  the  job  on  any  other  terms,  I  am  sure. 

Mr.  Edwards.  But  you  do  agree,  as  your  response  to  my  previous 
question  indicated,  INIr.  Bork,  that  it  really  would  have  been  better 
for  the  public  confidence  of  the  country  for  the  general  appearance  of 
propriety/,  if  constitutionally  the  appointment  of  a  Special  Prosecutor 
would  not  be  in  the  hands  of  the  White  House.  Is  that  not  correct  ? 

Mr.  Bork.  I  think  tliat  most  of  this  debate  would  certainly  evaporate 
if  that  were  the  case.  I  do  not  think  it  would  be  better  for  the  country. 
T  think  this  prosecution,  these  investigations  will  be  handled  abso- 
lutely with  integrity  and  with  rigor  by  Mr.  Jaworsld  and  I  think  the 
constitutional  provisions  are  terribly  impoi'tant.  And  T  just  wanted  to 
add  that  in  the  char-ter  I  have  given  Mr.  Jaworski  which  is  identical 
to  the  charter  Mr.  Cox  had  with  the  exception,  the  single  exception  of 
the  additional  safeguard,  it  is  provided  that  he  has  the  right  to  test 
out  claims  of  confidential  privilege. 

]\fr.  Edwards.  Well,  then,  what  you  are  telling  us  is,  IVIr.  Bork.  that 
the  executive  department  has  turned  over  a  new  leaf  insofar  as  Water- 
gate is  concerned,  that  thev  really  are  very  much  interested  now  in 
getting  to  the  bottom  of  it.  Is  that  correct  ? 

Mr.  Bork.  Mr.  Edwards,  without  being  entirely  familiar  with  the 
series  of  negotiations  and  so  forth  and  the  suggested  compromises 
that  led  up  to  what  took  place  I  can  certainly  not  agree  to  the  state- 
ment that  somebody  has  turned  over  a  new  leaf.  All  I  know  is  tlie  leaf 
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I  am  looking  at  and  the  leaf  I  am  looking  at  is  one  of  freedom  for  the 
Sj^ecial  Prosecutor  and  power  to  use  judicial  processes. 

Mr.  Edwards.  Thank  you. 

Mr.  HuNGATE.  Well,  as  Adam  said  to  Eve  in  the  Garden,  there 
seems  to  be  a  leaf  missing  somewhere.  Sorry,  I  could  not  let  that  go, 
General. 

Mr.  Dennis. 

]Mr.  Dennis.  Mr.  Bork,  referring  briefly  to  the  matter  of  the 
Attorney  General,  which  is  not  before  us  this  morning,  it  has  occurred 
to  me  and  you  may  comment  if  you  wish,  that  if  you  are  going  to  go 
on  tlie  theory  of  the  intent  rather  than  of  the  language  of  the  constitu- 
tional phrase  and  question, 'that  since  we  passed  the  act  of  1968  which 
for  a]l  intents  and  purposes  takes  tlie  power  to  vote  salary  increases 
out  of  the  hands  of  the  Congress  and  puts  it  in  an  independent  com- 
mission and  the  Senator  actually  never  voted  on  his  own  salary,  that 
perliaps  under  that  setup  the  whole  spirit  at  least  of  that  constitu- 
tional phrase  may  not  apply  at  all. 

]Mr.  Bork.  Maybe  not.  But  I  think  I  would  rather  go  as  far  as  I  can 
to  insure  that  the  spirit  of  that  provision  is  met.  I  called  Mr.  Saxbe 
when  this  problem  was  brought  to  my  attention  and  he  said  he  would 
serve  for  notliing  if  that  was  what  was  required.  I  think  the  spirit  of 
the  constitutional  provision  is  fully  complied  with. 

Mr.  Dennis.  Now,  if  I  understood  your  testimony  sir,  there  is  no 
constitutional  difficulty,  in  your  view,  to  passing  a  statute  which 
would  take  the  special  prosecutor  that  we  now  have,  Mr.  Jaworski, 
under  your  appointment,  and  restrict  the  power  of  removal  by  statute 
to  good  cause  ? 

Mr.  Bork.  I  think  there  is  no  constitutional  objection  to  that 
principle. 

]Mr.  Dennis.  That  is  what  I  understood  you  to  say.  And,  therefore, 
we  could  simply  pass  a  statute  to  that  effect  and  hedge  him  about 
witli  that  protection  without  more,  could  we  not  ? 

]Mr.  Bork.  I  think  you  could.  I  have  pre^aously  expressed  some  pos- 
sible qualifications  about  the  efficacy  of  that  as  a  matter  of  rem.edy  as 
to  whether  a  court  would  order  him  reinstated  were  he  fired.  I  do  not 
know  the  answer  to  that  fully.  I  do  not  know  that  there  is  a  full 
answer  to  that.  But,  I  see  no  constitutional  problem  about  doing  it. 

^Ir.  Dennis.  Yes,  sir.  Now,  pursuing  that  a  ]itt}e  further,  if  you 
went  back  to  the  suggestion  I  made  previously  about  creating  a  Special 
Prosecutor  appointed  by  the  Attorney  General  but  subject  to  confir- 
mation by  the  Senate,  and  again  hedged  about  with  restrictions  on  the 
power  of  removal,  there  would  be  no  reason  why  if  such  a  statute  were 
passed  the  Attorney  General  misrht  not  appoint  Mr.  Jaworski  and 
let  the  Senate  pass  on  him  would  there  ? 

Mr.  Bork.  That  is  entirelv  correct,  sir.  But,  I  repeat  my  constitu- 
tional doubts  about  the  validity  of  a  procedure  of  a  Senate  confirma- 
tion of  a  man  appointed  by  a  head  of  a  department  rather  than  by  the 
President. 

Mr.  Dennis.  I  understood  those,  and  again  I  guess  that  is  one  of 
these  questions  we  really  have  no  way  to  resolve  exactly.  Now,  iust 
referring;  briefly  to  your  statement  on  pages  7  and  8,  you  set  out  four 
categories  of  tlie  jurisdiction  of  the  Special  Prosecutor.  Do  I  under- 
stand that  those  are  the  same  categories  which  Mr.  Cox  had  and  which 
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the  Attorney  General  has  already  previously  referred  to,  the  special 
prosecuting  attorney  ? 

Mr.  BoRK.  Tliey  are  precisely  the  same  categories.  In  this  language 
here  it  lists  them  this  way  paraphrasing  slightly.  I  have  here  the 
exact  language,  but  this  is  clearly  the  language,  the  meaning,  and  the 
language  is  exactly  the  same  as  Mr.  Cox'  charter. 

Mr.  Dennis.  So  the  legislation  we  have  before  us,  which  employs 
the  language,  nil  other  matters  heretofore  referred,  pursuant  to  regu- 
lations of  the  Attorney  General,  to  the  Special  Prosecutor  would 
embrace  each  of  these  four  categories,  is  that  correct  ? 

Mr.  BoRK.  I  would  think  so. 

Mr.  Dennis.  And  according  to  your  understanding  of  the  situation, 
if  the  Special  Prosecutor  however  appointed  should  feel  that  he  had 
to  go  to  court  to  get  Presidential  or  other  documents,  the  President 
would  allow  it  to  be  tested  in  the  court,  and  the  Special  Prosecutor 
would  not  be  discharged  because  he  went  to  court  in  that  effort  ? 

Mr.  BoRK.  That  is  my  understanding. 

Mr.  Dennis.  I  thank  you,  sir. 

Mr.  HuNGATE.  Mr.  Mann. 

]\fr.  j\f  ANN.  No  questions. 

Mr.  TTuNGATE.  Mr.  Mayne. 

Mr.  Matne.  Thank  you.  Mr.  Chairman.  I  would  just  like  to  com- 
mend you.  General  Bork,  for  the  careful  preparation  which  you  and 
your  staff  have  put  into  the  subiect  assigned  today  which  was  legis- 
lation to  provide  for  the  appointment  of  an  independent  Special 
Prosecutor.  And  I  would  also  like  to  say  that  T  can  certainly  under- 
stnnd  your  reluctance  to  get  into  other  subjects  which  are  not  specifi- 
callv  related  to  the  assigned  one.  T  think  it  is  commendable  that  you 
would  want  to  look  into  some  of  these  other  questions  that  have  been 
nsked  you  with  more  deliberation  rather  than  just  shoot  from  the 
hip  in  answering  them  this  morning. 

"STy.  Bork.  Thank  you. 

]\fr.  Hungate.  Ms.  Holtzman. 

]\fs.  HoT.TZMAN.  Thank  you,  Mr.  Chairman.  Just  with  respect  to 
the  powers  granted  to  the  Special  Prosecutor,  I  note  that  Mr.  Cox 
snecifir^allv  had  the  power  of  determining  whether  or  not  to  contest 
the  assertion  of  executive  nrivile.n-o.  T  do  not  see  that  power  enumer- 
ated in  the  four  headings  you  have  here. 

Mr.  Bork.  No.  No. 

IVTs.  HoTTZMAN.  Can  you  tell  us  if  he  has  that  power  ? 

Mr.  BoT'K.  Thosf^  holdings,  Afs.  Holt/mnn.  nrc  his  jurisdiction.  That 
is  thp  subject  matter  he  is  entitlod  to  innuiro  iiito,  as  to  which  he  is 
entitled  to  prosecute.  But,  that  does  not  go  into  his  powers. 

]\rs.  HoTjTZArAN.  Does  he.  l\[r.  Jaworski,  specifically  have  the  power  to 
contest  or  determine  whether  or  not  to  contest  the  claim  of  executive 
pri vilep-e  ?  Have  you  ffiven  that  to  him.  ? 

Mr.  Bork.  Yes.  The  appendix  to  the  charter,  which  is  identical  to 
Mr.  Cox's,  says  in  particulfir  the  Special  Prosecutor  shnll  have  full  au- 
thority with  rospc'^t  to  above  matter  informntion.  conducting  matters 
before  the  grand  jiirv  and  so  forth  and  the  third  one  is  determining 
whether  or  not  to  contest  the  assertion  of  executive  privilege  or  any 
other  territorial  privilege. 
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Ms.  IToLTZMAX.  Thank  you.  Xow,  at  one  point  in  your  response  to 
Mr.  Kastenmeir  yon  said  that  you  were  not  able  to  say  what  the  White 
House's  attitude  at  this  point  was  to  the  Special  Prosecutor  and  yet 
you  have  assured  this  committee  that  it  is  your  understandino;  that  the 
Special  Prosecutor  is  free  to  c:o  to  court.  Who  oave  yon  that  assurance  ? 

Mr.  BoRK.  Ms.  Holtzman,  I  tliink  I  better  say  that  I  did  not  say  I 
was  not  sure  what  the  attitude  of  the  White  House  Avas.  I  did  say  that 
I  did  not  want  to  comment  upon  whether  their  attiude  had  changed, 
whether  a  leaf  had  turned  over  and  so  forth  and  so  on.  I  stated  to  the 
gentlemen  who  were  sitting  with  ^Ir.  Jaworski  and  myself  that  it  must, 
be  understod  that  he  had  the  power  to  go  to  court. 

Ms.  Holtzman.  And  what  did  they  say  ? 

]Mr.  BoRK.  Yes. 

Ms.  Holtzman.  Has  the  President  told  you  personally  that  the  Spe- 
cial Prosecutor  is  empowered  to  go  to  court  and  that  he  would  not  fire 
him  if  he  went  to  court  to  seek  to  challenge  executive  privilege  or  ob- 
tain Presidential  papei-s? 

Mr.  BoRK.  T  do  not  know  that  I  have  discussed  those  details  with  the 
President  personally. 

Ms.  Holtzman.  All  right. 

Mr.  BoRK.  I  do  not  think  I  have. 

]Ms.  Holtzman.  Following  up  on  that,  you  state  in  your  testimony^ 
that  the  President  has  given  his  assurance  that  the  Special  Prosecutor 
would  not  be  discliarged  without  the  consent  of  certain  congressional 
leaders  and  other  congressional  pei-sonnel.  Did  he  give  you  that  assur- 
ance ?  Did  he  tell  you  that  in  person  ? 

'Sir.  BoRK.  Yes. 

Ms.  Holtzman.  He  did  ?  At  the  meeting  at  which  Mr.  Jaworski  and 
you  met  with  certain  Presidential  aides,  did  Mr.  Jaworski  ask  specif- 
ically if  he  would  be  fired  if  he  sought  to  obtain  Presidential  papers? 

Mr.  BoRK.  I  do  not  recall  him  saying  he  would  be  fired.  But  he  said 
he  wanted  full  independence,  and  when  I  said  he  had  to  have  the  power 
to  go  to  court  he  agreed  that  that  was  essential.  Everybodj^  else  agreed 
to  it.  It  seem.s  to  me  implied  in  that  is  if  you  go  to  court  you  will  not  be 
fired.  I  mean,  I  cannot  imderstand  what  it  means  otherwise. 

Ms.  Holtzman.  But  your  testimony  then  is  that  that  point  was  not 
specifically  discussed,  that  he  would  not  be  fired  if  he  went  to  court?' 

Mr.  BoRK.  I  did  not  hear  anybody  discuss  it  in  those  terms.  I  think  H. 
was  perfectly  clear  from  our  statement  that  he  must  have  the  power  to 
go  to  court.  Everybody  agreed  to  that.  I  did  not  then  turn  around  and 
say  "and  are  you  also  promising  not  to  fire  him?"  That  was  perfectly 
clear  from  the  discussion. 

Ms.  HoLTzisiAN.  Do  you  not  think  in  view  of  the  lack  of  confidence- 
that  many  of  tlie  people  in  this  country  feel  that  that  was  a  necessary 
question  to  have  asked  at  that  point  ? 

Mr.  BoRK.  I  think  the  question  was  really  answered  in  the  discussion 
without  putting  it  that  way. 

Ms.  Holtzman.  I  see.  Was  any  question  or  any  discussion  in  that 
meeting  about  the  necessity,  leaving;  aside  the  question  of  power,  the 
necessitv  that  Mr.  Jaworski  might  feel  for  seeking  Presidential  papers 
and  Presidential  tapes  ?  Did  that  come  up  ? 

Mr.  BoRK.  Yes.  Yes.  We  discussed  the  general  fact  that  there  are, 
that  there  are,  legal  contexts  in  which  the  Special  Prosecutor  may  feel' 
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he  needs  access  to  that  material  and  it  is  quite  clear  that  he  has  the 
power,  in  the  event  that  it  cannot  be  worked  out  cooperatively,  or  by- 
agreement,  that  he  has  the  power  to  seek  access  by  judicial  process. 

Ms.  HoLTZMAN.  How  mauv  names  did  you  submit  to  the  President? 

Mr.  BoRK.  I  did  not  submit  any  names.  I  did  not  submit  any  names 
to  the  President. 

Ms.  HoLTZMAN.  For  this  appointment  ? 

Mr.  BoRK.  I  am  afraid  I  must  describe  to  you  a  rather  disor.oanized 
process  because  I  was  a  man  operating  without  a  stafT  and  with  a  few 
people  helping  out  on  an  ad  hoc  basis.  I  had  available  Mr.  Richardson's 
files  on  his  search  for  a  Special  Prosecutor.  I  read  part  of  those.  I  had 
an  assistant  read  all  of  them.  I  called  people  on  the  phone,  lawyers  I 
know,  academics  I  Imow.  I  kept  getting  names.  Then  I  would  discuss 
the  names  with  other  people.  Names  kept  going  on  the  list,  and  coming 
off  the  list.  When  we  got  to  Jaworski  the  reports  were  uniformly 
excellent  and  the  White  House  lawyers  knew  of  Llr.  Jaworski  and 
knew  that  he  was  a  top  flight,  responsible,  and  experienced  lawyer. 
And  at  that  point  we  got  him  in  to  talk  to  us  and  our  talks  were  com- 
pletely satisfactory  and  Mr.  Jawoi'ski  became  the  man. 

Ms.  HoLTZMAN.  Well,  to  clarify  my  own  thinking  in  your  own 
testimonv  you  submitted — did  you  submit  Mr.  Jaworski 's  name  to  the 
l^liite  House? 

Mr.  BoRK.  Well.  I  am  not  so  sure  I  like  the  connotation  of  "submit." 

Ms.  HoLTZMAN.  Well,  did  you  tell  them  in  the  "Wliite  House  you  were 
thinking  of  appointing  him  ? 

Mr.  BoRK.  Oh,  yes.  Oh,  yes.  We  talked  about  Mr.  elaworski  and  others 
repeatedly,  because  I  had  a  set  of  criteria  that  I  thought  any  man  had 
to  meet  and  some  of  the  names — frankly,  my  background  has  not  been 
in  prosecution  or  criminal  law  and  I  had  to  get  information  about 
these  people  because  I  thought  one  of  the  most  important  criteria 
for  selecting  this  man  be  that  he  have  prosecutorial  experience  which 
Mr.  Jaworski  has  a  great  deal  of. 

Ms.  HoLTZMAN.  Well,  if  you  were  appointing  the  Special  Prose- 
cutor, can  you  tell  us  why  you  wanted  to  give  his  name  to  the  White 
House  and  ask  for  White  House  approval  of  your  choice  ? 

Mr.  BoRK.  I  never  asked  for  White  House  approval.  But,  I  think 
it  was  important  that  the  man  have  "V^Hiite  House  aSvSurances  of  his 
independence.  And  Mr.  Jaworski  got  those  assurances.  I  am  sure  there 
probably  would  have  been  a  couple  of  lawyers  in  the  country  who 
because  of  their  outlook  or  something  else  that  the  White  House  woukl 
have  said  now,  wait  a  minute,  think  twice  about  that  one,  or  someone 
else  would  have  said  wait  a  minute,  think  twice  about  that  one.  But 
that  did  not  happen  with  respect  to  Mr.  Jaworski. 

Ms.  HoLTzMAN.  Thank  you.  My  time  has  expired. 

Mr.  HuNGATE.  Mr.  Hogan. 

Mr.  HoGAN.  Mr.  Bork,  continuing  along  that  line  of  questioninir, 
we  had  the  same  assurances  with  the  appointment  of  Mr.  Cox.  Did 
you  not  say  that  the  new  Special  Prosecutor  will  liave  authority  to 
seek  Presidential  papers  ? 

Let  us  assume  that  he  does  and  the  Prosident  again  says  you  are 
fired.  Wliere  are  we  then?  And  suppose  tho  President  then  comes  to 
the  leaders  of  the  Congress  as  he  indicated  he  would  and  they  say  no, 
we  do  not  concur  in  the  firing  of  him.  Wliei-e  are  we  then  ? 
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Mr.  BoRK.  Well,  I  think  v.-e  are  then  in  a  situation  which  is  so 
unrealistic  that  I  cannot  imagine  it  happening. 

Mr.  HoGAN.  Well,  a  lot  of  unrealistic  things  have  been  happening 
in  recent  weeks. 

Mr.  BoRK.  I  think  what  has  happened  in  re-cent  weeks  makes  that 
more  the  impossible  to  imagine  in  a  scenario. 

Mr.  HoGAN.  Well,  I  miglit  comment  that  several  months  ago  when 
the  big  dispute  about  all  of  the  tapes  vras  going  on  there  was  never 
any  indication  that  any  of  them  were  missing  and  no^v  we  find  tliat 
two  of  them  never  existed.  This  is,  I  think,  an  unusual  de\-elopment 
as  well. 

But  let  me  go  to  another  point.  Do  you  thiiik  enactment  of  any  of  this 
legislation  before  the  subcommittee  would  impede  the  investigation 
of  the  Special  Prosecutor's  Office,  or  since  it  is  ongoing  anyway,  would 
there  not  be  that  much  disruption  ^ 

Mr.  BoRK.  Well,  I  think  the  creation  of  a  new  Special  Prosecutor 
outside  of  the  executive  branch  is  bound  to  lead  to  delay  in  litigation 
and  challenges,  is  bound  to  lead  to  witnesses  we  are  dealing  with  now, 
or  the  Special  Prosecutor  forces  are  dealing  with  now,  backing  off 
because  maybe,  mavbe  they  are  telling  things  they  do  not  really  want 
to  tell  when  they  do  not  ideally  have  to  tell  it  because  tliey  no  longer 
are  dealing  with  a  viable  prosecution  force.  Yes,  I  think  there  is  con- 
siderable possibility  in  many  of  these-  bills  for  delay,  for  confusion, 
for  legal  v»'rangling. 

Mr.  HoGAN.  Now  some  quick  questions.  How  many  attorneys  are 
there  in  the  Criminal  Division  f 

Mr.  B<>RK.  I  cannot  answer  that.  I  do  not  know  exactly  how  many 
there  are. 

jMr.  HoGA?7.  Could  yon  supply  that  ? 

Mr.  BoRK.  I  certainly  can. 

Mr.  HoGAN.  When  you  augment  your  testimony  and  also  the  number 
of  attorneys  in  the  U.S.  attorney's  office  for  the  District  of  Columbia  ? 

]Mr.  BcRK.  I  do  not  know  that.  I  did  liave  that  figure  but  I  have 
forgotten  it.  Let  me  make  sure  somebody  is  writing  down  these 
questions  here.  OK. 

Mr.  HoGAK.  And  then  the  third  question  is  hoAv  many  attorneys 
are  there  on  the  Special  Prosecutor's  staff  ? 

Mr.  BoRK.  He  has  now  I  think  it  is  between  40  and  50. 

]Mr.  HoGAK.  I  am  curious  to  know  how  that  compares  with  the 
entire  Criminal  Division  and  the  entire  U.S.  attorney's  office. 

Mr.  BoRK.  Oh,  it  is  much  smnller.  T  think  it  may  not  be  that  much 
smaller  than  the  U.S.  attorney "s  office  for  the  District  of  Columbia 
but  it  is  much  smaller  than  the  U.S.  attorney  generally,  mavbe  not 
for  certain  areas,  but  it  is  nuich  smaller  than  the  Criminal  Division. 
But  then  the  jurisdiction  of  the  Special  Prosecutor  is  much  smaller 
than  the  total  Criminal  Division. 

IMr.  HoGAX.  Presumably  it  is  much  smaller  than  the  U.S.  attorney's 
office  which  has  the  whole  spectrum  of  criminal  prosecutions  in  the 
District  of  Cohnnbia,  but  I  would  be  curious  to  know  if  there  arc 
more  attorneys  on  the  Special  Prosecutor's  than  in  the  U.S.  Attorney's 
office. 
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Mr.  BoRK.  Mr.  Plogan,  the  number  of  attorneys  on  the  Special 
Prosecutor's  staff  happens  to  be  the  number  that  Mr.  Cox  has  em- 
ployed to  date.  There  is  no  limit.  Mr.  Jaworski  will  be  fully  entitled 
to  hire  more  attorneys  if  he  sees  fit. 

Mr.  HoGAN.  I  undei-stand  that  and  one  of  the  things  that  concerns 
me  is  there  does  not  appear  to  be  any  limitation  whatsoever  on  the 
Office  of  the  Special  Prosecutor. 

Mr.  BoRK.  Well,  the  only  limitation  is  what  the  Special  Prose-^ 
cutor  feels  he  needs  to  carry  out  his  powers  within  the  jurisdiction 
lie  has  been  given. 

Mr.  HooAX.  And  I  submit  that  is  not  much  of  a  limitation.  Thank 
you,  Mr.  Chairman. 

Mr.  HuNGATE.  On  page  3  of  your  statement,  you  relate  to  the  possi- 
bility of  an  unconstitutional  prosecutor  and  a  person  so  convicted 
on  a  second  trial  claiming  double  jeopardy.  Well,  do  you  think  it 
w^ould  be  double  jeopardy  if  you  are  prosecuted  by  someone  who  is 
not  really  a  prosecutor? 

Mr.  BoRK.  Mr.  Hungate,  as  I  indicated  there,  I  said  he  could  con- 
ceivably have  a  double  jeopardy  claim,  and  I  said  perhaps  more  plaus- 
ibly he  would  have  other  claims.  All  I  am  indicating  is  that  the  double 
jeopardy  claim  is  a  possibility.  I  do  not  think  it  is  a  very  strong 
one. 

Mr.  HuxGATE.  Thank  you.  I  woidd  say  I  agree  with  your  statement, 
I  think,  as  I  have  understood  it.  several  times  concerning  the  confirma- 
tion by  the  Senate  of  an  appointee  to  this  position  would  make  him 
even  inore  subject  to  being  discharged  simply  by  the  President.  As 
I  read  the  Federalist  Papers,  and  that  is  before  1879,  Madison  seems 
to  indicate  that  the  absolute  power  to  disuiiss  this  sort  of  official 
renders  him  even  more  subject  to  impeachment  for  those  sorts  of 
actions,  if  improper. 

Now,  page  6  of  your  statement  relates  to  the  separation  of  powers. 
You  are  not  a  watertight  compartment  man,  are  you  ?  I  mean,  you  rec- 
ognize these  powers  spillover  ? 

]Mr.  BoRK.  Xo,  sir.  I  am  not.  Whatever  else  I  am  I  am  not  a  rigid 
constructionist. 

Mr.  IIuNGATE.  So  we  do  sometimes  find  what  would  appear  to  be 
legislative  powei's  perhaps  in  treaties  being  exercised  by  the  President 
in  conjunction  with  approval  of  the  Senate  onl}^,  and  the  House  tak- 
ing no  i^art  ? 

^fr.  BoRK.  Mr.  Hungate,  I  wnsh  to  make  it  clear  that  the  separation 
of  ])owers  is  an  important  concept  but  of  course  the  Constitution  in 
many  important  areas  blends  powers  as,  for  example,  the  Senate  con- 
firmation of  a  Presidential  appointee  is  the  perfect  example  of  a  blend- 
ing of  powers. 

Mr.  Hungate.  Now,  on  page  9  regarding  the  constitutionality  of  tlie 
Supreme  Court  packing  plan,  rlo  you  think  the  plan  was  unconstitu- 
tional ?  I  want  to  get  some  outside  information  here,  or  was  it  simply 
Court  policy  ? 

]Mr.  BoRK.  No,  T  think  that  I  woidd  argue  that  it  was  unconstitu- 
tional because  I  think  it  was  designed  to  destroy  the  independent  ju- 
dicial review  function  of  the  Supreme  Court. 

Mr.  Hungate.  '\^niat  about  the  size  of  the  Supreme  Coui't,  has  it 
varied  ? 
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Mr.  BoRK.  Oh,  yes.  T  do  not  moan  to  say  it  would  bo  unoonstitntional, 
to  vary  the  size  of  the  Supreme  Court.  I  only  mean  that  plan,  I  think, 
was  quite  evidently  desi<>'ned  to  destroy  the  constitutional  law  the 
Supreme  Court  was  making.  I  happen  also  to  think  that  the  consti- 
tutional law  the  Supreme  Court  was  making  was  a  bad  law  but  that 
does  not  seem  to  mo  to  be  any  I'eason  to  destroy  the  Couit. 

Mr.  IIuxGATE.  One  last  item  that  I  am  concerned  about  and  that 
again  is  the  security  of  the  files  and  documents.  Now,  we  have  had  ]\Ir. 
Lacovara,  Mr.  Ruth,  and  Mr.  Ben-Veniste  here  and  I  would  appreciate 
anything  you  can  do  to  assui'c  that  tliose  files  are  all  intact  and  will  so 
remain  and  tliey  are  protected  under  Sirica's  order.  I  say  that  because 
we  have  so  represeiited  the  situation  to  (Congressman  ]\IcCloskey.  and 
induced  him  thereby  to  witlidraw  his  resolution  which  would  have 
made  them  more  or  less  available  to  all  of  the  Members  of  the  Houie. 
So,  you  understand  how  seriously  I  regard  that,  and  I  am  sure  you  do. 

Ml'.  B(iRK.  I  will  make  this  statement  now,  ]Mr.  ITungate,  that  the 
files  are  secure.  We  are  opei'ating  under  the  secui'ity  procedures  which 
are  quite  tight  that  Mr.  Cox  had  set  up  for  them.  I  will,  in  addition 
to  that,  if  you  would  like,  send  you  a  copy  of  the  order  entered  by 
Judge  Sirica  on  security  of  the  files. 

Mr.  HtJXGATE.  I  appreciate  your  attention  to  this  and  unless  there 
are  further  questions,  we  want  to  thank  you. 

Ms.  HoLTZMAX.  ]Mr.  Chairman  ? 

Mr.  HuxGATE.  Yes,  Miss  Holtzman. 

Ms.  Holtzman.  I  have  some  additional  questions  if  I  may  be  rec- 
ognized for  that  purpose. 

Mr.  Hi  XGATE.  Yes.  The  Chair  will  state  his  intention  to  adjourn 
not  later  than  1  o'clock  and  hopefully  sooner  and  to  resume  sitting  at  2 
o'clock  when  we  have  a  witness.  ]Mr.  Cox  is  scheduled  at  that  time.  You 
may  be  recognized.  Miss  Holtzman  is  recognized. 

Ms.  HoLTZMAX^.  Thank  you.  The  reason  T  am  asking  you  these  ques- 
tions is  because  I  hear  from  my  own  constituents  and,  in  fact,  from 
people  throughout  the  country  about  the  tremxOndous  concern  for  hav- 
ing an  independent  prosecutor  who  is  going  to  obtain  all  of  the  evi- 
dence relevant  and  necessary  to  tlie  investigation.  And  in  line  with  that 
T  want  to  probe  a  little  bit  the  attitude  of  the  "White  House  with  rogai-d 
to  some  of  tlie  materials  that  ]Mr.  Cox  requested  and  presumably  Avas 
fii'ed  foi-  having  sought.  Has  thei'e  been  attempt  on  the  part  of  the 
White  House  to  turn  over  to  the  Special  Prosecutor  or  to  you  during 
the  time  of  your  tenure  as  Acting  Attorney  General  any  of  the  White 
House  papers  that  Mr.  Cox  w^as  seeking?  Plave  you  requested  them 
and  have  they  turned  them  over  ? 

Mr.  BoRK.  Let  me  say  a  couple  of  things  and  I  hope  I  do  not  lose 
the  track  of  what  I  am  trying  to  say  before  I  get  to  the  end  and  if  I 
do  you  put  me  back  on.  T  understand  the  concern  of  the  constituents 
and  I  understand  everybody's  concern  about  the  need  for  the  independ- 
ence in  this  prosecution.  And  let  me  say  that  I  share  it  in  more  than 
a  general  sense  because  T  have  now  put  myself  on  the  line  about  this 
matter  that  it  must  be  independent.  Now,  I  am  sorry.  Havin.q;  made  that 
self-serving  statement  I  have  forgotten  what  I  was  supposed  to  answer. 

Ms.  Hoi.TZMAX^.  Well,  the  question  was,  in  view  of  the  concern 
about 

Mr.  BoRK.  Oh,  yes. 
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Ms.  HoLTZMAN.  The  independent  prosecutor,  has  the  Presielent  or 
the  White  House  at  tliis  point  and  during-  your  tenure  as  Acting  At- 
torney General,  begun  to  turn  over  any  of  the  papers  Mr.  Cox  requested 
and  said  were  not  bxjing  turned  over  to  him  ? 

Mr.  BoRK.  The  short  answer  to  that  is  that  I  have  not  been  directly 
involved  in  that.  I  Iqiow  that  Henry  Petersen,  with  Henry  Ruth,  was 
preparing  a  demand  for  documents  which  had  not  yet  been  produced. 
T  think  that  demand  has  probably  been  sent.  But,  I  have  been  letting 
Henry  run  that.  I  should  say,  in  all  fairness,  that  Elliot  Eichardson 
told  me  that  the  White  House  had  turned  over  vast  amounts  of  material 
to  Mr.  Cox  so  that  the  impression  that  they  had  been  withholding 
everything  was  not  an  accurate  impression. 

Ms.  HoLTZMAN.  I  was  not  talking  about  everything.  I  was  talking 
about  specific  papers  that  he  was  seeking  and  had  not  been  turned  over 
to  him.  So,  you  cannot  give  us  any  additional  information  ? 

Mr.  BoRK.  No,  I  am  afraid  I  would  have  to  ask  Mr.  Petersen  what  has 
happened  in  this  period. 

Ms.  HoLTZMAx.  I  see.  Second,  getting  back  to  the  point  alwut  your 
haviiig  submitted  a  name  to  the  White  House  or  having  given  Mr. 
Jaworski's  name  to  the  White  House,  you  did  that  you  said  in  order  to 
get  their  assurances  about  his  independence.  Prior  to  giving  the  White 
House  Mr.  Jaworski's  name,  did  you  have  any  conversations  with  any- 
body in  the  '\'Vliite  House  with  respect  to  the  standards  for  the  kind 
of  person  you  would  pick  for  the  Special  Prosecutor  ? 

Mr.  BoEK.  Well,  yes,  I  had  conversations  about  it,  but  it  was  quite 
clear  in  my  mind  what  those  standards  had  to  be.  I  know  a  lot  of 
lawyers,  or  could  have  found  a  lot  of  lawyers  who  could  have  per- 
formed the  special  prosecutor's  fmiction  very  well.  But,  I  thought  it 
was  essential  that  I  find  a  lawyer  who  was  nationally  known  and 
whom  the  bar  would  at  once  recognize  as  a  man  of  substance  and  a 
man  of  integrity  and  so  that  narrowed  the  field  a  good  deal.  Second, 
I  thought  it  essential  that  he  be  a  lawyer  with  prosecutorial  experience, 
because  in  this  kind  of  matter  there  are  going  to  be  a  lot  of  very 
tough  judgements  to  be  made,  and  I  want  them  made  by  a  man  who 
has  experience  with  that  kind  of  judgment. 

Ms.  HoLTZMAN.  Well,  prior  to  the  time  though  that  you  submitted 
or  gave  Mr.  Jaworski's  name  to  the  White  House,  did  you  discuss 
with  the  "Wliite  House  the  need  for  independence  in  the  prosecutor 
that  you  selected  ? 

Mr.  BoRK.  I  certainly  did  because  I  discussed  with  the  White  Hous3 
the  fact  that  as  long  as  I  was  in  charge  I  had  to  be  independent  and 
I  liad  to  have  ]:)Owcr  to  go  to  court. 

Ms.  HoT/rzMAN.  I  was  not  asking  about  your  independence.  T  was 
nskinof  prior  to  the  time  that  you  submitted  Mr.  Jaworski's  name  to 
the  '\^niite  House  or  said  that  this  was  the  man  that  you  intended  to 
appoint,  did  vou  discuss  the  need  for  independence  of  your  appointee? 

Mr.  BoRK.  Oh,  yes. 

Ms.  HoLTz:\rAN.  You  did,  specifically  on  that  ]:)oint  ? 

Mr.  BoRK.  Yes. 

Ms.  Hoi;rzMAX.  And  what  was  the  purpose  of  giving  them  Mr. 
Jav/orski's  nnme  if  you  had  received  assurances  prior  to  that  time? 

Mr,  BoRK.  Well,  I  wanted  them  to  give  Mr.  Jaworski  assurances  and 
I  also,  frankly,  I  talked  to  a  lot  of  law^yers  about  various  people  and 
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I  also  looked  for  information,  and  one  of  the  thifi^  that  Leonard 
Garment  could  do  for  me  was,  *'I  know  somebody  who  knows  him," 
or  "I  know  him,"  but  that  was  true  of  a  lot  of  people  I  talked  to. 

]Ms.  Holtz:man.  Well,  drawinsf  your  attention  to  October  20  when 
Mr.  Cox  was  fired,  is  it  not  a  fact  that  at  that  time  there  was  a  Federal 
regulation  on  the  books  stating  that  Mr.  Cox  could  be  fired  only  for 
gross  improprieties,  and  that  was  28  C.F.R.  section  0.37  ? 

Mr.  BoRK.  Yes;  there  was.  That  was  a  regulation  promulgated  by 
Mr.  Richardson  as  Attorney  General.  At  the  time  I  acted,  Mr. 
Richardson  was  no  longer  Attorney  General.  I  took  my  letter  to  Mr. 
Cox  to  be  an  amendment  of  that  regidation,  and  in  any  event  on 
JMonday  morning  I  rescinded  that  regulation.  Now  with  Mr.  Jaworski 
I  have  reinstated  that  regulation. 

]Ms.  HoLTZTiiAX.  But  presumably  if  you  resign  then  you  would 
regard  that  such  a  regulation  can  be  abrogated  in  the  future,  is  that 
correct  ? 

Mr.  RoRK.  If  I  resign  it  could  be  abrogated,  yes.  A  departmental 
regulation  can  always  be  amended  or  altered  or  rescinded. 

]Mr.  HoLTZMAN.  Is  it  not  a  fact,  Mr.  Attorney  General,  that  several 
Supreme  Court  cases  such  as  t^nited  States  ex  rel.  Accardi  vs. 
0''Shang]wesfiey^  hold  that  a  Secretary  or  head  of  a  department  is 
bound  by  the  regulations  on  the  boolcs  at  tlie  time  even  though  he  may 
have  full  power  to  change  those  regulations  ? 

Mr.  BoRK.  For  certain  purposes,  ye-s.  I  do  not  think  this  is  one  of 
those  purposes.  I  have  no  doubt  that  that  will  be  debated  in  some  other 
forum  perhaps. 

Ms.  HoLTZMAN.  Is  it  uot  truc  you  said  the  regulation  was  rescinded, 
but  it  was  not  rescinded  as  of  Saturday  or  took  effect  on  Saturday? 

Mr.  BoRK.  I  think  that  my  letter  as  of  Saturday  effectively  rescinded 
it  but  T  certainly  think  as  of  Monday  it  wjis  explicitly  rescinded. 

Ms.  HoLTzMAN.  Did  you  know  on  Saturday  when  you  issued  the 
order  firing  Mr.  Cox  that  28  C.F.R.  section  0.87  was  on  the  books? 

Mr.  BoRK.  Yes. 

Ms.  HoLTZMAN.  Thank  you.  I  do  not  have  any  further  questions. 

Mr.  IIuNGATE.  Any  questions  ?  Mr.  Mayne  ? 

Mr.  Maynk.  Thank  you.  Mr.  Bork,  I  will  try  to  make  this  brief 
because  you  ha^-e  been  testifving  for  a  long  while.  You  have  testified 
that  in  your  opinion  the  Watergate  prosecution  is  going  forward 
vigorously  at  the  present  time  ? 

]Mr.  BoRK.  That  is  correct. 

Mr.  Mayne.  And  that  the  entire  staff  which  former  Special  Pros- 
ecutor Cox  apjwinted  is  on  board  and  actively  carrying  its  functions? 

]\fr.  Bork.  That  is  correct.  One  of  the  first  things  Mr.  Henry 
Peterson  and  T  did  was  to  go  over  to  that  office  and  meet  with  the 
senior  personnel  and  urge  them,  with  all  of  the  persuasiveness  we 
could  nmster,  to  sta^^  on  board  as  a  matter  of  professional  obligation 
so  that  this  prosecution  and  investigation  could  be  conducted 
su/'cessfully. 

Mr.  Mayxe.  I  take  it  then  that  if  nothing  happens  to  impede  the 
work  of  that  staff  and  the  special  prosecutor  we  may  anticipate  indict- 
ments in  the  near  future? 

]Mr.  Bork.  That  is  mv  understanding. 
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Mr.  Matne.  Now,  you  said  in  response  to  a  question  from  one  of 
the  other  members  that  you  thought  it  would  be  extremely  unfortu- 
nate if  some  bill  such  as  we  are  considering  here  today  were  passed, 
since  because  of  its  dubious  constitutionality  it  would  in  some  way 
hamper  the  investigations  and  prosecutions  presently  underway.  I 
think  you  said  that  it  would  destroy  the  credibility  of  the  present 
prosecutors  and  that  they  would  not  be  able  to  get  the  same  coopera- 
tion from  witnesses  which  is  so  indispensable  to  any  successful  pros- 
ecution. I  wonder  if  you  would  elaborate  in  a  little  more  detail  as  to 
just  how  you  feel  the  enactment  of  these  bills  or  some  of  them  would 
have  that  very  disruptive  effect  on  the  Watergate  prosecution  and  the 
ultimate  bringing  to  justice  of  those  quilty  ? 

]Mr.  BoRK.  Well,  in  the  iirrit  place,  as  to  the  credibility  of  the  prose- 
cutors with  the  witnesses,  of  course,  many  of  the  witnesses  in  the 
criminal  matters,  are  themselves  implicated  and  are  willing  to  come  in 
and  tell  the  story  because  they  think  if  they  do  not  then  matters  will 
go  even  worse  for  them.  If  they  get  the  idea  that  they  are  suddenly 
dealing  with  a  Watergate  special  prosecution  force  which  may  not 
be  in  existence  much  longer  and  that  they  may  have  a  new  set  of 
lawyers  or  a  new  prosecutor  to  deal  with  whose  own  authority  may  be 
questionable,  many  of  those  men  and  women  may,  as  a  matter  of  pru- 
dence, decide  to  stop  cooperating  and  telling  their  stories  in  full  to  see 
what  happens.  Better  not  to  have  told  the  story  if  the  thing  is  going  to 
come  apart. 

Maybe  there  is  some  other  way  out.  I  think  that  is  the  primary 
danger  about  credibility  with  witnesses.  I  would  also  be  concerned  if 
that  kind  of  a  pattern  developed  about  who  was  the  Special  Prosecutor, 
about  the  possible  loss  of  legal  staff  from  what  is  now  an  intact  and 
functioning  prosecution  force.  And  I  think  that  would  be  very  unfor- 
tunate because  those  men  not  only  know  the  witnesses,  they  know  the 
files,  they  know  the  evidence,  they  are  deep  into  these  cases.  And  if 
their  confidence  in  whether  or  not  they  were  on  a  special  prosecution 
foi'ce.  and  who  is  the  Special  Prosecutor,  if  their  confidence  was  shaken 
and  they  began  to  get  resignations,  I  think  that  will  be  A'ery  unfor- 
tunate for  this  whole  matter. 

Mr.  Mayxa.  I  take  it  that  there  is  no  question  in  your  mind  that 
constitutionally  the  President  does  have  the  authority  to  appoint 
an  Attorney  General  with  the  advice  and  consent  of  the  Senate  and 
tlnit  you  as  the  Acting  Attorney  General  do  have  authority  to  appoint 
a  Special  Prosecutor? 

Mr.  BoRK.  There  is  no  doubt.  That  is  correct.  I  have  no  doubt  about 
it. 

Mr.  Mayne.  So  there  is  a  legally  constituted  Special  Prosecutor 
in  place  as  of  this  morning  carrying  out  his  functions  i 

Mr.  BoRK.  That  is  correct, 

IVIr.  Mayne.  Now,  if  one  of  these  bills  passes  and  is  signed  by  the 
President,  there  would  then  be  a  second  prosecutor  in  being,  would 
there  not  ? 

Mr.  BoRK.  That  is  correct. 
_  Mr.  Mayne.  And  there  would  be  competition  between  the  two  offices 
as  to  who  was  to  have  access  to  the  witnesses  and  to  everything  else 
necessary  to  carry  out  a  prosecution  ? 

Mv.  BoRK.  Well,  if  it  was  signed  by  the  President  so  that  the  Presi- 
dent agreed,  I  would  assume  that  the  President,  if  he  agreed  to  that 
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procedure,  would  abolish  the  present,  would  dii-ect  me.  or  direct 
Mr.  Saxbe  if  he  is  confirmed  at  that  time,  to  abolish  the  present  Water- 
gate special  prosecution  force  because  he  has  agreed  to  another  one, 
which  I  think  would  be  or  would  have  these  disastrous  etfects.  There 
might  not  be  competition  because  we  might  have  abolished  the  first 
one  and  set  up  a  second  one. 

Mr.  Mayxe.  But  then  if  the  President  did  sign  the  bill  there  would 
remain  the  constitutional  uncertainties  as  to  whether  or  not  such  a 
judicially  or  such  a  new  prosecutor  was  legally  appointed  { 

]Mr.  Bor.K.  Oh,  certainly,  Mr.  ISIayne.  The  President's  signature 
on  the  bill  would  in  no  way  remove  the  constitutional  doubts.  That 
would  remain  for  the  Supreme  Court. 

Mr.  Mayxe.  Thank  you. 

Mr.  BoRK.  ^lay  1  say  a  word  to  Mr.  Hogan?  JSIr.  Hogan,  I  have 
been  handed  information  you  asked  for  about  one  thing.  There  are  150 
assistant  I'.S.  attorneys  in  the  District  of  Columbia  U.S.  Attorney's 
Office  and  there  are  about  200  to  225  attorneys  in  the  Criminal 
Division. 

Mr.  HoGA^^  Thank  you. 

ISIr.  HuxGATE.  General,  in  recent  events  in  jMaryland  and  Baltimore 
and  so  on  there  has  been  a  commendable  degree  of  cooperation  has 
there  not,  between  State  prosecutors  and  the  Federal  prosecutors 
where  they  could  have  raced  into  court  I  suppose  separately  ? 

Mr.  BoRK.  As  I  understand,  yes,  sir. 

Mr.  HuxGATE.  So  it  is  possible  that  you  could  have  different  prose- 
cutors with  jurisdiction  over  the  same  or  similar  offenses  and  it  can  be 
worked  out  harmoniously  ?  It  has  been. 

Mr.  BoKK.  It  could  be  worked  out  harmoniously,  but  if  the  Special 
Prosecutor  outside  of  tlie  executive  branch  brought  any  prosecutions, 
we  would  be  into  the  constitutional  issue. 

Mr.  HuxGATE.  Yes.  ]Ms.  Holtzman. 

Ms.  HoLTZMAX.  Thank  you  again,  Mr.  Chairman. 

Mr.  Bork,  have  you  had  any  conversations  with  Mi'.  Jaworski  as 
to  his  intention  to  retain  members  of  ]Mr.  Cox's  special  prosecution 
staff? 

]Mr.  Bork.  Yes.  Yes  I  did.  I  sat  down  with  INIr.  Jaworski  and  Mr. 
Henry  Peterson  and  we  both  said  to  him  that  we  regarded  the  reten- 
tion of  that  force  intact,  in  place,  as  essential  to  the  exj^editious  and 
fair  handling  of  these  mattei'S  and  urged  him  very  strongly  to  meet 
with  that  group  and  urge  them  to  stay  on  the  job.  He  agreed  with  that 
and  my  tmderstanding  is  that  he  plans  to  meet  with  them,  explain  his 
intentions  and  urge  them  to  continue  with  their  work. 

]\Is.  HoLTz:\rAX.  Thank  you,  ]Mr.  Chairman. 

Mr.  HuxGATE.  Well,  in  the  absence  of  further  questions.  General, 
you  have  been  very  coiu-teous  and  patient  this  morning.  It  has  been  a 
lona'  period  of  questioning  and  we  appi'eciate  your  appearance  here. 

The  committee  will  now  adjoui-n  until  2  p.m. 

]\rr.  Bork.  Thank  you,  ]Mr.  Chairman. 

f^VAHiereupon.  at  12:50  p.m.  the  hearing  was  recessed  to  reconvene 
at  2  p.m.  this  same  day.] 

[A  subsequent  letter  and  attachments  from  Hon.  Eobert  H.  Bork 
follows :] 
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Office  of  the  Solicitor  General, 
Washington,  B.C.,  November-  7, 1973. 
Hon.  William  L.  Hungate, 

Chairman,   Svbcommittee   on    Criminal   Justice,    Committee   on   the   Judiciary, 
House  of  Representatives,  Washington,  B.C. 

Deak  Mb.  Chairman  :  During  the  course  of  my  appearance  before  the  Sub- 
committee on  the  Judiciary  yesterday  morning  several  questions  were  raised 
as  to  which  I  requested  the  opportunity  to  respond  in  writing. 

1.  Mr.  Pauley,  the  minority  counsel,  asked  whether  the  Congress  might  impose 
conditions  upon  the  removal  of  an  officer  appointed  by  the  President  alone, 
without  the  advice  and  consent  of  the  Senate.  He  suggested  that  such  a  power 
might  be  found  in  Article  II,  Section  2  of  the  Constitution  (the  Exception 
Clause),  which  provides:  "but  the  Congress  may  by  Law  vest  the  Appointment 
of  such  inferior  Officers,  as  they  think  proper,  in  the  President  alone,  in  the 
Courts  of  Law.  or  in  the  Heads  of  Departments." 

Preliminarily,  let  me  stress  that  my  primary  concern  is  that  the  Exception 
Clause  not  be  construed  to  undercut  the  constitutional  distribution  of  govern- 
mental powers.  The  suggestion  made  by  Mr.  Pauley,  since  it  would  vest  the 
appointment  of  the  Special  Prosecutor  in  the  Executive  Branch  does  not  trench 
upon  that  principle  as  severely  as  would  legislation  vesting  the  appointment 
power  in  the  courts. 

Even  so,  the  suggestion  raises  constitutional  questions.  Myers  v.  United 
States,  272  U.S.  52,  holds  that  an  officer  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate  is  a  superior  officer  whose  remo\al  cannot 
be  restricted  by  the  Congress.  On  the  other  hand,  if  Congress  vests  the  power 
to  appoint  an  "Inferior  Officer"  in  a  "Head  of  Department,"  it  would  seem  that 
Congress  might  also  restrict  to  some  degree  the  right  of  that  Department  head 
to  remove  such  an  officer.  United  States  v.  Perkins,  IIG  U.S.  48o.  The  text  of 
Exception  Clause  would  suggest  that  the  same  result  would  follow  if  the 
"inferior  Officer"  is  appointed  by  "the  President  alone"  under  an  appointing 
power  vested  by  the  Clause.  The  difficulty  is  that  if  the  President,  rather  than 
a  Head  of  a  Department,  malces  the  appointment  it  becomes  less  clear  that  the 
officer  is  in  fact  "inferior."  And  if  he  is  not  inferior,  no  limits  may  be  placed  on 
the  President's  powers  of  removal.  These  considerations  appear  to  iiave  led 
Mr.  Chief  Justice  Taft  writing  in  Myers,  supra,  to  conclude  the  Congress 
could  not  gain  control  over  removal  of  a  Presidential  appointee  simply  by  with- 
drawing the  necessity  for  his  confirmation  by  the  Senate.  He  stated  (272  U.S.  at 
161-102) : 

Whether  the  action  of  Congress  in  removing  the  necessity  for  the 
advice  and  consent  of  the  Senate,  and  putting  the  power  of  appoint- 
ment in  the  President  alone,  would  make  his  power  of  removal  in  such 
case  any  more  subject  to  Congressional  legislation  than  before  is  a 
question  this  Court  did  not  decide  in  the  Perkins  case.  Under  the  rea- 
soning upon  which  the  legislative  decision  of  1789  was  put,  it  might  be 
difficult  to  avoid  a  negative  answer,  but  it  is  not  before  us  and  we  do  not 
decide  it. 

2.  Congressman  Hogan  has  asked  for  my  views  as  to  the  relevance  of  a 
statute  enacted  by  the  First  Congress.  The  statute  to  which  he  referred  was 
entitled  "an  Act  for  the  Punishment  of  Certain  Crimes  against  the  United 
States."  The  Act  was  passed  April  30,  1700.  and  appears  at  1  Stnt.  112.  It  has 
been  suggested  that  §  16  of  the  Act  authorized  private  prosecutions  and  thus 
that  the  First  Congress  did  not  view  the  prosecution  function  as  inherently 
executive. 

Section  16  of  the  Act  (a  copy  of  which  is  enclosed)  was  directed  at  the  punish- 
ment of  larceny  in  the  federal  territories  ("places  under  the  sole  and  exclusive 
jurisdiction  of  the  TTnited  States").  The  statute  provided  that  a  person  couvicted 
was  to  be  fined  "not  exceeding  the  four-fold  value  of  the  property  stolen"  and 
further  provided  that  one  "moiety"  or  share  was  to  be  iiai(l  to  the  owner  of  the 
goods  and  "the  other  moiety  to  t\w  informer  or  prosecutor  .  .  .".  I  think  it  far 
from  clear  that  this  statute  authorized  i>rivate  prosecutions.  All  of  the  cases 
decided  under  §16  which  I  hnve  been  able  to  locate  appear  to  have  involved 
prosecutions  by  United  States  Attorneys.  See,  e.g..  United  States  v.  Davis.  .^ 
Mason  356;  United  States  v.  Clew,  4  Wasli.  700.  The  plirase  "inf<irmer  or  prose- 
cutor" may  well  have  referred  to  complainants  or  witnesses  rather  tlian  one 
who  tried  the  case. 
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In  any  event,  even  assnniins;  that  the  Act  authorized  certain  private  prosecn- 
tions.  that  fact  in  no  way  supports  the  proposition  that  the  Constitution  permits 
the  transfer  of  prosecution  functions  from  tlie  Executive  Branch  to  the  legis- 
lative or  tlie  judicial  branch.  The  authorization  of  private  prosecutions  in  the 
federal  territories — areas  where  a  governmental  strwture  did  not  exist  or 
existed  in  only  skeletal  form — could  be  viewed  as  lejjislation  adopted  under 
Art.  I,  §  8 — "The  Necessary  and  I'roper  clause" — to  assist  the  executive  in 
enforcing  the  laws.  As  you  know.  Congress  has  in  many  instances  provided 
for  enforcement  of  federal  civil  statues  by  private  parties.  Tliat.  however,  is  a 
far  different  matter  from  transferring  pro.secution  functions  to  the  judicial  or 
legislative  branches. 

3.  I  am  also  enclosing :  (1 »  a  copy  of  the  order  entered  by  Judge  Sirica  on 
October  26.  1973.  with  respect  to  the  custody  of  the  files  of  the  Watergate  Special 
Prosecution  Force:  and,    (2)   a  co]>y  of  the  charter  of  the  special  prosecutor. 

4.  Some  of  the  information  I  furnished  to  the  Committee  in  response  to 
Congressman  Hogan's  inquiry  concerning  the  number  of  attorneys  in  the  Crimi- 
nal Division  of  the  Justice  Department,  tlie  United  States  Attorney's  Otttce 
of  the  District  of  Columbia,  and  the  Special  Prosecutor  Force  was  erroneous. 
The  correct  figures  are :  434  attorneys  in  the  Criminal  Division  of  the  Justice 
Department :  154  attorneys  in  the  Ignited  States  Attorney's  Office  for  the  Dis- 
trict of  Columbia  :  and  42  attorneys  in  the  Special  Prosecutors*  force. 

Sincerely, 

Robert  H.  Bork. 
Acthuj  Attorney  General. 

[First  Congress.  Sfss.  II.  Cli.  !).  1790] 

Larceny,  irhat  cases  shall  be  judged,  and  how  punished,  Act  of  March  3,  1825, 
eh.  27. 
Sec.  16.  And  he  it  [further]  ena-cted.  That  if  any  person  within  any  of 
the  places  under  the  sole  and  exclusive  jurisdiction  of  the  United  States, 
or  upon  the  high  seas,  shall  take  and  carry  away,  with  an  intent  to  steal 
or  purloin  the  personal  goods  of  another ;  or  if  any  person  or  persons,  having 
at  any  time  hereafter  the  charge  or  custody  of  any  arms,  ordnance,  munition, 
shot,  powder,  or  habiliments  of  war  belonging  to  the  United  States,  or  of  any 
victuals  provided  for  the  victualing  of  any  soldiers,  gunners,  marines  or  pioneers, 
shall  for  any  lucre  or  gain,  or  wittingly,  advisedly,  and  of  purpose  to  hinder 
or  impede  the  service  of  the  United  States,  embezzle,  purloin  or  convey  away 
any  of  the  said  arms,  ordnance,  munition,  shot  or  powder,  halnliments  of  war, 
or  victuals,  that  then  and  in  every  of  the  cases  afores»id.  the  person  or  persons 
so  offending,  their  coiinsellors,  aiders  and  abettors  (knowing  of  and  privy  to 
the  offences  aforesaid)  shall,  on  conviction,  be  fined  not  exceeding  the  four- 
fold value  of  the  property  so  stolen,  embezzled  or  jnirloined  ;  the  one.  moiety 
to  be  paid  to  the  owner  of  the  goods,  or  the  United  States,  as  the  case  may  be, 
and  the  other  moiety  to  the  informer  and  prosecutor,  and  be  publicly  whipped, 
not  exceeding  thirty  nine  stripes,  (a) 

Receivers  of  stolen  goods,  rf  hoiv  punished,  Act  of  March  3,  1025,  cli.  27 

Sec.  17.  And  he  it  further  enacted.  That  if  any  person  or  persons,  within 
any  part  of  the  jurisdiction  of  the  United  States  as  aforesaid,  shall  receive 
or  buy  any  goods  or  chattels  that  shall  be  feloniously  taken  or  stolen  from  any 
other  person,  knowing  the  same  to  be  stolen,  or  shall  receive,  harbour  or  conceal 
any  felons  or  thieves,  knowing  them  to  be  so,  he  or  they  being  of  either  of  the 
said  offences  legally  convicted,  shall  be  liable  to  the  like  punishments  as  in 
the  case  of  larceny  before  are  prescribed. 

United   States   District   Court  for  the   District   of   Colfmbia 

IN  RE  investigations  BY  JUNE  5.  1972  GRAND  .TURY  AND  AUGUST  13,  197.S  GRAND  .JURY 

Order 

T^pon  consideration  of  the  motion  dated  October  25,  1073,  submitted  on  behalf 
of  the  grand  juries  pursuant  to  Rule  6  of  the  Federal  Rules  of  Criminal  Proce- 
dure and  28  U.S.C.  1651,  it  is  by  the  Court  hereby 

Ordered : 
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1.  The  transcripts  of  testimony  taken  before  the  above-captioned  grand  juries^ 
all  reporters'  notes  of  such  testimony,  all  exhibits  introducetl  before  the  grand 
juries,  and  all  writings,  memoranda,  notes,  and  other  files  containing  informa- 
tion derived  from  such  testimony  or  exhibits  or  secured  pursuant  to  grand  jury 
subpoena,  and  located  within  the  office  of  the  former  Watergate  Si>ecial  Prose- 
cution Force,  8th  and  9th  floors,  1425  K  Street,  N.W.,  Washington,  D.C.,  are 
declared  to  be  in  the  custody  of  this  Court. 

2.  The  Administrator  of  the  General  Services  Administration  is  directed  to 
Instruct  all  officers  of  the  Federal  Protective  Service  assigned  to  security  func- 
tions at  the  above  described  offices  of  the  foregoing  provision  and  not  to  ijermit 
the  removal  of  any  transcripts,  exhilnts.  memoranda,  files,  or  other  writings 
from  those  offices  except  in  the  possession  of  an  attorney  employed  by  the 
Watergate  Special  Prosecution  Force  as  of  the  close  of  business  on  October  19, 
1973.  Except  for  personal  papers,  such  attorneys  may  remove  such  materials 
only  for  the  purpose  of  conducting  legal  proceedings,  interviewing  witnesses,  or 
otherwise  discharging  their  official  duties.  In  addition,  Henry  E.  Petersen,  As- 
sistant Attorney  General  in  charge  of  the  Criminal  Division,  may  remove  copies 
of  such  materials  for  the  same  purposes. 

3.  No  materials  shall  be  removed  from  the  above  describetl  offices  by  any 
person  unless  a  true  and  exact  copy  of  all  such  materials  is  left  in  the  customary 
file  in  those  offices. 

4.  The  provisions  of  this  order  shall  remain  in  full  force  and  effect  pending 
further  order  of  the  Court,  either  on  application  of  the  movants,  the  Acting 
Attorney  General,  the  Assistant  Attorney  General  in  t^-harge  of  the  Criminal 
Division,  or  upon  the  Court's  own  motion. 

5.  The  United  States  Marshal  for  the  District  of  Columbia  is  directed  to  serve 
forthwith  certified  copies  of  foregoing  order  and  moving  papers  upon  the  Ad- 
ministi'ator  of  the  General  Services  Administration,  the  Director  of  the  Federal 
Bureau  of  Investigation,  the  Director  of  the  I'nited  States  Marshals  Service,  or 
the  Acting  Assistant  Attorney  General  for  Administration.  Department  of 
Justice. 

Department  of  Justice 

Title  28 — Judiciai.  Administration 

Chapter  I — Department  of  Justice 

Part  O — Organization  of  the  Department  of  .Justice 

Order  No.  551-73 

ESTABLISHING   THE   OFFICE  OF   WATERGATE    SPECIAL   PROSECUTION   FORCE 

By  virtue  of  the  authority  vested  in  me  by  28  U.S.C.  509.  510  and  5  U.S.C. 
301,  there  is  hereby  established  in  the  Department  of  Justice,  the  Office  of  W^ater- 
gate  Special  Prosecution  Force,  to  be  headed  liy  a  Director.  Accordingly,  Part  O 
of  Chapter  1  of  Title  28.  Code  of  Federal  Regulations,  is  amended  as  follows : 

1.  Section  0.1(a)  which  lists  the  organization  units  of  the  Department,  is 
amended  by  adding  "Office  of  Watergate  Special  Prosecution  Force"  imme- 
diately after  "Office  of  Criminal  Justice." 

2.  A  new  Subpart  G-1  is  added  immediately  after  Subpart  G,  to  read  as 
follows : 

"Snl)2)art  G-1 — Office  of  Watcnjafc  special  Prosecution  Force 

§  0.37  G(veral  Function.^. 

The  Office  of  Watergate  Special  Prosecution  Force  shall  be  under  the  direction 
of  a  Director  who  shall  be  the  Special  Prosecutor  appointed  by  the  Attorney  Gen- 
eral. The  duties  and  responsibilities  of  the  Special  Prosecutor  are  set  forth  in  the 
attached  appendix  which  is  incorporated  and  made  a  part  hereof. 

§  0.38  Specific  Functions. 

The  Special  Prosecutor  is  assigned  and  delegated  the  following  specific  fimc- 
tions  with  respect  to  matters  specified  in  this  Subpart : 

(a)  Pursuant  to  28  U.S.C.  515(a),  to  conduct  any  kind  of  legal  proceeding, 
civil  or  criminal,  including  grand  jury  ])roceedings.  which  I'nited  States  attorneys 
are  authorized  by  law  to  conduct,  and  to  designate  attorneys  to  conduct  such 
legal  proceedings. 

(b)  To  approve  or  disapprove  the  production  or  disclosure  of  information  or 
files  relating  to  matters  within  his  cognizance  in  response  to  a  subpoena,  order. 
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or  other  demand  of  a  court  or  other  authority.  (See  Part  16(B)  of  this  chapter.) 
(c)   To  apply  for  and  to  exercise  the  authority  vested  in  the  Attorney  General 

under    18    U.S.C.    6005    relating   to    immunity    of    witnesses    in    Congressional 

proceedings. 

The  listing  of  these  specific  functions  is  for  the  puriwse  of  illustrating  the 

authority  entrusted  to  the  Special  Prosecutor  and  is  not  intended  to  limit  in  any 

manner  his  authority  to  carry  out  his  functions  and  responsibilities." 
Date  :  2  Nov.  1973. 

Robert  H.  Bork, 
Acting  Attorney  General. 


Appendix 


DUTIES  AND  RESPONSIBILITIES  OF  THE  SPECIAL  PROSECUTOR 

The  Si)cci<il  Prosecutor. — There  is  appointed  by  the  Attorney  General,  within 
the  Department  of  Justice,  a  Special  Prosecutor  to  whom  the  Attorney  General 
shall  delegate  the  authorities  and  provide  the  staff  and  other  resources  described 
below. 

The  Special  Prosecutor  shall  have  full  authority  for  investigating  and  pros- 
ecuting offenses  against  the  United  States  arising  out  of  the  imauthorized 
entry  into  Democratic  National  Committee  Headquarters  at  the  Watergate,  all 
offenses  arising  out  of  the  1972  Presidential  Election  for  which  the  Special 
Prosecutor  deems  it  necessary  and  appropriate  to  assume  responsibility,  allega- 
tions involving  the  President,  members  of  the  White  House  staff,  or  Presidential 
appointees,  and  iiny  other  matters  which  he  consents  to  have  assigned  to  him 
by  the  Attorney  General. 

In  particular,  the  Special  Prosecutor  shall  have  full  authority  with  respect 
to  the  above  matters  for  : 

— conducting  proceedings  before  grand  juries  and  any  other  investigations 
he  deems  necessary  : 

— reviewing  all  documentary  evidence  available  from  any  source,  as  to 
which  he  shall  have  foil  access ; 

— (lereiniiniiig  whether  or  not  to  contest  the  assertion  of  "Execxitive 
Privilege"  (»r  any  other  testimonial  privilege  ; 

— determining  whether  or  not  application  should  be  made  to  any  Federal 

court  for  a  grant  of  imnnuiity  to  any  witness,  con.sisteiitly  with  applicable 

statutory  requirements,  or  for  warrants,  subpoenas,  or  other  court  orders; 

— deciding  whether  or  not  to  prosecute  any  individual,  lirm,  corporation 

or  group  of  individuals  : 

— initiating  and  conducting  prosecutions,  framing  indictments,  fiiing  in- 
formations, and  handling  all  aspects  of  any  cases  within  his  jurisdiction 
(whether  initiated  before  or  after  his  assumption  of  duties),  including  any 
appeals  : 

— coordinating  and  directing  the  activities  of  all  Department  of  .Justice 
l>ersoiinel.  including  I'nited  States  Attorneys; 

— dealing  with  and  appearing  before  Congressional  committees  having 
jurisdiction  over  any  asjiect  of  the  above  matters  and  determining  what 
documents,  information,  and  assistance  shall  be  provided  to  such  committees. 
In  exercising  this  authority,  the  Special  Prosecutor  will  have  the  greatest 
degree  of  independence  that  is  consistent  with  the  Attorney  (ieneral's  statutory 
accountability  for  all  matters  falling  within  the  jurisdiction  of  the  Depait- 
mcnit  of  .Justice.  The  Attorney  General  will  not  countermand  or  interfere  with 
tlie  Special  Prosecutor's  decisions  or  actions.  The  Special  Prosecutor  will  deter- 
mine whether  and  to  wh;it  extent  he  will  inform  or  consult  with  the  Attorney 
Genei'al  about  the  conduct  of  his  duties  and  responsibilities.  In  accordance  witli 
assurances  given  by  the  President  lo  the  Attorney  General  that  the  President 
will  not  exercise  his  Constitutional  powers  to  effect  the  discharge  of  the  Special 
Prosecutor  or  to  limit  the  independence  that  he  is  hereby  given,  the  Special 
Prosecutor  will  not  be  removed  from  his  duties  except  for  extraordinary  im- 
proprieties on  his  part  and  without  the  President's  tirst  consulting  the  Majority 
and  the  Minority  Leaders  and  Chairmen  and  ranking  Minority  Members  of  the 
.Judiciary  Committees  of  the  Senate  and  House  of  Representatives  and  ascertain- 
ing that  their  consensus  is  in  accord  with  his  proposed  action. 
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staff  and  Resource  Support 

1.  Selection  of  Staff. — The  Special  Prosecutor  shall  have  full  authority  to 
organize,  select,  and  hire  his  own  staff  of  attorneys,  investigators,  and  supporting 
per'^oiniel.  on  a  full  or  part-time  basis,  in  such  numbers  and  with  sucli  tiUEdifica- 
tions  as  he  may  reasonably  re<iuire.  He  may  request  tlie  Assistant  Att<»rneys 
General  and  other  officers  of  tlie  Department  of  Justice  to  assign  such  personnel 
and  to  provide  such  other  assistance  he  may  reasonably  require.  All  ixTSounel  in 
the  Department  of  .Justice,  including  United  States  Attorneys,  shall  cooperate 
to  the  fullest  extent  possihle  with  the  Special  Prosecutor. 

2.  Budget.— The  Special  Prosecutor  will  he  provided  with  such  funds  and 
facilities  to  carry  out  liis  responsibilities  as  he  may  reasonably  require.  He  shall 
have  the  right  to  sulmiit  budget  requests  for  funds,  positions,  and  other  assist- 
ance, and  such  requests  shall  receive  the  highest  priority. 

3.  Designation  and  Responsibility. — The  personnel  acting  as  the  staff  and 
assistants  of  the  Special  Prosecutor  siiall  be  known  as  the  Watergate  Special 
Prosecution  Force  and  shall  he  responsilile  only  to  tlie  Special  Prosecutor. 

Continued  Responsiiilities  of  Assistant  Attorney  General,  Criminal  Division.— 
Except  for  the  specific  investigative  and  prosecutorial  duties  assigned  to  the  Spe- 
cial Prosecutor,  the  Assistant  Attorney  General  In  charge  of  the  Criminal  Divi- 
sion will  continue  to  exercise  all  of  the  duties  currently  assigned  to  him. 

Applieahle  Departmental  Policies. — Except  as  otherwise  herein  specified  or  as 
mutually  agreed  hetween  the  Special  Prosecutor  and  the  Attorney  General,  the 
Watergate  Special  Prosecution  Force  v\'ill  he  subject  to  the  administrative 
regulations  and  policies  of  the  Department  of  Justice. 

Piidlic  Reports. — Tlie  Special  Prosecutor  may  from  time  to  time  make  public 
such  statements  or  reports  as  he  deems  appropriate  and  sliall  upon  comi'Jetion 
of  his  assi.gnment  submit  a  final  report  to  the  appropriate  persons  or  entities  of 
the  Congress. 

Duration  of  Assignment. — The  Special  Prosecutor  will  carry  out  these  respon- 
sibilities, with  the  full  support  of  the  Department  of  Justice,  until  such  time 
as.  in  his  .iudgment.  he  has  completed  them  or  until  a  date  mutually  agreed 
upon  hetvt-een  the  Attorney  General  and  himself. 

AFTERNOOX    SESSION 

INfr.  H^fxCtAte.  Tho  rominittoe  will  h?  in  orrler. 

"Wo  are  resnmino;  hearinp:s  on  House  Joint  Eesolution  Tf^l-  and 
related  mcasiii'es  providing:  for  the  appointment  of  a  Special 
Prosecutor. 

We  are  pleased  to  have  VN-ith  us  this  afternoon  ^fr.  Archibald  Cox, 
the  former  Specinl  Prosecutor. 

I  understand  that  you  do  not  have  a  prepared  statement.  ]Mr.  Cox, 
but  YOU  will  speak  to  u.s  extemporaneously. 

TESTIMONY  OF  HON.  ARCHIBAID  COX,  FORMEE  SPECIAL 

PEOSECTJTOE 

Mt\  Oox.  T  liave  pulled  my  thoujjhts  toffether.  Mr.  Chairman,  and 
I  would  be  glad  to  speak  for  a  few  minutes  about  the  question  tliat  is 
before  the  committee  and  then  answer  any  questions  you  havQ. 

^Ir.  Httngate.  We  would  l>e  pleased  to  hear  from  you.  You  may 
proceed  as  von  wish,  and  at  the  conclusion  of  your  statement  we  will 
innuire  under  the  5-minute  rule. 

Mr.  Cox. 

Mr.  Cox.  As  I  see  it,  Mv.  Chairman,  the  single  greatest  need  of  the 
cor.ntry  today  is  the  restoration  of  confidence  in  the  basic  int^egrity  of 
g-overnmfrnt. 

We  may  and  do  safely  diffar  over  policies  and  programs.  But  in  a 
free  society  no  govei-nment  is  possible  without  a  large  degree  of  basic 
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ti-nst  I>otAveoi-!  the  n-oveniors  and  the  g:ovemed.  Tlmt  basic  trnst  has 
been  badly  sliaken  l>y  a  vai'iety  of  causes  and  events,  some  witliin,  and 
others  ontside  the  Government. 

One  maior  cause — and  only  one  in  my  judjxment — but  one  major 
cause  is  the  evidence  giving  reason  to  believe  that  there  has  b<'en  crim- 
inal abuse  of  power  and  position  by  some  pei-sons  high  in  the  execu- 
tive branch.  I  say  "evidence  giving  reason  to  believe"  in  order  to 
emphasize  that  the  allegations  liave  not  been  pro^-ed,  and  that  some 
or  possibly  all  may  pro^'e  to  be  unfounded. 

It  is  equally  plain,  however,  that  some  allegations  rest  upon  evi- 
dence that  is  not  insignificant,  or  that  i)erha])s  can  l^e  said  to  make 
a  prima  facie  case,  although  the  fact  remains  to  he.  proved  one  Avay  or 
another. 

In  this  condition  of  affairs,  I  suggest,  one  indispensable  step  toward 
tlie  restoration  of  trust  in  the  integrity  of  our  Government  is  a  careful, 
fairminded,  humane,  and  exhaustive  investigation  into  the  facts,  fol- 
lowed l)y  prosecution  of  any  wrongdoers,  and  full  disclosure  of  the 
true  facts  with  respect  to  the  innocent  as  well  as  the  guilty,  insofar 
as  it  is  humanly  possible  to  discover  the  ti-ue  facts. 

Such  a}i  investigation  and  prosecution,  if  it  commanded  public 
confiden(^e.  would  not  only  demonstrate  the  capacity  of  our  go\'eni- 
mental  institutions  to  cleanse  themselves,  but  it  would,  I  think,  dem- 
onstrate the  realities  of  the  ancient  principle  of  equal  justice  under 
law  by  sliowing  tliat  those  guilty  of  wrongdoing  in  high  office  are 
subject  to  the  same  laws  as  those  whose  station  in  life  may  not  be 
as  high. 

The  kind  of  investigation  required  and  the  essential  public  confi- 
dence in  its  integi'ity  can  be  connnanded,  I  believe,  only  by  an  inde- 
pendent prosecution  force  outside  the  normal  hierarchy  of  the  execu- 
tive branch  v.ith  statutory  powers  and  duties,  and  resting  upon  a 
statutory  base.  My  belief  in  that  principle  is  not  lessened  by  the  recent 
appointment  of  Mr.  Leon  Jaworski.  I  want  to  make  it  clear  that  none 
of  my  remarks  bespeak  any  lack  of  confidence  in  him.  I  have  known 
him  some  and  worked  with  him  some,  and  certainly  in  those  connec- 
tions he  has  been  a  man  of  not  only  capability,  but  courage  and 
in.tegrity. 

So  that  what  I  shall  ha\e  to  say  is  in  every  sense  institutional,  and 
not  in  any  sense  personal. 

When  I  speak  of  an  inclepen.dent  prosecutor  I  have  a  number  of 
things  in  mind.  It  is  of  the  utmost  im^wrtance,  I  believe,  that  he  should 
be  free  to  determine  into  what  subjects  within  his  jurisdiction  he  will 
inquire,  how  far  he  will  press  the  inquiry,  and  which  he  wnll  ])ut 
first  in  order  of  priority.  And  it  is  equally  important,  of  couree.  that 
he  have  the  formal  ]:)owers  to  ii'dict.  to  give  immunity,  to  appear  before 
graiid  jui-ies  and  ot  lier  things  of  that  kind. 

The  need  for  inde{>endence.  as  I  see  it.  rests  ujwn  a  number  of  con- 
siderations. The  first  is  the  problem,  familiar  to  all  of  us  as  it  is  to 
lawvers.  of  divided  loyalty  or  conflict  of  intercvSt,  as  it  may  be  put.  I 
think  it  is  simply  institutionally  unsound  or  even  impossible  for  a  man 
under  the  direction  of  the  executive  branch  to  inquire  into  the  doings 
of  those  who  either  Avere  or  are  high  in  the  executive  branch.  The 
pressures  on  either  side  are  too  strong. 
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This  is  not  purely  a  theoretical  concern.  There  is  some  evidence  that 
it  is  of  i^ractical  importance.  Those  of  you  who  have  followed  the 
testimony  before  the  Ervin  committee  of  the  Senate  will  recall  the 
pressures  that  the  White  House  put  on  Patrick  Gray  when  he  was 
Director  of  the  FBI.  There  was  an  instruction  to  Assistant  Attorney 
General  Petersen  at  one  point  that  he  was  not  to  inquire  into  the 
break-in  at  the  office  of  Dr.  Fielding,  Ellsberg's  psychiatrist,  because 
it  involved  matters  of  national  security. 

There  was  an  incident  in  which  Liddy.  one  of  those  who  was  asso- 
ciated with  the  Watergate  break-in.  went  out  to  the  golf  course  a  few 
clays  later  and  saw  Attorney  General  Kleindienst.  and  it  was  a  very 
long  time  before  that  action  of  Liddy  s  was  ever  reported  to  the 
investigators. 

Similarly,  going  back  to  past  events,  there  was  the  failure  to  inquire 
into  the  activities  of  Donald  Segretti,  who  was  perhaps  not  in  charge 
of  but  most  active  in  the  various  dirty  tricks  during  parts  of  the  1972 
campaign. 

These  are  things  which  I  think  go  to  illustrate  the  difficulties  which 
arise  when  a  man  who  is  subject  to  tlie  normal  duties  and  pressures  in 
the  executive  branch  undertakes  to  conduct  an  investigation  into  af- 
fairs involving  his  associates,  or  j^ossibly  his  superiors. 

The  second  reason  I  think  an  independent  prosecution  force,  and 
therefore  an  independent  Special  Prosecutor,  is  of  very  great  im- 
portance is  to  give  witnesses  confidence  in  their  security.  I  have  two 
particulars  in  mind.  During  the  time  that  I  was  Special  Prosecutor, 
a  number,  not  a  large  number,  but  a  siffjiificant  number  of  witnosses 
came  to  us  and  offered  information,  some  of  which  were  leads  that  were 
not  impoi-tant,  and  some  of  which  were  leads  that  seemed  perhaps 
significant,  and  others  of  which  clearly  had  important  information. 
And  a  number  of  them  made  it  very  clear  that  they  would  not  have 
given  this  inforuiation  to  the  Department  of  Justice  or  to  any  other 
organization  wliich  was  not  only  not  independent  but  not  entirely 
separate  from  the  executive  bi-anch,  so  that  their  identity,  for  a  time 
at  least,  and  perliaps  longer,  what  they  said,  what  charges  they  made, 
or  what  theii-  positions  vrere,  would  not  be  reported  to  others  in  the 
executive  branch. 

I  don't  mean  to  imply  that  their  fear  of  re]:)risal  was  necessarily 
justified.  I  do  think  it  is  a  human  failure,  and  one  that  we  have  to  take 
account  of  in  seeking  to  set  up  sound  arrangements  of  this  Irind. 

A  somewhat  different  example  is  afforded  by  the  case  of  John 
Dean.  His  identity  and  his  basic  story,  of  course,  have  been  well  known, 
because  he  gave  it  to  the  Ei'Nan  comuiittee.  Just  liefore  the  eA'ents  that 
led  to  my  being  here  today,  he  decided  to  plead  guilty.  And  I  believe 
that  he  has  a  good  deal  more  information  to  give. 

It  is  speculation,  or  partly  speculation,  on  my  part,  and  T  can't 
^'ouch  for  it  100  percent,  but  T  am  strongly  persuaded  from  what  was 
reported  to  me,  that  Mr.  Dean's  de<nsion  to  plead  guilty  resulted 
fi-om  the  fact  that  he  became  coi^vinced  that  the  work  of  the  special 
prosecution  forces  was  for  real,  that  it  was  truly  independent  of  the 
Department  of  Justice  and  th.e  rest  of  the  executive  branch,  and  con- 
sequently, he  concluded,  as  T  understaiul  it,  that  he  was  not  likely  sim- 
pl  V  to  be*  made  a  scapegoat,  l)ut  that  if  he  ])leaded  guilty  and  coopei-ated 
with  the  rest  of  the  investigation,  and  if  there  were  indictments,  any' 
prosecutions  would  be  vigorously  pressed. 
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Again  I  refer  to  this  sinipl}-  as  an  illustiation.  1  do  not  mean  to  en- 
dorse or  assert  disbelief  in  Mr.  Dean's  highly  controversial  testimony. 
That  is  something  tliat  one  sliouldn't  pass  judgment  on,  even  as  a 
prosecutor,  until  the  investigation  is  (•omi)leted.  And  as  far  as  I  was 
concerned,  the  investigation  wasn't  completed  and  isn't  completed. 

But  I  think  the  reference — whatever  the  truth  may  be — illustrates 
that  independence  does  afford  opportunities  for  getting  testimony, 
testimony  to  be  carefully  scrutinized  sometimes,  and  to  be  weighed  with 
care  before  it  is  accepted,  but  nonetheless  testimony  that  may  be  im- 
portant which  wouldn't  be  available  in  other  cases. 

The  third  i-eason  for  sti'essing  the  need  for  an  independent  special 
prosecution  force  is  that  it  should  be  one  which  is  in  a  position  to 
resist  direct  and  indirect  White  House  pressures  to  limit  the  investi- 
gation. And  I  use  the  word  White  House  with  all  its  vagueness,  be- 
cause my  knowledge  does  not  go  behind  that  symbol. 

But  there  wei-e  occasions  vrhen  I  was  S})ecial  Prosecutor  that  it  Avas 
quite  clear  to  me  that  someone,  calling  from  the  Executive  Office 
Building  or  the  White  House,  would  speak  to  the  Attorney  General 
and  urge  him  to  urge  me  to  limit  the  investigation. 

I  want  to  make  it  plain  that  the  Attorney  Geneial  never  did  more 
than  raise  reasonable  questions,  and  that  if  I  had  a  reasonable  answer, 
he  indicated  his  satisfaction. 

This  was  possible.  I  think,  for  two  reasons.  One  was  that  there  were 
very  strong  guarantees  of  independence  in  the  so-called  guidelines 
which  had  been  written  at  the  time  his  name  was  before  the  Senate 
Judiciaiw  Couimittee.  The  other  rested  in  the  fact  that  Elliot  Richard- 
son and  I  had  a  long  time  and  warm,  though  not  really  intimate, 
relationship.  And  I  knew  him  well  enough  to  know  that  he  wouldn't 
put  any  improper  pressure  on  me,  and  he  knew  me  well  enough  to 
know  that  the  best  way  to  get  me  to  do  something  I  didn't  want  to  do 
was  to  attempt  to  put  pressure  on  me. 

But  the  incidents,  nevertheless,  are  revealing  of  the  problem  of 
pressure,  unless  you  have  an  arrangement  that  guarantees 
independence. 

I  mentioned  three.  There  came  a  day  when  it  was  printed  in  one 
of  the  West  Coast  newspapers  that  the  Special  Prosecutor  was  inves- 
tigating San  Clemente  and  the  expenditures  made  on  the  place  at  San 
Clemente.  It  was  no  time  at  all  before  the  Attorney  General's  tele- 
phone started  ringing  from  San  Clemente,  and  a  very  few  minutes 
later  that  my  telephone  was  ringing  from  the  Attorney  General. 

Now,  the  fact  was — and  I  don't  want  to  mislead  anybody  about 
this — the  fact  was  that  we  were  not  launching  an  investigation  of  any 
size  or  depth  or  detail.  The  newspaper  story  resulted  from  the  fact 
that  I  had  said  to  my  executive  assistant.  I  think  I  ought  to  know 
something  about  all  these  charges  about  San  Clemente.  Pull  together 
what  is  public  knowledge  and  give  me  a  memo  on  it.  so  I  at  least  will 
Iniow  when  people  speak  to  me  about  it. 

And  he  had  taken  what  I  think  seemed  to  him  the  very  nntuj-al 
course  of  calling  up  a  newspaper  and  asking  for  all  its  clips. 

Well,  the  result  was  headlines.  And  having  mentioned  the  su.bjcct, 
I  should  say  perhaps  that  at  least  while  I  was  Special  Prosecutor, 
beyond  what  is  already  public  knowledge,  this  had  been  put  at  least 
on  a  back  burner  as  something  that,  for  the  present  and  the  immedi- 
ately foreseeable  future,  would  have  been  a  misexpenditure  of  our 
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energies,  particularly  because  the  House  committee  was  better 
equipped  than  we  were  and  was  going  to  go  into  the  subject.  But  I 
think  again  it  shows  my  main  point. 

Another  example  was  when  it  came  out  in  the  newspapers  that  the 
Special  Prosecutor  was  going  to  investigate  the  antitrust  actions  with 
respect  to  Precision  Valve  Co.,  the  company  of  which  the  predominant 
owner  was  Mr.  Abplanalp.  Again  I  guess  there  must  have  been  calls 
to  the  Attorney  General,  because  he  called  me.  I  was  able  to  satisfy 
him  tliat  this  was  a  matter  within  my  jurisdiction,  and  that  it  was 
better  that  we  proceed  with  it.  And  indeed  the  investigation  did  go 
forward.  And  it  was  concluded  that  the  antitrust  settlement  was  han- 
dled in  entirely  routine — I  shouldn't  have  said  settlement — the  anti- 
trust action  was  handled  in  an  entirely  proper  routine  fashion. 

The  third  illustration  is  of  a  little  diti'erent  character.  And  that  is 
why  I  added  it  to  the  other  two. 

Some  of  you  will  remember  that  there  came  a  time  not  many  weeks 
ago  Avhen  the  papers  wei-e  tilled  with  stories  tliat  an  indictment  was 
about  to  be  returned  by  the  Federal  grand  jury  here  in  Washington 
growing  out  of  the  break-in  of  the  office  of  Dr.  Fielding,  Ellsberg's 
psychiatrist.  It  wasn't  long  after  those  stories  appeared  tliat  counsel 
for  one  of  the  persons,  who  thought  he  miglit  be  indicted,  began  pre- 
senting to  us  the  argument  tluvt  the  trial  of  any  such  indictment  would 
be  damaging  to  tlie  national  interest,  because  the  defendant  would 
push  to  put  in  evidence  matters  that  should  be  kept  as  State  secrets, 
and  the  release  of  which  would  be  injuhous  to  the  welfare  of  the 
Nation. 

About  the  same  time,  the  Attorney  General  called  to  raise  the  same 
question.  And  the  impression.  I  got  was  tliat  the  reason  he  had  called 
was  that  at  least  one  of  the  defendants  had  been  in  toucli  with  White 
House  counsel,  who  had  in  turn  been  in  touch  witli  him. 

I  emphasize  agaiji  that  in  this  instance  there  was  cleai'ly  nothing 
improper  about  this.  Indeed,  the  question  tliat  the  Attorney  General 
raised  was  what  I,  as  a  law  professor,  would  call  a  good  question.  It 
caused  me  to  go  back  and  put  the  question  to  my  staff.  And  the  problem 
is  one  that  needed  to  be  wrestled  with. 

It  was  rather  the  sequence  of  communication  that  seemed  to  me  to 
illustrate  the  need  for  arrangements  guaranteeing  inde])eiidence.  The 
I'aising  of  such  question  witli  one  who  has  the  guarantees  of  indej^end- 
ence  can  be  a  very  useful  thiiio-.  P)iit  the  raising  of  such  things  with  one 
wlio  is  subject  to  the.  man  who  raises  them  in  any  real  sense  may  have 
an  altogether  different  effect. 

Now,  I  once  again — and  I  am  sorry  to  keep  Duiting  these  things  in — 
I  once  aofain  must  say  a  word  out  of  caution,  because  my  role  was  tliat 
of  a  jn'osecutor.  I  spoke  of  stories  appeariuiji:  in  the  newspa])ers  that 
such  an  indictment  was  going  to  be  returned.  That  is  time.  I  did  not 
mean,  in  referring  to  the  news]>aper  stories,  to  lend  any  sunpovt  to  th^ 
stories  to  indicate  that  an  indictment  was  in  fact  going  to  be  returned. 
It  w^ould  have  been  improjier  for  me  to  comment  on  that.  And  I  nni 
simply  stating  the  chronology  of  events. 

The  fourth  reason,  in  my  judgment,  for  an,  independent  speciid 
prosecution  foice  is  because  it  is  necessary  to  be  sure  that  the  Special 
Pfosecutor  and  his  staff  will  have  the  legal  standing  and  the  will  to  use 
all  forms  of  legal  process  to  obtain  information  from  other  parts  of  the 
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execntive  branch  of  the  Goveiiiiuont.  1  am  y;oiiii»;  to  develop  this  at  a 
little  length  if  I  may,  Mr.  Chairman,  and  1  iust  mention  it  now. 

A  second  requirement  for  the  kind  of  investioation  necessary  to  re- 
store faith  in  our  (Government  and  faith  in  the  ])rincii>le  of  equal  jus- 
tice under  law  is,  1  think,  that  the  jurisdiction  of  the  Special  Prosecu- 
tor should  be  just  as  broad  as  the  jurisdiction  vested  in  me  under  the 
guidelines.  That  jurisdiction  fell  into  three  parts.  1  speak  somewhat 
loosely  of  the  hrst.  It  dealt  with  the  Watergate  break-in  and  what  has 
come  to  be  known  as  the  resulting  covei'U}). 

The  second  was  to  deal  with  oifenses  arising  out  of  the  1972  Presi- 
dential campaign. 

And  the  third  branch  of  the  jurisdiction  covered  allegations  against 
tlie  President,  White  House  assistants,  and  othei*  Presidential 
ai)pointees. 

And  the  last,  I  think,  and  in  its  se<-ond  and  third  aspects — in  other 
words,  allegations  against  White  House  assi-:tants  and  other  Presi- 
dential appointees — was  a  very  important  head  of  juiisdicrion. 

Now,  the  reason  I  say  the  jurisdi(  tion  should  be  just  as  Ijroad  is  be- 
cause of  the  character  of  the  investigations  which  the  evidence  seemed 
to  warrant,  even  though  the  result  might  have  been  to  eondude  that  in 
the  particular  area  being  investigated  thei-e  was  no  wrongdoing. 

We  divided  our  work  roughly  into  five  sections.  One  was  V^^^^^^"' 
gate,  and  the  so-called  coverup!^  A  second  dealt  with  the  subject  of 
campaign  contributions.  I  thiiik  I  ought  to  give  you  three  illustra- 
tions so  you  will  know  tlie  kind  of  things  they  covered.  One  is  the  un- 
lawful corporate  contributions,  which  you  have  seen  i-eportecl  in  the 
press,  those  by  American  Airline-,  Gulf  Oil.  MM,  and  I  would  l^e  sur- 
prised if  tliere  weren't  other  charges  of  that  kind  for  the  coming  time 
in  the  ensuing  months. 

An  example  of  a  somewhat  dilTerent  problem  is  the  very  large  con- 
tribution by  Associated  Milk  Prodricevs,  Inc.,  because  there  was  a 
question  in  connection  with  that  contribution  as  to  whether  it  did  not 
have  an  undue  influence  on  governmental  action.  I  say  a  question.  And 
again  I  must  emphasize.  I  am  not  prejudging  the  question.  But  that 
illustrates  one  aspect  of  the  campaign  contribution  investigation. 

Mr.  HoGAN.  Could  I  interrupt  and  ask  the  witness  a  question  at  that 
point  ? 

Mr.  HuNGATE.  A  brief  one. 

Mr.  HoGAX.  In  connection  with  that  milk  investigation,  all  I  know 
about  it  is  what  I  have  read  in  the  newspapers.  Bn.t  there  were  indica- 
tions that  overtures  were  made  to  Senator  Humphrey  and  to  others. 
And  I  wonder  if  these  aspects  of  that  were  investigated  as  well,  lead- 
ing toward  a  possible  indictment. 

Mr.  Cox.  1  honestly  am  unable  to  tell  you,  because  I  had  not  liad 
a  very  recent  rejxtrt  from  the  men  who  were  pursuing  that  investiga- 
tion. I  do  know  that  in  the  case  of  campaign  contributions  there  has 
been  a  charge  filed  by  reason  of  a  gift  to  Senator  Humphrey's  nom- 
ination campaign,  just  as  thei-e  had  been  charges  on  the  other  side  of 
the  political  fence.  But  I  am  afraid  I  am  ignoi-ant,  Mr.  Hogan,  on  the 
matter  of  the  milk  producers. 

Mr.  HocjAN.  Thajik  you. 

Mr.  Hfngate.  Thank  you  for  ])ermitting  the  interrui)tion.  We  will 
hold  them  for  as  far  back  as  we  can.  But  we  do  have  some  interesting 
questions  for  j'ou. 
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Mr.  Cox.  The  tliird  example  of  the  type  of  inquiry  being;  pressed 
under  the  head  of  campaign  contributions  was  into  what  there  was  at 
least  some  reason  to  believe  was  a  very  large  money-raising  etl'ort 
supervised  within  the  White  House  staft'in  1969  and  1970,  which  may 
have  violated  even  the  campaign  contribution  laws,  political  commit- 
tee laws  then  in  existence. 

There  is  much  work  to  be  done  in  both  these  first  two  areas.  The 
third  cateo-ory.  as  we  labeled  it,  was  called  dirty  tricks.  And  it  is  fre- 
quently associated  with  the  name  of  Donald  Segretti.  I  think  that 
there  is  probably  less  additional  work  to  be  done  in  that  area  than 
others  I  mentionod,  although  the  question  of  whether  there  was  any 
higher  responsibility  for  the  dirty  tricks  remains  open. 

Fouith.  I  would  categorize  as  possible  offenses  involving  the  abuse 
or  attempted  abuse  of  the  power  and  processes  of  Government.  I  em- 
phasize possible.  One  was  the  break-in  at  Dr.  Fielding's  that  I  have 
mentioned  before.  And  that,  of  course,  has  been  gone  into  very  care- 
fully. 

Another  example  is  the  bugging  of  various  persons,  some  in  posi- 
tions which  may  have  been  sensitive  in  terms  of  the  national  security, 
and  others  apparently  not  in  such  positions. 

A  tliird  example  is  at  least  the  possible  attempted  per^'el•sion  of  the 
Internal  Revenue  Service.  So  far  as  I  know,  at  least  one  such  possible 
effort  clearly  was  repudiated  by  the  Sei-vice  and  the  Secretary  of  the 
Treasury.  And  v.hen  speaking  of  possibilities,  T  want  to  disavow  and 
put  to  rest  any  innuenclos  in  that  connection.  Neveitheless,  the  question 
whether  there  was  an  effort  to  do  it  r'^mains.  And  mv  statement  about 
putting  it  to  rest  does  not  cover  the  full  point  of  time  either. 

Finally,  I  mention  in  tliis  connection  instances  that  arose  with 
respect  to  tlie  handling  of  possibly  hostile  moml^ers  of  an  audience  by 
Secret  Service  ao-ents.  argual)ly,  possibly,  or  some  such  words,  under 
the  direction  of  high  officers  of  the  Government  in  such  a  way  as  to  de- 
prive them  of  their  civil  rights. 

One  of  the  examples  that  has  been  in  the  press  a  good  deal  and 
therefore  I  can  mention  it,  was  Billy  Graham  Day  in  Noi'th  Carolina. 
I  think  it  was  in  1970. 

And  then  finally  there  remains  a  great  deal  of  work  still  to  be  done 
in  connection  witli  tlie  ITT  investig;ition  with  which  you  are  all  at 
least  familiar  enough  to  loiow  what  cliaracter  it  takes. 

I  underscore  once  again  that  those  are  avenues  of  inquii-y,  and  that 
my  mentioning  them  should  not  be  taken  as  implying  that  there  Avould 
be  an  indictment  in  any  case,  or  for  that  matter  that  there  would  not 
be  an  indictment  in  any  case. 

A  third  and  im])ortant  aspect  of  any  statute  creating  an  independent 
prosecutor  in  my  judgment  would  be  that  he  should  be  given  the  power 
and  the  duties  to  use  legal  processes  to  obtain  evidence  in  the  executive 
branch.  I  believe  that  both  the  ])ower  and  the  duty  are  absolutely 
essential  if  this  is  to  be  the  kind  of  exhaustive  and  impartial  inquiry 
that  will  be  reassuring.  Unless  that  evidence  is  available  I  do  not  think 
any  findings  of  innocence  could  be  completely  reassuring.  And  in 
terms  of  finding  the  guilty  parties,  most  of  the  evidence  bearing  ou 
most  of  those  areas  are  in  the  papers  in  the  executive  branch.  And  of 
course,  the  documentary  evidenc€>,  the  paper  evidence,  has  the  value 
that  it  is  not  subject  to  all  the  vagaries  and  weaknesses  of  human' 
recollection. 
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I  want  to  discuss  this,  as  1  said,  at  some  length,  partly  because  T 
regard  it  as  terribly  important,  and  i)artly  because  it  has  been  contro- 
versial in  connection  with  my  dismissal. 

I  should  also  make  it  plain  that  what  I  say  about  the  furnishing  of 
information  and  the  difficulties  of  obtaining  information  is  based 
iipon — as  my  testimony  in  the  Senate  was — a  memorandum  prepared 
for  me  by  niy  stali"  shortly  before  I  was  dismissed,  sliortly  })efore  the 
controvei'sy  in  which  1  asked  him  to  sununarize  the  state  of  atfaii-s 
with  respect  to  recpiests  for  information.  I  believe  it  to  be  entirely 
accurate,  but  1  am  testifying  in  a  sense,  too,  on  something  that  is 
secondhand. 

It  is  plain  that  some  things  were  supplied  to  the  special  prosecution 
force.  Logs  listing  meetings  and  phone  calls  between  various  in- 
dividuals and  the  President  were  sunplied.  And  they  were  supplied 
for  Dean,  Haldeman,  Mitchell,  Ehrlichman,  and  Petersen, 

I  believe  there  were  no  meetings  at  which  were  present  Chapin, 
Hunt,  Liddy,  and  Straclian.  And  consequently  when  I  complained  on 
one  occasion  that  we  had  never  been  given  those,  I  was  in  error,  be- 
cause there  simply  was  nothing  to  give,  and  I  apparently  had  been 
told  that  and  forgotten  it. 

On  the  other  hand,  there  were  a  number  of  logs  that  were  promised 
back  in  June  or  July  that  the  special  prosecution  force  did  not  have, 
at  least  at  the  time  that  my  memorandum  was  prepared,  involving 
names  associated  with  the  Fielding  break-in. 

A  significant  file  with  respect  to  ITT  was  supplied  to  us.  The 
Strachan  political  matters  memorandums  were  supplied  under  the 
subpena.  And  there  were  a  number  of  other  individual  papers  which 
we  obtained  from  time  to  time,  some  known  to  me,  and  I  suspect 
others  in  the  office  that  are  not  known. 

But  I  must  say  tliat  despite  those  bits  of  cooperation,  I  came  to 
have  the  feeling  that  the  effort  to  obtain  information  from  the  Execu- 
ti^e  offices  and  from  counsel  to  the  President  resulted  on  the  whole 
in  delay,  evasion,  and  finally  in  refusal.  And  I  think  because  I  attach 
so  much  em|)hasis  to  this  point  in  any  legislation  you  write,  it  would 
be  worthwhile  perhaps  to  indicate  the  difficulties,  character  of  the 
difficulties. 

There  were  a  number  of  things  that  we  specifically  requested  that 
have  simply  not  been  forthcoming.  On  August  2o,  for  example,  there 
was  a  request  for  items  A  through  II.  That  would  be  eight  different 
kinds  of  things,  records  and  logs  reflecting  meetings  and  telephone 
conversations  between  Young,  Krosfh.  Colson,  Ehrlichman,  Hunt,  and 
Liddy  between  June  13,  1971,  and  Decem]:)er  11,  1071.  This  is  a  -j^eriod 
that  spans  the  Ellsberg-Fielding  break-in;  second,  logs  of  meetings 
between  the  President  and  those  individuals  in  tlie  same  period. 

Third,  records  sent  or  received  by  the  individuals  named  above 
relating  to  the  Pentagon  Papers,  Ellsberg,  Fielding,  Hunt,  Liddy, 
Hunt  and  Liddv  special  project  No.  1,  Project  Odessa,  or  Project  O. 
These  were  all  activities — maybe  all  would  be  activities  of  the 
plumbers. 

Fourtli,  records  of  telephone  calls  between  August  1,  1971,  and 
September  15, 1071. 

Fifth,  all  records  relatinar  to  the  subjects  described  above  that 
were  removed  from  Krogh's  files  at  the  DeDartment  of  Transnorta- 
tion  and  delivered  to  the  White  Plouse  or  "P'xecutive  Office  Building 
between  October  31,  1971,  and  May  31,  1972. 
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The  other  three  items  are  simihir  to  those.  I  think  I  have  given  you 
an  illustration.  Those,  as  I  said,  were  asked  back  on  August  p3.  And 
to  the  best  of  my  knowledge,  none  of  them  have  been  supplied.  The 
request  was  narrowed  in  terms  of  what  was  needed  at  once  about 
a  month  ago.  But  even  the  narrower  list,  to  the  best  of  my  knowledge, 
has  not  been  sup2:)lied. 

Another  example  was  a  request  for  records  relating  to  the  ware- 
tapi)ing  of  Joseph  Kraft.  That  w^as  presented  August  27,  and  has 
not  been  filled. 

A  second  example  of  th.e  difficulty  of  obtaining  information  of  course 
is  afforded  by  the  famous  tapes  and  memorandums  relating  to  conver- 
sations with  the  President, 

I  should  say  sim])ly  that  the  nine  tapes  that  were  covered  by  the  sub- 
pena  that  v.as  taken  out  of  the  district  court  were  not  the  only 
ones  v:liich  would  be  important  to  the  full  investigation  of  these  sub- 
jects. Hut  they  were  good  examples,  and  were  therefore  chosen  for  the 
court  case. 

A  third  aspect  of  this  problem  was  simply  the  delays  in  obtaining 
things.  For  example,  it  was  in  July  after  we  got  a  subpena  that  the 
counsel  to  the  President  advised  the  court  that  the  so-called  political 
matters  memorandums  prepai-ed  by  Strachan  for  Mr.  Haldeman 
would  be  supplied.  But  it  was  actually — I  am  going  by  memorv — but 
it  was  f)  weeks  or  more  or  later  that  we  ever  got,  actually  got  the 
memorandums. 

Xov\\  some  of  the  t'ine  can  be  Ir.id  at  n^y  dcnretep  in  tl'i^  I  acr.:uiesc(>d. 
Mr.  J.  Fi-ed  Buzhardt  called  me  sometime  after  saying  that  they  would 
supply  the  papers  and  said: 

Look  here,  some  of  these  papers  aren't  conceivably  relevant,  but  they  would 
be  damaging  in  a  way  to  investigatoi-s  not  engaged  in  any  investigation  anybody 
woidd  be  interested  in.  Do  we  have  to  supply  you  with  those? 

I,  of  course,  replied  : 

Well,  nntil  I  can  see  them  and  make  sure  tliat  they  are  not  in  any  way  related 
to  an  investigation  I  should  conduct,  wliy  of  eourse  you  don't  ha.ve  to  give  us 
those.  I  am  not  out  to  embarrass  people  unnecessarily  for  tilings  which  are  not  in 
any  sense  involved  in  wrong  doing  of  any  kind  and  are  therefore  not  a  proper 
subject  of  investigation. 

But  there  was  tlie  difficidty  in  obtaining  tlie  log-^.  tlsat  I  mentioned 
at  the  beginning,  and  the  fact  that  some  of  them  haven't  been  supplied. 

Another  source  of  concern  al>out  this  matter  of  obtaining  papers  is 
illustrated  h\  an  excerpt  from  a  memorandum  wi-itten  to  me  by  one  of 
the  attorneys  on  my  staff  concerning  an  intei'view  with  a  man  who  I  can 
identify  as,  formally  or  not,  a  member  of  the  White  Ilou'^e  staff',  but 
whom  t  v.ould  prefer  to  call  X.  if  you  don't  mind.  Mr.  Chairman.  And 
he  refers  to  another  member  of  the  staff  whom  I  would  prefer  to  call  Y. 
if  I  may. 

X,  who  was  the  witness  being  interviewed  by  one  of  our  attorneys, 
also  cxplaijied  that  immediateiy  after  Y  testitied  before  the  Sen.ate 
Watei-gate  Connnittee.  Y  indicated  to  X  that  tlie  Senate  was  going  to 
subpena  X"s  and  Y's  political  files.  X  con.sulted  with  Buzhardt.  Avho 
determined  that  to  avoid  tlie  subpena  pi'oblem  all  of  X's  political  tiles 
should  be  dej)ositcd  in  the  President's  files.  That  day  X  rombed  his 
file  and  deposited  the  relevant  niateiial  in  the  l*resident's  file. 

T  do  not  mean  to  insinuate  that  there  was  anvtlTrng  ilh^gal  or  im- 
pi-oper  about  this.  I  just  don't  know  as  to  that,  1  honestly  don't  know. 
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and  therefore  for  the  need  of  somebody  who  has  the  power  and  really 
Avill  o-o  after  them. 

The  same  thing,  or  same  sort  of  thing,  a])parently  happened  to  a 
number  of  other  papers.  Of  course,  the  tapes  themselves  were  takeu 
fi-om  their  normal  custody  wliere  (hey  could  have  been  subpcnaed 
by  a  subpena  directed  to  the  head  of  the  Secret  Service  and  put  in  the 
personal  custody  of  tiie  President.  v>liich  was  the  only  reason  for 
regretfully  taking  tJie  steps  of  having  to  name  him  a  defendant. 

And  I  give  you  one  more  example  to  illustrate  my  point.  A  number 
of  the  tiles  maintained  by  individuals  whose  names  have  been  connected 
with  "Watergate  were  impounded  when  they  left  the  Government,  and 
have  been  put  under  security  in  a  separate  room,  I  think  a  number  in 
the  Executive  OtHce  J^uilding  oi-  the  White  House. 

Quite  clearly,  those  })ai)ers  contain  the  most  pertinent  and  persuasive 
evidence  on  the  subject  of  inquiry  that  I  listed.  Quite  clearly  too  they 
contain  a  lot  of  other  inf(nniation  which  would  be  utterly  irrelevant 
to  the  inquiry,  and  which — well,  I  don't  th.ink  it  would  have  done  any 
harm,  but  I  can  see  how  it  might  have  been  thought  inconvenient  or 
unvrise  for  a  Special  Prosecutor  to  be  poring  o\er  them. 

So  that  the  problem  was  one  of.  well,  how  could  they  be  separated 
out?  And  my  suggestion  was,  well,  why  don't  we  begin  by  having  an 
inventory  made,  and  then  at  least  the  Special  Prosecutor  and  his  office 
can  identify  what  he  really  needs.  But  after  a  long  period  I  was  told — 
it  doesn't  appear  in  the  logs — that  the  in\entory  was  not  forthcoming. 

I  mention  these  things  simply  to  bring  out  the  point  that  the  obtain- 
ing of  information  from  executive  files  will  be  of  the  utmost  im- 
portance, and  that  the  power  to  seek  through  legal  process  to  attach 
tliis  evidence  is  clearly  one  that  should  be  given,  any  special  prosecutor, 
and  I  tliink  by  statute.  I  say  by  statute  not  only  to  make  it  clear  and 
irrevocable  and  give  the  public  confidence  that  it  will  be  so.  but  also 
because  during  tlie  legal  arguments  theie  comes  from  time  to  time 
the  suggestion  that,  well,  one  employee  in  the  executive  branch — to  wit, 
Cox — surely  can't  use  legal  process  to  seek  to  obtain  evidence  from 
another  higlier.  And  in  the  case  before  the  court,  involving  the  grand 
jury  seeking  information  fi'om  the  executive  branch,  the  President,  I 
did  not  tliink  that  idea  would  prevail.  Neither  of  the  courts  thought 
it  serious  enough  to  mention. 

But  if  tliere  is  legislation  on  this  subject,  I  think  it  would  be  very 
wise  to  put  in  the  legislation  an  ex])licit  provision  giving  the  Special 
Prosecutor  the  standing  to  seek  legal  process  to  obtain  evidence  needed 
both  in  the  grand  jury  investigation  and  at  any  trial. 

Obviously,  an  important  element  of  any  legislation  would  be  an 
autliority  for  an  independent  budget.  And  I  think  there  should  be 
in  such  legislation  a  limit  on  the  i-emovability  of  the  Special 
Prosecutor. 

This  raises  the  first  of  the  constitutional  questions  that  have  to  be 
thought  about  in  comieetion  with  the  legislatioji  we  are  discussing. 

There  are  three  important  cases.  One  was  the  Myers  case,  in  which 
Chief  Justice  Taft  wrote  for  a  divided  court  during  the  1920's,  and 
held  the  old  Tenure-of -Office  Act  unconstitutional,  because  it  tended 
to  limit  the  President's  power  to  remove,  I  think  it  was.  postmasters. 

The  second  important  case  is  the  case  of  Humphrey's  Executor.  You 
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will  recall  tiiat  he  was  a  Federal  Trade  Commissioner  whom  President 
Franklin  Roosevelt  sought  to  remove,  and  the  removal  was  held 
improper. 

And  the  third  was  a  case  involving  a  member  of  the  War  Claims 
Commission— the  name  has  slipped  my  mind,  I  am  sorry  to  say.  In  my 
view,  the  case  of  Humphrey's  Executor,  and  the  ensuing  case  involving 
a  member  of  the  War  Claims  Commission,  both  give  firm  support  to 
the  proposition  that  under  the  circumstances  now  existing,  the  Con- 
gress could  appropriately  limit  the  grounds  foi-  removing  any  person 
who  might  be  appointecl  Special  Prosecutor. 

The  decisive  distinction  between  the  Myers  case  and  those  cases  as 
1  read  them  is  that  the  cases  that  sanction  the  limit  on  the  power  of 
removal  speak  on  whether  there  is  a  need  for  independence.  And 
if  there  is,  as  in  the  obvious  case  of  a  member  of  the  Fedci'al  Trade 
Commission,  or  a  member  of  the  War  (^hiims  Commission,  then  the 
court  indicates  that  the  limit  may  be  in.iposed.  It  would  seem  to  me 
that  in  this  instance  there  is  an  obvious  need  for  independence,  for 
the  reasons  I  have  stated,  that  is  simply  unrealistic  to  ask  the  whole 
public  to  believe  that  a  pi-osecutor  who  is  in  the  executive  branch  and 
not  guaranteed  some  protection  against  removability  will  feel  entirely 
free  to  press  the  questions  of  the  conduct  of  past  and  pi'esent  members 
of  the  executive  branch  to  the  limit.  There  ai-e  ipidividuals  who  could 
and  would  do  that  and  as  I  said  before,  yiv.  Jaworski,  so  far  as  my 
experience  with  him  goes,  may  well  be  one.  But  here  we  need  the 
appearance  that  will  satisfy  the  public  of  independence  and  integrity 
just  as  much  as  the  fact  of  independence  ;ind  integrity. 

Mr.  Chairman.  I  have  been  so  long — — 

Mr.  HuxoATK.  Woidd  that  be  the  Werner  case  ? 

Mr.  Cox.  I  guess  that  is  the  name  of  it :  yes.  I  think  it  is. 

The  last  point  I  was  going  to  speak  to  was,  how  should  the  Special 
Prosecutor  be  ^elected.  As  I  see  it.  there  ai'e  thi'ee  choices:  One,  tliat 
the  appointment  be  made  by  the  President  Avith  the  advice  aiid  consent 
of  the  Sejiate:  two,  that  the  appointment,  and.  thei-efore.  any  question 
of  removal,  be  made  by  the  District  Court  of  the  I'nited  States  for  the 
District  of  Columbia;  and  the  third  would  be  sort  of  a  combination 
of  the  two. 

It  occurred  to  me  that  perhajjs  a  wise  solution,  and  one  not  subject 
to  the  same  constitutional  doubts  as  the  second  one,  would  be  to  pi-o^-ide 
for  appointment  by  the  President  by  and  with  the  ad\ice  and  consent 
of  th(>  Senate,  but  to  provide  that  if  no  appoijitment  was  made  with  the 
advice  and  consent  of  the  Senate  befoi-e  tlie  (^ongress  shoidd  recess, 
then  the  tasks  and  responsibilities  should  fall  to  the  U.S.  district 
court.  The  obvious  purpose  of  this  would  be  to  bar  a  recess  ajjpoint- 
ment  in  which  the  Senate  would  not  participate. 

In  my  view,  the  ap]iointment  bv  the  disti-ict  coui-t,  and  the  handling- 
by  the  district  court  of  any  (piestions  of  removal,  is  quite  clearly  pref- 
erable as  an  ideal  method.  It  assures  the  greatest  independence,  t  think, 
and  the  greatest  appe'^raiw*  of  i'^  TopoTir''';>ncp, 

Furthermore,  in  my  judgment,  although  I  must  acknowledge,  and  do 
freely  acknowledge  that  there  is  room  for  some  constitutional  doubt, 
I  do  not  think  the  doubt  is  a  very  serious  doubt.  And  it  is  a  doubt  which 
I  have  satisfied  myself  that  I  would  be  willing  to  run  if  I  were  in  the, 
position  of  the  members  of  the  committee. 

Let  me  explain  that,  and  then  I  will  be  through. 
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As  you  will  Jill  recall,  article  2,  section  2,  authorizes  the  Congress 
to  vest  the  power  of  appointment  of  inferior  officers  m  the  President,  in 
heads  of  departments,  or  courts  of  law,  so  that  there  is  clearly  a  con- 
stitutional base  for  delegating  this  power  of  appointment  to  the  courts. 

At  one  time,  in  appearing  on  ""^leet  the  Press"  8  days  ago,  I  was 
worried  that  that  power  of  appointment  that  could  be  vested  in  the 
courts  might  be  limited  to  appointing  routine  supporting  officers  to 
the  judiciary,  clerks,  and  possibly  mai'shals,  and  other  people  of  that 
kind.  I  expressed  a  greatei-  doubt  on  that  occasion  than  I  now  feel.  To 
my  embarrassment,  a  fiiend  of  mine  brought  to  my  attention  the  case 
of  Ex  parte  S/'ehohl,  in  99  U.S.,  where  the  Supreme  Court  upheld  the 
right  of  Congress  to  delegate  to  tlie  Federal  courts  the  ap})ointment 
of  supervisors  of  Federal  elections. 

Now,  it  WHiuld  seem  to  me  that  a  prosecutor  is  far  more  closely 
linked  with  the  administration  of  justice,  the  role  of  courts,  than  a 
supervisor  of  elections.  Indeed,  in  some  States  I  think,  including  Ten- 
nessee, the  attorney  general  is  appointed  by  the  Supreme  Court  of 
the  Ignited  States.  Certainly  temporarily  I^.S.  attorneys  are  appointed 
by  the  courts.  We  know  of  other  specific  significant  assignments  that 
a  court  may  make,  such  as  naming  an  attorney  to  prosecute  a  case  in 
contempt  of  court,  or  recently  the  Supreme  Judicial  Court  of  Massa- 
chusetts had  occasion,  unfortunately,  to  appoint  attorneys  to  insti- 
tute pi'oceedings  against  judges  in  one  or  two  of  the  inferior  courts. 

So  this  is  not  an  unusual  type  thing  for  a  court  to  do,  although  in 
this  instance  it  would  be  on  a  scale  and  have  an  importance  which,  to 
the  best  of  my  knowledge,  has  no  precedents. 

The  other  constitutional  question,  I  suj^pose.  or  other  opportunity 
for  raising  a  constitutional  question  is  whether  giving  their  power  to 
the  district  court  Avoiild  involve  taking  away  from  the  executive,  some 
essentially  executive  privileges  in  derogation  of  article  2. 

jNIy  answer,  at  least  to  my  own  satisfaction,  is  that  the  line  between 
executive  power  and  judicial  poAver  under  article  3  is  not  all  that 
sharp.  There  are  fuzzy  lines,  functions  that  could  be  assigned,  some- 
times to  the  judiciary  and  sometimes  to  an  elective  court,  not  an 
article  8  court. 

Here  it  would  seem  to  me  that  the  greatest  incongruity  would  not  be 
in  having  the  district  court  make  the  appointment  of  a  prosecutor, 
independent  of  the  executive  branch,  but  in  one  high  executive  official, 
called  upon  to  investigate  possible  wrongdoing  at  the  highest  execu- 
tive levels. 

I  would  also  point  out  that  unlike  areas  like  the  enforcement  of  the 
antitrust  laAvs,  or  various  other  kinds  of  important  social  legislation, 
really  there  is  no  need  for  political  responsiveness  in  the  conduct  of  a 
Special  Prosecutor  concei'ued  witli  offenses  like  obstruction  of  justice, 
or  possibly  bribery,  fraud  on  the  T'nited  States,  perjury,  a  violation  of 
civil  rights,  and  other  things  of  that  kind.  Indeed,  the  very  thing  one 
wishes  the  investigation  to  be  free  of  is  political  sponsorship,  political 
partnership,  running  in  either  direction. 

Now,  I  have  said  that  appointment  by  the  court  seems  to  me  to  be  a 
preferable  idea.  I  do  firmly  believe  that,  and  I  would  rim  the  con- 
stitutional risk. 

I  might  say,  as  I  have  thought  about  some  of  it  over  the  weekend 
following  the  appointment  of  ]\Ir.  Jaworski,  I  think  that  the  greatest 
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need  of  all  is  to  "ret  on  witli  it.  to  get  a  statute  having;  these  powers, 
and  calling  for  appointment  one  way  or  other,  enacted  quickly,  and  so 
as  to  have  the  investitjation  go  forward,  and  to  hold  the  staff,  which 
I  think  Avas  an  admirable  staff,  of  the  Special  Prosecutor's  OiFice,  to 
hold  that  staff  intact.  I  must  in  honesty  say  that  I  think  a  prompt 
decision  either  on  appointment  by  the  Pi-esident  Avith  and  by  the  ad- 
vice and  consent  of  the  Senate,  with  limits  on  removability,  or  a 
statute  providinff  for  ai)pointment  by  the  court  with  the  removability 
then  vested  in  tb.e  court,  but  the  enactment  of  a  statute  having  the 
other  characteristics  I  have  mentioned,  one  or  more  of  these  in  the 
YQry  near  future  is  probably  more  important  than  v;hich  of  the  two 
should  be  chosen. 

That  completes  my  statement,  'Mr.  Chairman.  I  apoloefize  once  more 
for  "uch  lentrth.  As  von  know,  professors  are  ^reared  to  an  hour. 

Mr.  Httnoate.  We  appreciate  that.  You  are  a  great  scliolar  of  the 
law,  and  most  recently  the  Special  Prosecutor.  Certainly  this  subcom- 
mittee, all  beino-  lawyers,  expresses  confidence  in  you  and  your  views. 

Mr.  Kastenmeier? 

Mr.  Kastenmetp^.r.  I,  too,  would  like  to  extend  a  welcome  to  ISIr.  Cox 
for  nppearino;  before  this  committee. 

I  have  a  very  few  brief  questions,  and  then  a  few  more. 

First,  are  you  satisfied  that  the  staff  which  you  accuu'ulnted  \n  the 
Special  Prosecutor's  Office  remained  intact  as  of  Wednesday  or  Thurs- 
day last  ? 

Mr.  Cox.  This  was  a  ffreat  strain  on  the  staff.  They  did  not  know 
where  they  were.  ]\Iany  of  them  felt  very  troubled.  They  saw  the 
Attorney  General  acting  as  a  man  of  princiole,  and  then  the  Deputy 
actinof  as  a  man  of  principle,  and  many  of  them  felt  that  they  should 
do  the  same  thins:.  Bnt  they  were  ]>ersuaded,  or  persuade<i  themselves, 
that  it  was  imjiortant  to  ke^^p  the  staff  to<rether,  and  I  have  eA^ery 
reason  to  believe  that  it  is  still  together  as  of  today. 

Mr.  K A  PTE  NM Fi KT? .  Th  n  n k  you . 

This  morninpr  Acting  Attorney  General  Robert  Bork  mentioned  the 
same  mandates  that  you  have  refei-red  to  in  terms  of  areas  of  jurisdic- 
tion for  investioation.  but  he  additionally  offered  a  fourth  one.  Not 
only  did  he  mention  off'enses  arising  out  of  the  entry  into  the  Demo- 
cratic National  Headquarters,  and  events  arisinir  out  of  the  1972 
Presidential  campaign,  and  third,  allegations  involving  the  President, 
members  of  the  White  House  staff  or  appointees,  but  he  mejitioned, 
fourth,  .o"aini7ig  otlier  matters  Avhich  he  consents  to  haA'e  assigned  to 
him  by  the  Attorney  General. 

T  would  ask  you,  as  to  the  third  item,  and  the  fourth  item  mentioned 
by  Mr.  Bork,  whether  these  arens  were  particularly  sensitiA^e  in  terms 
of  your  relationship  Avith  the  Wiite  House.  And  I  ask  you  this  because 
I  seem,  to  recall  that  it  was  really  in  this  area  that  the  gi'eatest  concern 
grcAv  out  of  the  White  House. 

In  that  context,  I  Avould  further  ask  AA'hethei'  the  present  iiiA-estiga- 
tion  or  the  future  investigation  will  cover  the  third  and  fourth  items, 
as  you  see  it,  as  ]')resentlv  constituted,  either  within  th.e  Justice  Depart- 
ment or  Avith  a  Special  Prosecutor  operating  as  an  employee  of  the 
President? 

Mr.  Cox.  First,  T  should  correct  one  inaccuracA'  in  your  statement. 

The  fourth  heading  that  you  mentioned,  Mr.  Kastenmeier,  was  in 
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fact  in  tlic  ixuidelines  under  wliich  I  operated.  I  had  forgotten  it.  I  do 
not  think  there  ever  was  a  matter  wJiich  was  specifically  assigned  by 
the  Attorney  General  that  cannot  fall  under  one  or  the  other  of  the 
headings. 

There  is  no  doubt  that  the  third  item,  allegations  involving  the 
President,  the  "White  House  staff,  or  Presidential  appointees,  was  the 
one  which  seemed  to  be  far  and  away  the  most  sensitive.  I  think  all 
the  subjects  that  I  mentioned  as  examples  of  there  being  a  reaction, 
apjjarently,  by  the  White  House  staff  fell  in  that  last  area. 

There  was  concern,  to  put  it  mildly,  but  the  Attorney  General  and 
I  used  to  discuss  it  some — are  you  going  back  to  January  1969,  and 
going  to  go  over  everything  that  this  administration  has  done,  and 
then  continue  on  into  the  future  going  over  everything  the  adminis- 
tration has  done? 

If  you  read  the  hearings  before  the  Senate  Judiciary  Committee,  it 
is  true  that  the  charter  A^as  intended  to  be  just  about  that  broad  as 
to  the  past.  I  do  not  think  it  was  intended  to  nni  indefinitely  as  to  the 
future,  nnd  I  certainly  did  not  see  myself  as  a  permanent  watchdog. 

In  point  of  view.  Attorney  General  Richardson  and  I  had  agreed 
that  I  would  speak  to  him  before  initiating  any  new  investigation; 
that  is,  one  that  I  did  not  have  underway,  relating  to  a  period  before — 
I  think  the  date  w^as  Jaimary  1,  1971 — ^or  any  date  after  my 
appointment. 

We  did  investigate  things  running  back,  but  they  verv  clearly  in- 
volved potentially — and  again  I  must  say  I  do  not  imply  any  guilt, 
but  if  there  was  guilt  it  possibly  implicated  the  Wliite  House  staff, 
and  it  was  much  tlie  same  character  of  things  that  had  been  mentioned 
at  the  time  of  the  hearings. 

I  cannot  tell  you  hovv  the  Departmerit  of  Justice  would  conduct 
itself  in  these  respects,  nor  can  I  tell  you  what  Mr.  Jaworski's  inten- 
tions are.  I  liave  not  been  in  touch  with  him  yet  except  indirectly,  and 
only  to  a  degi'ee  to  get  together.  I  do  not  know  just  what  liis  mandate 
is. 

Mr.  Kastenmeier.  But  in  that  respect,  vrould  you  not  feel  that  if 
he  went  as  far  as  you  did  in  this  respect  that  he  would  have  the  same 
difficulties  with  the  White  House  ? 

]Mr.  Cox.  Well,  I  would  think  the  chances  Avere  that  he  would  have 
the  same  difficulties.  I  think  perhaps  I  was  an  object  or  subject,  which- 
ever it  is.  of  perhaps  more  suspicion  tlian  lie  would  be  to  some  members 
of  the  staff.  I  never  thought  it  was  justified,  but  I  guess  that  is  not 
for  me  to  say. 

I  can  see  ways  w^here  he  will  not  be  the  subject  of  suspicion.  I  want 
to  make  it  clear  that  whatever  the  suspicions,  I  do  not  think  we  ever 
conducted  ourselves  in  a  partisan  manner  or  a  manner  out  to  get 
an^^body. 

INIr.  Kastenmeier.  Tliank  vou.  I  appreciate  it. 

My.  Hungate.  ]Mr.  Smith  of  New  York  ? 

^Ir.  S^iiTH.  Mr.  Cox,  I,  too,  want  to  thank  you  for  coming  this 
afternoon  and  giving  us  the  benefit  of  your  experience.  It  was  a  rapid 
life,  I  guess,  that  you  had  for  a  few  months. 

Mr.  Cox,  would  3^ou  feel  that  Congress  should  consider  the  establish- 
ment of  a  permanent  Special  Prosecutor  ? 

Mr.  Cox.  I  think  it  would  be  unwise  to  reacli  an  affirmative  conclu- 
sion on  that  question  at  this  tim.e,  Mr.  Smith.  It  has  been  suggested. 
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think  of  some  very  real  difficulties  in  terms  of  someone  using  it  as  a 
springboard  for  political  futures. 

Both  Mr.  Ja^Yorski  and  I  are  too  old  to  think  of  it  in  that  way,  but 
I  think  it  would  be  unwise  to  act  under  the  exigencies  of  the  present 
situation.  I  would  like  to  see  it  chewed  over  for  a  year  or  two,  and 
then  fully  considered.  And  I  honestly  do  not  know  how  I  would 
come  down. 

Mr.  Smith.  You  think  this  is  a  unique  situation  for  the  continuation 
of  a  Special  Prosecutor  in  the  parameters  in  which  you  acted  ? 

Mr.  Cox.  Yes,  sir,  I  think  this  is  a  tiiily  unique  situation. 

Mr,  Smith.  Mv.  Cox,  j^ou  stated  that  you  thought  that  the  great 
necessity  Avas  to  get  on  with  it.  But  I  think  you  also  said  that  in 
regard  to  the  independence  of  any  Special  Prosecutor,  there  were  two 
aspects :  One  was  the  appointment,  and  the  other  one  was  the  removal. 

The  President  appointed  Mr.  Jaworski.  of  course,  as  Special  Prose- 
cutor. Going  down  the  road  ahead  now,  if  the  Congress  were  to 
establish  the  Office  of  an  independent  Special  Prosecutor,  perhaps 
appointed  by  the  district  court  or  a  panel  of  three  judges,  or  however, 
it  is  conceivable  that  we  could  end  up  with  two  Special  Prosecutors, 

Mr.  Cox,  I  do  not  think  so,  Mr.  Smith.  I  think  that  if  Congress 
created  the  statutory  Office  and  vested  this  jurisdiction  in  that  Office, 
that  that  would  supersede  any  prior  executive  action. 

jSIr.  Smith.  It  would  supersede  it  to  the  extent  that  it  was  a  constitu- 
tional delegation  of  powers,  we  expect.  But  there  would  be  perhaps 
problems  as  to  the  constitutional  question. 

Mr.  Cox.  Well,  if  the  power  were  put  in  the  district  court,  and  the 
Executive  chose  to  assert  that  that  was  unconstitutional,  then  I  suppose 
you  are  right,  that  conceivably  iNIr.  Jaworski  might  choose  to  stay  on 
the  job  and  attempt  to  function. 

May  I  adjust  one  more  sentence.  Forgive  me  for  interrupting.  It 
sort  of  bubbled  out. 

Of  course  that  would  not  be  true  if  it  were  a  Presidential  appoint- 
ment by  and  with  the  advice  and  consent  of  the  Senate,  there  could 
be  no  doubt  about  that. 

^Ir.  Smith.  We  have  heard  testimony,  almost  unanimous,  as  to  the 
integrity  and  character  of  Mr.  Jaworski.  All  of  the  witnesses  who  have 
commented  about  him  have  commented  that  to  their  knowledge  he  is 
a  man  of  great  integrity,  of  great  experience,  as  well  as  a  former 
president  of  tlie  American  Bar  Association. 

Do  you  think.  ^Ir.  Cox.  that  in  order,  perhaps,  to  get  on  Avith  it.  and 
to  the  best  of  your  ability  to  avoid  a  constitutional  confrontation  that 
would  cause  delays  and  so  forth,  that  we  might  devote  our  attention 
to  guaranteeing  the  tenure  of  any  Special  Prosecutor  who  might  be 
appointed,  Mr.  Jaworski  or  anybody  else,  rather  than  equally  giving 
our  attf>ntion  to  the  appointment  of  one? 

Mr.  Cox.  Well.  I  Avould  not  wish  to  totally  ignore  the  problem.  I 
think  restating  what  I  said,  if  it  was  the  only  way  I  could  get  prompt 
action,  I  would  be  willing  to  say,  well,  all  right,  I  will  give  up  my 
desire  for  a  Special  Prosecutor  appointed  by  the  court,  if  you  will,  or* 
at  least  some  of  your  party  colleagues  will  go  along  with  him  on  a 
l)asis  guaranteeing  tenure  and  appointment  by  and  with  the  advice, 
and  consent  of  the  Senate. 
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He  would  not  go  beyond  that  and  I  would  not  go  beyond  that.  If  I 
were  the  President  I  have  all  the  power  under  myself,  and  if  I  were 
a  Senator  I  would  wish  to  quiz  Mr.  Jaworski  and  obtain  his  commit- 
ment on  two  points.  While  he  is  not  responsible,  I  have  seen  enough 
"different  statements  to  genuinely  leave  me  uncertain  on  two  points. 
That  is  why  I  wish  to  question  him. 

I  woukl  wish  to  be  sure  that  he  planned  to  exercise  the  full  jurisdic- 
tion stated,  but  not  of  course  pursuing  things  where  there  was  not  any 
evidence,  but  that  he  recognized  this  was  his  area  of  responsibility, 
and  where  there  was  sufficient  reason  to  inquire,  that  lie  proposed  to 
make  the  inquiries,  I  would  want  very  firm  assurance  on  that  point 
because  at  one  time — and  it  may  just  have  been  the  use  of  words  less 
precisely  than  we  do  hi  the  statute — the  President  referred  to  having 
somebodv  conduct  the  Watergate  investigation.  But  that  is  a  great  deal 
narrower. 

The  second  thing  I  would  wish  to  have  assurance  on  was  that  he  did 
intend,  and  indeed  regarded  it  as  his  duty,  to  pursue  the  legal  process 
to  get  the  kind  of  evidence  I  have  mentioned,  and  that  there  was  not 
any  kind  of  understanding  or  commitment  that  would  block  him  on 
either  of  those  fronts. 

I  would  still  prefer  to  have  what  I  described  as  the  ideal  arrange- 
ment. But  I  guess  I  am  simply  recogiuzing  that  the  legislative  process 
sometimes  involves  some  give  and  take,  particularly  if  you  have  to 
work  fast. 

Speaking  solely  for  myself,  that  is  the  direction  I  would  attempt 
to  work  something  out  in  if  I  could  not  have  my  ''druthers."  If  I 
could  have  my  "druthers,"  I  would  get  that. 

Mr.  Smith.  Thank  you  very  nmch,  IMr.  Cox. 

Mr.  HuNGATE.  Mr.  Edwards  from  California. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

Mr.  Cox,  ]Mr.  Bork  this  morning  seemed  to  reh^  on  the  belief  of 
Prof.  Koger  Cramton  to  a  great  degree,  and  Professor  Cramton  is 
against  the  appointment  of  a  Special  Prosecutor  by  the  court  on  the 
ground  that,  first,  it  is  unconstitutional ;  and  second,  it  is  a  dangerous 
precedent  to  create  a  fourth  agency  of  government ;  and,  lastly,  that 
it  is  not  necessary  because  the  President  would  not  dare  do  again  what 
he  did  to  you. 

Xow.  what  is  your  view  on  that  view,  particularly  the  last  point? 

Mr.  Cox.  Well,  I  did  not  ever  really  think  that  he  would  take  the 
step  he  took.  I  read  that  it  was  going  to  be  taken  from  time  to  time 
dui'ing  tjie  summer  by  various  columnists,  but  I  do  not  like  to  say 
that  he  would  not  dare  to  take  it.  I  never  thought  he  would  take  it. 

Mr.  Edwards.  Thank  you. 

Now,  you  were  operating  under  guidelines  worked  out  between  you 
and  Mr.  Richardson,  is  that  correct? 

iSIr.  Cox.  And  the  Senate  Judiciary  Comndttee. 

]Mr.  Edwards.  And  the  Senate  Judiciary  Committee. 

Did  the  Attorney  General,  IMr.  Richardson,  get  the  approval  of 
these  guidelines  of  President  Nixon  ? 

Mr.  Cox.  I  do  not  know  the  extent  to  which  he  had  soit  of  a  blanket 
authorization.  The  reason  for  my  hesitance  is  that  it  seems  to  me  that 
during  the  hearing  over  on  the  other  side  when  I  was  testifying,  one 
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of  the  Senator^:  culled  attention  to  a  passage  in  Mr.  Eichardson's  tes- 
timony in  which  he  said  ho  had  not  gotten  the  express  approval — I 
am  not  quoting  when  I  say  "express'' — of  the  President.  But  this  was 
a  matter  of  widespread  knowledge.  And  I  think  I  am  right  in  recall- 
ing that  after  I  was  appointed,  the  President  indicated  in  general 
terms  his  approval  of  the  ai-rangement. 

Mr.  Edwards.  Thank  you. 

We  are  being  asked  again  by  the  President  to  agree  to  guidelines 
in  this  bill.  They  are  guidelines  that  are  clearly  voluntary  and  do 
not  liavc  the  effect  of  law,  v»'hich  would  be  that  the  firing  of  the  S].>ecial 
Prosecutor  could  only  be  by  the  agreement  and  consent,  which,  accord- 
ing t^  the  dictionary,  means  nearly  unanimous,  of  certain  j^olitical 
leaders  and  chairman  and  ranking  Eepublicans  on  the  committee. 

But  before  Mr.  Jaworski  was  appointed,  he  goes  to  the  White  House 
and  consults  with  General  Haig,  Fred  Buzhardt,  and  Leonard  Gar- 
ment. 

What  do  you  suppose  that  consultation  could  have  been  ? 

Mr.  Cox.  Well,  that  is  one  of  the  things  I  would  Avant  to  inquire 
into  before  I  were  prepared  to  approve  Mr.  Jaworski's  appointment,, 
simply  because  I  would  wish  to  know  everything  about  his  under- 
standings with  them.  I  am  sure  he  would  state  it  honestly. 

Mr.  Edwards.  I  am  sure  he  would. 

Mr.  Mayne.  r^Ir.  Chairman  ? 

Mr.  HuxGATE.  Yes ;  Mr.  Mayne. 

Mr.  Mayne.  It  seems  to  me  that  in  fairness  to  the  witness,  the  gentle- 
man from  California  should  state  to  him  that  when  Acting  Attorney 
General  Bork  testified  this  morning  he  stated  clearly  and  precisely 
what  tlie  natui-e  of  these  conversations  was.  and  that  the  purpose 
of  them  was  to  enable  Mr.  Jaworski  to  obtain  these  assurances  of  his 
complete  independence  and  freedom  of  operation  directly  from  these 
gentlemen  in  the  White  House. 

Tliat  is  the  sribject  of  those  conversations,  as  is  very  clear  from  the 
record  here,  and  I  think  it  is  very  unfair  to  the  witness  to  ask  him 
to  speculate  as  to  what  went  on  in  those  conversations  when  it  has 
already  been  made  very  apparent. 

Mr.  HrxGATE.  The  Ch.air  will  take  notice  that  the  witness'  com- 
ment on  those  would  necessarily  be  hearsay.  I  suppose  the  record  will 
be  available  as  to  General  Bork's  statement. 

]\fr.  Edwards,  do  you  care  to  coDiment  ? 

Mr.  Eowards.  Yes.  I  think  it  is  a  perfectly  legitimate  speculation 
that  we  should  explore.  These  three  g-entlemen,  Mr.  Buzhardt.  Genei-al 
Haig,  and  Leonard  Garment,  were  representing  the  President.  And,. 
query :  Is  this  an  appropriate  thing  to  do,  to  consult  at  v,"]iat  could  be 
desri"ibcd  as  an  adversary  lawyer  before  an  appointment  of  a  prose- 
cutor ? 

]Ms.  Hoi/rziMAX.  Mr.  Chairman,  if  the  gentleman  would  yield- 

Ml'.  Edwards.  I  yield. 

Ms.  Hoi.i'ZMAN.  My  recollection  is.  I  never  aslrc'rl  Mr.  Bork  and  he 
does  not  recall  anybody  else  on  the  conmiittee  asking  him.  about  what 
was  said  at  that  meeting.  So  I  do  not  think  it  is  appropriate  for  the 
witness  to  say  further  what  was  said  in  the  entire  conversation, 

Mr.  HrxoATK.  I  will  have  to  refresh  my  recollection  with  my  logs 
this  morning.  As  I  understand  it,  this  is  the  matter  of  the  witness 
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conforriiiir  witli  mi  iiidividual  prior  to  Ills  iij)poiiitmeiit,  when  one 
purpose  of  his  appointiuent  might  be  to  investigate  him  in  an  adver- 
sary manner. 

Is  that  a  fair  statement? 

Mr.  Edwards.  That  is  correct. 

To  clear  the  record  even  furthei-,  Mv.  I>ori<:  did  not  vo'unteer  any  ad- 
ditional information,  nor  was  he  asked  as  to  whcthei-  this  particular 
subject  was  tlie  only  one  discussed  at  the  meeting. 

]\Ir.  HuNGATE.  If  the  Chair  nuiy  be  pardoned  for  phrasing  the  ques- 
tion the  way  he  did,  in  the  witness'  ojnnion,  would  it  be  ap):)ropriate 
for  the  gentleman  named,  who  might  be  the  object  of  an  adverse  inter- 
view, to  interview  prior  to  appointm^Jit  the  Special  Prosecutor  desig- 
nate i 

Mr.  Cox.  I  do  not  know  how  to  answer  that,  Mr.  Chairman.  If  I 
try  hypothetically  to  put  myself  in  the  position  of  one  who  was  re- 
quested to  take  such  a  pasition  at  the  time  Mr.  Jaworski  was,  and  were 
willing  to  entertain  it  at  all,  I  think  I  would  have  wished  to  get  my 
assurances  from  the  President  himself. 

Mr.  lIuNGATE.  Do  you  have  further  questions,  Mr.  Edv;ards? 

Mr.  Edwards.  No.  thaiik  you. 

Mr.  HuNGATE.  Mr.  Dennis  ? 

Mv.  Dennis.  Mr.  Cox,  would  you  sec  any  constitutional  infirmity 
oi-  difficulty  if  we  .should  pass  a  statute  here  which  would  simply  pro- 
vide that  the  existing  Special  Prosecutor  presently  appointed  should 
not  be  removed  except  for  gross  improprieties  or  misconduct  in  oince, 
and  only  by  the  Attorney  General  for  those  reasons  ? 

Mr.  Cox.  I  think  there  is  no  constitutional  question  worthy  of 
concern.. 

I  am  aware  that  it  has  been  suggested  that  eA'en  that  limitation  on 
the  President's  ]x>wer  might  run  afoul  of  the  Myers  case.  I  feel  very 
sure  that  it  would  n.ot.  But  that  is  a  matter  of  opinion. 

Mr.  Dennis.  Well,  I  would  agree  with  you,  I  think,  and  particularly 
because  the  appointment  here  is  that  of  the  Attorney  General  rather 
than  the  Pi-esident. 

Xow,  that  would  of  course  remove  any  question  alx>ut  tlie  constitu- 
tional propriety  of  an  appointment  of  a  prosecutor  or  by  the  Judicial 
Branch,  would  it  not  I 

Mr.  Cox.  Oh,  yes. 

Mr.  Dennis.  According  to  your  view,  and  mine,  it  would  remove 
any  question  which  miglit  be  raised  under  the  Myers  case  with  respect 
to  limiting  the  power  of  removal  ? 

Mr.  Cox.  I  think  it  would,  yes. 

Mr.  Dennis.  Now.  if  th;it  is  correct,  would  that  not  be  by  far  the 
simplest  way  to  go  to  acliieve  the  objectives  which  we  all  want  to 
achieve,  and  yet  avoid  these  coiistitutional  pitfalls  which  we  all  admit 
exist,  whether  they  may  be  resolved  in  one  way  or  another? 

Mr.  Cox.  Well,  I  do  not  think  it  goas  far  enough  in  achieving  the 
objectives.  Desj^ite  my  confidence  in  Mr.  Jaworski  as  a  man,  if  I  were 
in  your  position,  or  the  position  of  a  Senator,  I  would  wish  at  a  very 
minimum  to  b©  g^ssiired  concerning  his  conception  of  the  scope  of  his 
duties  and  the  mannei-  in  vrliich  he  would  carry  them  out,  the  field 
^f  invest !<^-ation  lie  would  be  prepared  to  pursue. 

I  would  also  wisli  to  be  assured  with  respect  to  his  position  con- 
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cerning  the  seeking  of  information.  In  other  words.  !Mr.  Dennis,  wliat 
I  am  saying  is  that  while  I  have  not  the  sliglitest  doubt  of  Mr.  Jawor- 
ski's  personal  integrity  and  courage  and  independence,  I  do  not  know 
what  his  views  concerning  the  nature  of  the  assigmnent  are,  and  the 
way  in  which — I  am  repeating,  I  am  afraid — he  would  wish  to  per- 
form it.  So,  at  a  minimum,  I  would  wish  the  Senate  to  have  an  oppor- 
tunity to  have  him  appear  and  listen  to  his  views  on  these  j^oints.  Even 
then  I  do  not  know  if  it  would  be  the  best  way  of  restoring  public 
confidence. 

Mr.  Dennis.  If  we  added  to  the  suggestion  that  I  just  made  to  you 
a  provision  that  the  Attoraey  General  should  make  the  appointment 
by  and  with  the  advice  and  consent  of  the  Senate,  that  would  take 
care  of  your  last  point,  would  it  not,  that  they  would  have  the  oppor- 
tunity to  ask  him  the  questions  which  concern  him.  and  then  provide 
that  the  Attorney  General  appoints  by  and  with  the  consent  of  the 
Senate,  and  the  Attorney  General  removes  only  for  gross  impropri- 
eties or  misconduct?  Why  would  that  not  meet  the  situation? 

Mr.  Cox.  Well,  I  do  not  otfhand  see  any  major  difference  between 
appointment  by  the  Attorney  General  or  by  the  President  in  this 
instance.  I  think  it  would  be  novel — I  do  not  know  that  it  is  a  matter 
of  importance — to  have  the  head  of  one  of  the  departments  making 
appointments  dependent  on  the  advice  and  consent  of  the  Senate.  But 
I  just  noticed  that  is  an  oddity,  the  significance  of  which  does  not 
immediately  appear  to  me. 

Mr.  Dennis.  I  agree  with  you  that  that  is  probably  noAol. 

However,  I  see  nothing  to  pi'event  it.  You  will  recall  that  in  the 
Myers  case  the  courts  said  that  where  you  had  a  Presidential  appoint- 
ment by  and  with  the  advice  and  consent  of  the  Senate,  there  existed 
a  sweeping  removal  power  which  could  not  be  interfered  with.  But 
in  that  very  case  the  court  intimated  that  if  you  give  the  appointment 
to  a  department  head,  which  you  can  do  under  ih^  second  clause 
of  article  2,  then,  you  could  hedge  the  removal  around  by  statutory 
provisions. 

I  suggest  that  is  the  difference  between  what  I  am  suggesting  and  a 
Presidential  appointment. 

]Mr.  Cox.  Well,  offhand  it  sounds  like  an  ingenious  suggestion. 

Mr.  Dennis.  We  would  not  have  this  problem  of  the  courts  perhaps 
invading  what  many  people  regard  as  definite!}'  an  executive  function. 

Mr.  Cox.  Yes,  I  think  the  price  you  would  pay  for  relieving  that 
constitutional  doubt  Avould  be.  a  lessened  confidence  in  the  independ- 
ence of  the  operation. 

M)-.  Dennis.  Of  course,  tliat  is  a  matter  of  opinion.  But  it  seems 
to  me  T  haA^e  hedged  it  around  pretty  well. 

I  thank  you,  because  the  Chair-man  said  I  have  exhausted  my  time. 

]\Ir.  Hi'ngate.  ]Mr.  Cox,  let  me  ask  a  question  here  before  t  move 
on  to  Mr.  Mann. 

Kre.  constitutional  confrontation  questions  to  be  avoided  at  all  costs 
at  all  times? 

Tlie  Plessy  and  Ferguson  Votes  Rights  Act  and  Civil  Rights  Act — 
are  there  occasiou'i  when  constitutional  confrontation  might  do  the 
country  some  good  ? 
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Mr.  Cox.  I  giiess — I  would  be  the  last  man  in  the  world  to  be  in  a 
position  to  deny  that. 

Mr.  HuNGATE.  Thank  you,  sir. 

Mr.  Mann? 

]Mr.  Mann.  Mr.  Cox,  I  detect  in  the  report  that  I  recei^^ed  that  there 
is  some  confusion  about  the  extent  to  which  the  White  House  has 
cooperated  in  turning  over  evidence.  We  are  aware  of  the  judicial 
process  that  was  employed  to  obtain  certain  evidence.  But  with  refer- 
ence to  other  evidence  pertinent  to  the  tasks  of  the  Special  Prosecu- 
tion force,  what  is  your  impression  concerning  the  cooperation  you 
were  getting  ? 

Mr.  Cox.  That  we  were  supplied  some  papers,  but  on  the  whole  the 
record  was  one  of  delay  and  frustration,  evasion.  I  think  that  I  should 
have  added  before — and  if  you  will  permit  me  to  use  your  time,  I 
should  add  now — that  I  always  thought  that  as  long  as  the  litigation 
over  executive  privilege  was  pending  that  it  would  not  be  entirely  fair 
to  go  after  them  in  public  on  those  points,  that  they  ^^•ould  be  entitled 
to  reply,  well,  we  are  trying  to  get  the  guidelines  established  here  by 
litigation.  I  mention  it  because  it  is  something  that  I  think  the  statutes 
should  cover,  and  because  I  think — I  have  seen  some  statement  in  the 
last  2  weeks  about  what  was  furnished  tliat  did  not  seem  to  be  en- 
tirely in  accordance  with  my  understanding. 

Mr.  Manx.  Aside  from  the  coo])eration  or  lack  thereof  by  the  White 
House,  did  you  detect  any  reluctance  or  any  indication  of  pressure  on 
any  other  agencies,  the  FBI,  and  so  forth,  so  far  as  furnishing  the 
Special  Prosecutor  force  information? 

Mr.  Cox.  Certainly  not  so  far  as  the  FBI  was  concerned.  The  only 
thing  I  was  hesitating  over  was  that  any  inquiries  that  went  to  the 
Treasury,  particularly  about  the  Secret  Service,  always  seemed  to  be 
stickier  than  inquiries  that  went  to  anybody  elsewhere.  I  think  some 
of  them  resulted,  I  guess  some  of  them  resulted  from  consultation 
with  White  House  counsel. 

I  will  give  one  example  in  the  paper  area,  Mr.  Mann. 

One  day  I  said  to  the  Attorney  General,  I  see  that  a  lawyer  in  the 
Civil  Division  has  the  White  House  milk  producers  file.  If  he  can 
have  it,  why  can't  I  have  it  ? 

Mr.  Richardson  said,  well,  that  is  a  fair  question,  and  if  he  can  have 
it  I  do  not  see  why  you  cannot  have  it.  He  said,  I  will  issue  instruc- 
tions that  you  have  access  to  it. 

Then  a  minute  later  he  said,  well,  I  guess  I  had  better  tell  Fred  Buz- 
hardt  that  I  am  giving  it  to  you.  But  when  he  told  him  he  was  for- 
bidden to  give  it  to  me. 

This  is  the  kind  of  thing  that  I  was  referring  to  wdth  my  generali- 
ties about  f rustiation  and  delay  earlier. 

iNIr.  Mann.  Would  it  not  be  fair  to  assume  that  regardless  of  what 
ari-angement  we  set  up  that  the  more  the  independence,  the  less  the  co-^ 
operation  in  the  future  ? 

INIr.  Cox.  Yes.  sir. 

]Mr.  JMann.  Thank  you,  sir. 

Mr.  HtiNGATE.  Mr.  INIayne  of  Iowa. 

Mr.  ]Mayne.  Thank  you,  Mr.  Chairman. 
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Mr.  Cox.  I  want  to  congratulate  yon  on  the  flexibility  which  you 
have  exhibited  here  today  in  your  expressed  vrillingiiess  to  take  less 
than  v.diat  you  consider  a  perfect  solution.  There  have  been  some  re- 
ports that  you  are  absolutely  uncprnprising  and  unyielding,  and  cer- 
tainly your  statements  liere  today  do  not  seem  to  bear  that  out. 

Mr.  Cox.  Thank  you. 

Mr.  Mayne.  Now,  you  said  that  you  did  not  know  what  is  Mr. 
Jaworski's  mandate.  The  testimony  of  Mr.  Bork  this  morning  was 
tJiat  Mr.  Jaworski's  charter  is  identical  to  yours  except  that  there 
is  added  to  it  the  Presidential  assurance  that  before  he  could  be  dis- 
charged tliere  would  have  to  be  tlie  consent  of  the  eiglit  Members  of 
the  majority  and  minority  leadership,  and  members  of  the  House  and 
Senate  Judiciary  Committee.  He  said  that  Mr.  Saxbe  had  said  that 
it  would  take  six  out  of  eight  of  those  gentlemen  to  concur,  and  there 
seemed  to  be  some  question  as  to  whether  that  was  authoritative. 

I  communicated  with  Mr.  Melvin  Laird  during  the  noon  recess,  and 
he  stated  that  the  President  has  said  that  he  would  not  discharge^ 
unless  six  of  eight  concurred  in  such  a  dismissal.  ' 

Now,  there  does  seem  to  be  a  stronger  protection  for  the  continu- 
ance of  this  Special  Prosecutor  than  was  true  in  the  case  of  the 
original  one,  if  those  are  the  facts.  Would  you  agree  ? 

Mr.  Cox.  I  would  agree  that  there  was,  both  for  that  reason 
and  inherent  in  the  situation,  a  somewhat  stronger  protection;  I 
would  have  to:  yes. 

Mr.  Mayne.  I  am  familiar  with  your  statement  both  here  and  earlier 
on  "]Meet  the  Press,-'  and  I  believe  before  the  Senate  committee,  that 
the  likeliliood  of  the  same  thing  happening  again  is  in  your  opinion 
greatly  reduced.  And  I  would  concur  in  that  assessment  of  the  situ- 
ation. 

Now,  you  have  spoken  today  again  about  the  judicial  appointnient 
of  the  prosecutor.  Of  course,  I  do  not  believe  you  intend  to  minimize 
those  at  all,  although  you  do  say  that  you  think  that  probably  such 
an  appointment  could  be  upheld  in  the  Supreme  Court. 

Mr.  Cox.  Well,  I  meant  to  put  it  a  little  stronger  than  that.  ]Mr. 
Mayne.  I  for  myself  do  not  regard  the  constitutional  doubt  about 
legislation  putting  the  power  in  the  district  court  as  sufficient  to 
deter  me  from  writing  such  legislation  if  I  have  the  power.  I  recog- 
nize that  there  is  some  risk.  And  I  recognize  that  there  would  be  very, 
substantial  cost  if  my  estimate  about  constitutionality  was  wrong — I' 
do  not  mean  money  cost,  I  mean  cost  in  defective  indictments  and 
things  of  that  kin.d.  But  the  best  I  can  put  it  is  to  say,  I  do  not  regard 
the  doubts  as  serious  enough  that  tliey  would  dissuade  me  from  sup- 
porting such  legislation,  if  I  could  get  it  quickly. 

Mr.  Mayne.  I  cannot  help  but  bo  impressed  by  the  statement  which 
you  made  back  on  October  28  in  the  "Meet  the  Press"  program.  And 
that  was  against  the  background  of  long,  lon.g  experience  as  a  public 
servant,  as  Solicitor  General,  and  as  a  distinguished  professor  at 
law  scJiool.  You  wrote  books,  I  believe,  on  the  court  and  on  cojistitu- 
tional  law.  You  had  about  G  months  of  actual  experience  in  this  very 
liot  seat,  of  being  the  Special  Prosecutor. 

So  you  were  certainly  not  just  talking  off  the  cuff  on  the  "Meet  the 
Press"  ])anel  after  8  days  of  being  able  to  reflect  on  this  situation  after 
your  dismissal. 
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You  did  say  in  answci"  to  a  question  b}'  ^Ir.  Otten  about  the  legal 
authorities  to  the  effect  that  setting  up  a  prosecutor  is  str-ictly  an 
executive  branch  function,  and  that  there  are  severe  constitutional 
l)roblems  in  having  the  court  set  up  a  prosecutor.  My  recollection  is 
that  you  said  that  you  Avould  have  no  hesitancy  in  saying  that  a  bill 
that  ci-eated  a  truly  independent  prosecutor  and  gave  liini  enough 
})o\ver  to  do  tlie  job  would  be  constitutional  if  it  allowed  for  appoint- 
ment by  the  President  with  the  advice  and  consent  of  the  Semite,  and 
if  it  curtailed  power  of  dismissal  by  prohibiting  dismissal  by  the  Pres- 
idont,  exce})t  for  gross  impropriety. 

Then  you  went  on  and  said  that  the  other  course  you  recognized  as 
Ix'ing  a  more  dangerous  one.  You  said  there  was  more  question  in  your 
mind  about  the  constitutionality  of  vesting  power  of  appointment  in 
the  U.S.  district  court. 

T  assume  Avhen  you  said  that  you  had  in  mind  the  separation  of  pow- 
ers, did  j'ou  not? 

Air.  Cox.  I  did ;  yes. 

Mr.  Mayne.  You  said,  there  is  room  for  argument  that  such  an 
appointment  would  be  unconstitutional,  and  you  said  the  Congress 
was  going  to  have  to  consider  whether  it  is  worth  running  the  risk, 
because  if  it  is  unconstitutional,  there  would  be  the  further  possibil- 
ity that  indictments  would  be  thrown  out  and  justice  never  would  be 
done. 

Xow.  I  am  profoundly  impressed  today,  Mr.  Cox,  just  as  I  was  on 
that  Sunday,  October  28,  that  a  man  with  your  long  experience  and 
knowledge  would  express  these  serious  reservations  about  the  ap- 
proach which  is  taken  on  some  of  this  legislation. 

I  k]iow  that  you  have  said  that  a  friend  called  the  Slehold  case  to 
your  attention,  and  this  seemed  to  change  everything.  Would  it  be 
inap])ropriate  for  me  to  iuxquire  who  was  the  friend  ? 

]\Ir.  Cox.  It  was  one  of  my  colleagues  at  the  Harvard  Law  School, 
but  I  talked  to  several  of  them  on  the  phone,  and  I  could  not  tell  you 
which  one  eminent  authority. 

Mr.  ]Mayxe.  That  satisfies  me.  Mr.  Cox. 

But  did  you  really  feel  that  the  Siebold  case,  which  dealt  with  elec- 
tion supervisors,  should  serve  to  change  your  opinion  so  markedlv  ? 

Mr.  Cox.  For  better  ways,  3^es.  You  summarize  what  I  said  on  "IMeet 
the  Press"  veiy  fairly.  I  think.  What  happened,  to  give  you  a  little 
more  detail,  I  talked  that  night  on  the  phone  to  several  law  school 
colleagiies,  and  one  of  them  read  me  a  statement  that  Professor  Freund 
had  sent,  T  think,  to  this  committee.  The  next  morning  I  went  to  the 
Supreme  Court  Library  and  reread  a  number  of  these  cases.  On  that 
basis,  and  that  basis  alone,  I  hope,  certainly  the  way  I  see  it,  my  doubts 
did  shrink. 

If  you  say  to  me,  well,  why  should  we  put  any  more  weight  in  what 
we  say  the  second  time  than  in  what  you  said  the  first  time,  I  do  not 
know ;  all  I  can  say  is  that  there  was  a  little  more  study  in  the  interval. 

]Mr.  ]\L\YXE.  Is  not  the  Siehold  case  really  quite  different  in  that  it 
does  not  represent  very  much  of  an  encroachment  \\\)o\\  what  lias  al- 
ways been  considered  a  genei'al  executive  responsibility,  the  enforce- 
ment of  the  law? 

]Mr.  Cox.  Well,  I  think  that  what  was  involved  in  the  Siebold  case 
is  further  away  from  a  judicial  responsibility,  and  that  there  was  less 
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need  for  a  judicial  appointment  tliere  than  here.  I  think  it  is  in  tlie 
S'lehold  case  that  the  coiut  speaks  about  the  question  of  whether  it 
would  be  inconoTuous  for  the  judiciary  to  make  the  appointment. 

It  seems  to  me  here  that  really  the  inconojruity  is  in  the  top  of  the 
executive  branch  investigating  itself. 

Mr.  Mayne.  But  have  we  not  always  had  the  clear  principle  that  the 
enforcement  of  the  law  is  an  executiA'e  function,  and  so  it  is  a  tortiori 
fairly  incongTuous  for  a  court  to  assmne  that  responsibility  for  the 
conduct  of  the  ]3rosecution  ? 

Mr.  Cox.  "Well,  T  <;uess  we  differ  on  that. 

Mr.  HiTNGATK.  If  you  gentlemen  will  pardon  me,  I  am  late  for  the 
next  class. 

Ms.  Holtzman. 

Ms.  Holtzman.  Tliank  you.  Mr.  Chairman. 

Mr.  Cox,  with  respect  to  the  investigation,  I  have  a  question  to  ask 
you.  particularly  because  when  we  are  talking  about  the  confidence 
of  the  pnblic  we  are  concerned  about  the  nature  of  the  exculpations, 
when  people  are  exculpated  as  a  result  of  the  investigation.  I  think 
the  people  want  to  have  the  feeling  that  that  was  done  fairly  and  fully 
and  impartially,  and  that  they  were  truly  innocent,  and  that  the 
public  confidence  in  that  process  Avould  be  undermined  if  the  prose- 
cutor were  not  independent. 

Is  that  not  one  of  the  major  concerns  about  having  an  independent 
prosecutor  ? 

Mr.  Cox.  It  is  indeed. 

Ms.  Holtzsiax.  Along  with  that,  and  the  scope  of  the  investigation, 
somebodv  brought  to  mv  attention  I'ecently  an  article  that  a]:)[X'ared 
in  the  Washington  Post  concerning  the  Justice  Department's  state- 
ment that  INIr.  Rebozo.  President  Xixon's  close  friend,  did  not  engage 
in  criminal  conduct  in  1968  in  connection  Avith  certain  stolen  securi- 
ties. Would  you  have  any  comment  on  expanding  the  sco]">e  of  the 
special  or  independent  prosecutor  to  encompass  charges  made  against 
close  associates  of  the  President  so  that  exculpation  will  cany  the 
full  weight  that  it  ought  to? 

Mr.  Cox.  Well.  I  am  not  familiar  with  tlie  facts  of  the  particular 
case.  I  think  any  such  finding  as  you  call  our  attention  to  vrould  carry 
a  great  deal  more  Aveight  if  there  were  a  truly  independent  pj-osecutor, 
and  preferably  one  appointed  by  the  court  and  not  by  the  President, 
than  it  can  carry  when  it  is  a  finding  made  1)y  the  Department  of  Jus- 
tice. I  think  that  is  inherent  in  the  present  situation,  and  is  an  unfor- 
tunate part  of  the  present  situation,  because  the  Department  of  Justice 
is  manned  by  manv  fairminded,  honest,  professional  people. 

Ms.  HoLTZMAX.  Thank  you. 

With  respect  to  tlie  materials  that  you  said  you  had  difficultv  in  re- 
ceiving from  the  White  Hou-e,  and  some  of  which  you  say  you  never 
received,  were  subpenas  issued  for  those  materials? 

Mr.  Cox.  Tliere  was  a  question  Avhethei*  we  should  issue  a  whole  lot, 
take  out  a  v.hole  lot  of  subpenas.  or  wliether  we  should  tal-'e  out  one 
and  push  that  as  far  as  we  cor.ld  and  cet  a  ruling  and  theii  go  on  from 
tliere.  It  seemed  to  me  that  the  second  course  was  the  wiser,  and  there- 
fore it  is  the  one  that  we  pursued. 

There  were,  I  think,  one  or  two  instances  in  whicli  we  took  out 
other  subpenas.  I  think  Hunt's  pass  to  the  White  House  was  subpenaecl, 
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and  there  was  some  other  piece  of  paper  that  was  subpenaed.  I  thhik 
there  were  in  both  cases  where  we  felt  pretty  sure  if  we  subpenaed  tliem 
we  wouki  (fet  them. 

Ms.  HoLTZMAX.  Did  you  receive  the  materials  subpenaed? 

Mr.  Cox.  Yes. 

Ms.  HoLTZMAX.  Is  theie  an}'  doubt  iii  3Gur  mind  whatsoever  that  this 
independent  prosecutor  picking  up  where  a'ou  left  off  would  have  to 
proceed  to  obtain  the  materials  that  you  sought  to  obtaiii,  wlu'tlier  In* 
subpena  or  otherwise  ? 

Mr.  Cox.  I  am  sure  he  should.  1  have  read — I  do  not  want  to  seem 
to  dignify  it,  but  I  got  the  impression,  I  guess  it  Avas  yesterday,  watch- 
ing one  of  the  ''Face  the  Xation"*  or  other  shows  of  that  kind,  that  there 
was  some  understanding  that  this  matter  of  seeking  information  would 
not  be  put  before  the  court,  but  might  be  resolved  in  some  other 
manner. 

I  must  confess  that  I  would  have  grave  mistrust,  speaking  in  institu- 
tional  terms,  not  of  personalities,  of  any  arrangement  of  that  kind.  I 
think  that  the  people  would,  on  the  whole. 

]Ms.  HoLTZMAX.  Getting  back  to  the  question  of  the  materials  you 
sought,  is  there  any  doubt  in  your  mind — ■ — 

Mr.  Cox.  I  am  having  difficulty  hearing. 

Ms.  HoLTZMAx^.  Getting  back  to  the  question  about  the  materials 
that  you  sought,  is  there  any  question  in  your  mind  that  any  indepen- 
dent ])rosecutor  who  is  doing  his  job  would  have  to  try  to  obtain  those 
materials? 

Mr.  Cox.  No;  there  is  no  question  in  my  mind  but  that  he  would 
have  to  seek  substantially  all  those  materials. 

Ms.  HoLTZMAx".  Thaniv  you. 

Mr.  Hux'^GATE.  Mr.  Hogan  ? 

Mr.  Hogan.  Mr.  Cox.  a  great  deal  has  been  said  during  these  hear- 
ings to  the  effect  and  there  is  no  disagreement  with  it.  that  it  is  im- 
portant that  the  investigation  be  independent,  that  tliere  be  no  ques- 
tion about  integrity,  and  that  the  confidence  of  tlie  Special  Prase- 
cutor  and  his  force  not  be  undermined  in  anyway.  One  of  the  things 
that  troubles  me  is  that,  as  several  of  the  witnesses  have  said,  we  not 
only  need  concern  ourselves  with  justice,  but  the  appearance  of  justice. 

You  stated  that  you  do  not  feel  that  the  investigation  at  any  time 
Avas  conducted  in  a  partis^m  way.  Rut  I  would  like  to  set  forth  some 
facts  which  I  think  do  lend  at  least  some  suspicion  as  to  whether  or 
not  your  investigation  may  have  appeared  to  have  a  partisan  moti- 
vation or  not. 

Xow,  it  is  my  understanding  that  you  yourself  served  as  the  informal 
dean  of  John  F.  Kennedy's  brain  trust  during  his  lOGO  campaign, 
and  served  in  the  administrations  of  both  President  Johnson  and 
President  Kennedy.  You  were  a  delegate  to  the  Massachusetts  Demo- 
cratic State  Convention  in  1972,  and  you  led,  or  at  least  partici- 
pated in  an  anti-Nixon  rally,  an  antiwar  demonstration  at  Harvard. 

After  your  firing  as  Special  Prosecutor,  I  am  informed  that  you 
worked  out  of  Senator  Kennedy's  office. 

One  of  your  top  assistants,  Henry  Ruth,  served  under  Robert  Ken- 
nedy in  the  Justice  Department. 

James  Vorneberg  from  your  staff  worked  under  Ramsey  Clark  and 
Katzenbach  and  Robert  Kennedv  of  Justice,  and  was  also  head  of 
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Gpor^re  McGovern's  task  foi-ce  on  ciime  duriii^u"  tlie  President itil 
canipaiofn. 

And  Philip  Hevniium  also  r^ei-ved  in  the  Justice  Department  under 
your  supervision  during  the  Kennedy  administration. 

.lames  Neal  was  a  special  assistant  to  Robert  Kennedy  from  lOfil 
to  1964. 

Thomas  McBride  served  in  the  Peace  Corps  under  John  F.  Ken- 
nedv.  and  in  the  Justice  Department  during  the  Kennedy  years. 

Vrilliam  H.  INIerrill  held  various  offices  during  the  Kennedy-Johnson 
years  as  xVsvSistant  T^.S.  Attoi-nev.  and  was  a  Dem(x;ratic  candidate  for 
Congress  in  1966,  and  was  ]Michigan  vState  chairman  of  the  Kennedy 
for  President  campaign  in  1968,  and  was  a  candidate  for  Lieutenant 
Gf)^'ernor  of  Michigan  in  1970. 

Philip  Lacovara  served  in  the  Justice  Department  during  the  John- 
son years. 

George  Frampton  was  a  researcher,  a  speech  writer  for  Sargeant 
Shriver. 

Francis  J.  Martin  worked  for  two  Democratic  Members  of  Con- 
gress, Representatives  Dow  and  Conyers. 

Roger  M.  Whitten  worked  in  the  1968  Democratic  Presidential 
campaign  as  Kennedy's  campaign  manager  in  the  crime  area,  I  un- 
derstand. 

What  I  am  leading  up  to  is  the  following.  I  have  listed  11  mem- 
bers of  your  toD  staff  that  were  very  deeply  involved  in  the  Ken- 
nedy-Johnson administration  in  partisan  Democr-atic  politics.  Is  there 
I'eason  to  believe  that  if  we  are  reallv  concerned  about  o]~>iectivity. 
and  no  aspersions  being  cast  on  the  possible  impartiality  of  the  prose- 
cution, that  there  is  something  on  the  other  side  of  the  ledger  about 
imnart'nlity  as  well? 

Mr.  Cox.  First,  Mr.  Hogan,  T  must  say  that  some  of  your  facts  are 
cate<?orically  wrong.  And 

Mr.  HooAN  Tell  me  which  ones. 

Mr.  Cox.  Yes,  sir. 

The  statement  that  T  was  a  delegate  to  the  IVIassachusetts  conven- 
tion is  categorically  wrong. 

The  statement  that  I  ever  took  pait  in  an  antiwar  demonstra- 
tion or  anti-anything  demonstration  is  categorically  wrong,  unless 
my  memory  is  totally  failing  me. 

]\Ir.  PToGAN.  The  Harvard  Crimson  article  indicates  that.  That  was 
the  basis  of  mv  comment. 

Mr,  Cox.  Where  does  it  say  that  ? 

jNIr.  HoGAis^.  "An  editor  of  the  Hai-vard  Crimson  who  closely  fol- 
lowed Cox's  career  wrote  of  Cox's  active  partici[)ation  during  cam- 
pus disturbances." 

INfr.  Cox.  Oh,  yes.  But  my  role  Mas  to  put  down  campus  disturbances. 
Truly,  the  Harvard  Crimson  knew  that,  as  docs  anyone  else  who  was 
in  Cambridge  during  that  period. 

INIr.  HoTxAX.  It  goes  on  to  say : 

"Cox  was — this  is  an  editor  of  the  Harvard  Crimson — "Cox  was  a 
general,  and  he  thrived  on  it,  he  thrived  on  flying  into  the  uni- 
versity police  station  and  ordering  cops  around  as  if  he  were  in  charge. 
He  thrived  on  holding  all  the  delicate  negotiation  sti-ings  in  his  hands 
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alone,  piimping  liis  colloaoues  for  infor:iiatioii  and  feeding  back  al- 
most nothing." 

yir.  Cox.  Well,  this  is  the  way  the  Hai-vai-d  Crimson  saw  ni}'  ef- 
forts at  keeping  down  demonstrations  and  keeping  peace  on  the 
campns. 

The  one  really  public  speech  I  made  during  tliat  occasion  was  when 
a  group  of — I  forget  who  they  were — a  group  had  scheduled  Avhat 
they  called  a  county  teach-in  in  support  of  the  President's  policy 
in  Vietnam.  Tlic  SDA  and  the  Progressive  Labor  and  others  attempted 
to  disi'uj:)t  it.  And  I  remember  veiT  well  standing  for  10  or  15  min- 
utes on  the  platform,  pleading  with  tliem  to  allow  the  people  who 
wanted  to  support  tlie  Pi-esident's  poliry  to  be  heard.  Sad  to  say.  T 
was  imsuccessful.  But  I  take  som.e  pride  in  tlie  effort. 

And  I  most  surely  did  not  engage  in  any  demonstrations  of  the 
other  kind. 

]Mr.  IIoGAX.  Were  you  accurately  qu.oted  vrhen  you  said  that  you  had 
such  sharp  philosophical  and  ideological  differences  with  the  admin- 
istration's Ju.-tice  Department  operation  that  you  could  not  consider 
taking  a  job  with  tlie  Department  ? 

Mr.  Cox.  Substantially,  that  is  substantially  accurate. 
]\rr.  IIo(tAn.  I  kn.ov,-  your  answer  would  be,  as  you  indicated  earlier, 
tliat  you  do  not  think  that  partisanship  in  any  way  entered  into  the 
investigation.  But  could  not  a  reasonable  man  assume  on  the  basis  of 
the  things  that  I  said  about  your  staff  and  your  former  involvement 
in  Democratic  politics  that  someone  might  suspect  that  that  -was  the 
case  ? 

Mr.  Cox.  Well,  there  have  been  wu'iters  wlio  have  so  suspected.  So 
T  suppose  a  man  could.  I  did  not  think  that  was  a  disqualification.  I 
think  that  it  is  wholh^  possible,  and  I  certainly  pray  that  it  is  wholly 
possible,  for  people  to  engage  in  law  enforcement  and  the  administra- 
tion of  justice  in  this  country  wnthout  their  political  afhliation  having 
any  ]3art  to  play  or  being  susj^ected  of  having  any  part  to  play. 
I  think  we  are  in  dire  straits  if  that  is  not  possible. 
Mr.  HnxGATK.  The  gentleman's  time  has  expired  at  this  point. 
T  lieard  that  objection  raised  at  my  law  school  class  reunion,  the  gold 
medal  class  of  1948,  by  one  of  our  classmates.  However,  unless  I  mis- 
u.nderstcod  ^Ar.  Bork  this  morning,  he  was  rather  anxious  to  keep 
intact  tliis  staff,  whicli  I  think  he  said  he  thought  was  a  fine  staff. 

I  noted  that  in  particular  this  morning,  because  I  heard  this  criticism 
before. 

In  vour  statement.  ]\[r.  Cox.  under,  I  guess,  pliase  II  on  campaign 
contributions,  that  caught  my  attention.  The  American  Airlines  was 
one  tvi)e,  the  milk  producers  was  another  type.  T  did  not  follow — was 
the  White  House  staff  raising  funds;  what  was  that  ?  I  am  not  familial' 
with  that  episode. 

yiv.  Cox.  I  referred  somewhat  vaguely,  because  this  was  informa- 
tion which  T  thought  should  not  be  fully  made  public  developed  in  the 
course  of  an  investigation.  But  I  did  refer  to  a  rather  large,  apparently 
large  fundraising  operation  run  by  the  Wiite  House  staff  in  1969  and 
1970,  Avhich  may  have  violated  the  campaign  laws  as  they  then  stood. 
]\rr.  HuNGATE.  That  may  have  been  hard  to  do. 
Mr.  Cox.  Yes.  If  it  was,  there  was  a  failure  to  register  a  political 
commitment. 
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INIr.  HuxGATE.  And  you  mentioned  tlie  X  and  Y  situation. 

]Mr.  Cox.  I  think  they  were  political  papers,  but  they  were  papers 
which  apparently  the  Ervin  committee  had  indicated  it  wished  to 
obtain  in  tlie  coui'se  of  its  investi (ration.  The  point  that  lie  was  trying 
to  make  was  takino-  them  out  of  one  set  of  files  and  putting  them  into 
another  set  of  files  where  they  Mould  be  harder  to  subpena. 

Mr.  HuxGATE.  Might  tliat  be  analogous  to  letting  a  fellow  figure 
out  that  he  vras  going  to  get  sued,  that  same  type  of  problem? 

Mr.  Hoffman. 

Mr.  HoFFMAX.  Professor  Cox.  tlie  staff  does  not  always  get  that 
extra  minute,  so  I  aslv  you,  if  you  will,  to  give  me  the  shortest  answers 
you  can  to  the  questions  I  shall  ask. 

No.  1,  when  you  vrei'e  nominated  as  Solicitor  General  of  the  United 
States,  you  were  subjected  to  a  confirmation  hearing,  is  that  correct? 

Mr.  Cox.  Yes.  sir. 

Mr.  HoFF:\rAX.  And  your  local  background  came  out  at  that  time, 
did  it  not  ? 

jVfr.  Cox.  Yes.  There  was  an  FP)!  investigation. 

Mr.  PIoFFMAX'.  And  you  submitted  a  biographical  sketch  to  Senator 
Eastland,  as  do  all  nominees ;  is  that  not  i-iglit  ? 

Mr.  Cox.  I  assume  so. 

Mr.  HoFFJiAX.  And  your  background  was  knovn  to  e\'eryl)ody :  tliat 
is.  Mr.  Richardson  wheji  lie  selected  you.  and  Mr.  Xixon  wlien  lie  went 
along  when  you  were  apjiointed  Special  Prosecutor;  is  that  not 
correct  ? 

Mr.  Cox.  Certainly  Mr.  Eichardson  knew  it  in  great  detail. 

Mr.  HoFFMAX.  Now,  Henry  Ruth  Avas  one  of  the  people  that  Mr. 
Hogan  mentioned.  He  was  a  cai'eerist  in  the  Department  of  Justice 
in  the  Orgaujzed  Crime  Section  when  you  got  stalled,  is  that  correct? 

Mr.  Cox.  Yes.  He  was  appointed  under  Attorney  General  Kennedy, 
as  a  GS-l.'l.  ITe  left  the  Department,  and  he  was  rehired  by  Attorney 
General  Mitchell  as  a  GS-18  after  a  personal  interview  with  Attorney 
General  Mitchell. 

Mr.  HoFFsiAX.  After  he  made  a  reputation  for  lumself  in  his  orga- 
nized crime  worl:,  he  then  became  part  of  the  Vorenborg  staff,  the 
Commission  To  Study  Law  Enforcement  in  the  administration  of 
justice,  oi-  whatever  it  was  ? 

Mr.  Cox.  That  is  correct. 

Mr.  Hoff:max.  From  there  he  went  to  Xew  York  City  to  v.ork  for 
flavor  T/indsav.  did  he  not  ? 

Mr.  Cox.  He  did. 

Mr.  HoFF^iAX.  'Sir.  liacovara  and  Mr.  Heymann  Avere  two  more  that 
Mr.  Hogan  mentioned.  As  T  recall,  they  were  members  of  the  pro- 
fessional stnft'  of  the  Solicitor  General's  Office  prior  to  their  going  into 
your  o])eration? 

Mr.  Cox.  That  is  true  of  Mr.  Lacovai-a.  He  Avas  in  the  Office  of  the 
Solicitor  General  undei-  the  present  administiati(m.  Mr.  Heymann 
had  been  in  Avhen  T  Avas  Solicitor  Ci(Miei-al.  having  previously  been 
hiAv  clerk  to  Justice  Harlan,  and  liaving  engaged  in  no  political  ac- 
tivity that  I  knoAV  of  at  that  time, 

Mr.  IIoFF>rAx.  Noav,  you  spoke  of  cA'aluating  the  Precision  Valve 
case,  and  finding  exoneration,  and  that  was  the  end  of  it  ? 

M]-.  Cox.  Yes,  sir. 
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Mr.  IIoFFMAX.  AVould  you  expect  that  if  you  had  been  a  Special 
Pi'osecutor  or  appointed  by  the  administration,  the  American  public 
would  liave   accepted  your  exoneration   as   well  ? 

^[r.  Cox.  I  hope  they  did. 

iMr.  HoFFMAx.  I  mean,  if  you  had  not  been  g-iyen  the  independence 
and  had — T  think  you  have  my  question  now. 

^Iv.  Cox.  I  slionld  doubt  that  an  exoneiation  by  someone  avIio  did 
not  h.a\-e  tlie  piarantees  of  inde])endence  that  T  did  vrould  be  accepted 
as  well. 

]Mr.  HoFFMAX.  Xow  the  Comri'ess  is  told  that  ]Mr.  Jaworslci  will 
have  the  same  independence  that  you  had.  He  will  not  be  fired  except 
for  extraordinary  impi-opriety.  Tie  will  not  be  fired  except  with  a  vote 
of  six  out  of  e:,o,ht  of  the  coni!.-i-essional  leaders. 

Were  yon  ever  charged  witli  extraordinary  improprieties? 

INFr.  Cox.  No,  sir. 

IMr.  HoFFMAX.  As  a  matter  of  fact,  I\Ir.  Bork  hin^.self  is  on  public 
record — he  is  the  man  who  fired  von.  is  he  not  ? 

Mr.  Cox.  He  did. 

jNIr.  HoFFMAX.  And  he  is  on  public  record  as  agrceinfr  with  ]Mr. 
Tvichardson  that  he  was  aware  of  no  extraordinary  impropriety,  is 
that  not  coiTcct  ? 

Mr.  Cox.  I  believe  so. 

^Ir.  HoFFMAx.  Thank  yon. 

]Mr.  HrxGATE.  'Slv.  Pauley. 

INIr.  Pauley.  Xo  questions. 

]Mr.  ITrxGATE.  Anv  further  questions  ? 

jNIs.  Holtzmax.  Thank  you,  Mr.  Chairman.  I  have  a  few  questions 
if  T  may  he  recosiiized. 

It  has  come  to  my  attention  that  ]Mr.  Jaworski  has  stated,  oi'  at  least 
])eon  quoted  as  stating-  as  follows : 

Sliould  tliere  be  an  impassf  between  the  President  and  me.  by  any  phase  of 
the  investigation,  it  will  be  presented  to  the  representatives  from  the  Judiciary 
Conimittee.  From  a  practical  standpoint,  that  would  be  the  end  of  it. 

Assuming  that  he  made  such  a  statement— and  I  do  not  mean  in 
any  way  to  impugn  his  integritv  or  his  motives — Avotdd  you  connnent 
on  the  desirabilitv  of  havino-  a  Special  Prosecutor  make  a  pi'osecutorial 
decision  in  a  political  context? 

Mr.  Cox.  Well.  I  think  that  decisioiis  made  outside  the  formal  course 
of  the  administration  of  justice  in  the  courts  simply  car.not  connnand, 
under  today's  conditions,  the  same  degree  of  confidence  from  the  pub- 
lic as  decisions  made  within  the  normal  machinery  of  the  administra- 
tion of  justice.  That  is  regi'ettal>le.  And  it  is  in  some  instances,  indeed 
in  most  instances.  ]>erha|)s  in  all  instances,  unfair  to  tlie  politi'-al  proc- 
ess. But  I  am  afraid  it  is  tiaie  in  a  matter  of  this  kind. 

I  am  also  afraid  that  one  of  the  i-easons  it  is  true  is  that,  except  in  a 
case  involving  alleged  Avrongdoing  in  higli  Govermnent  offices,  the 
matter  Avould  not  be  submitted  to  the  political  jirocess:  it  would  be 
submitted  to  the  judicial  branch  in  the  normal  rules  of  law. 

And  I  think  that  one  of  the  things  that  people  desperately  want, 
and  to  which  they  are  100-percent  entitled,  is  that  people  in  public 
life  be  judged  by  the  same  rules  that  ajiply  to  others,  and  the  higher 
they  ai-e  in  public  life,  the  more  important  it  is  that  they  be  judged 
accoi'ding  to  those  same  rules. 
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Ms.  HoLTZMAX.  So  that  you  would  say  that  the  decision  by  an  inde- 
pendent prosecutor  as  to  whether  or  not  to  obtain  additional  Presi- 
dential materials  ought  to  be  based  on.  one.  his  conscience;  two.  his 
understanding  of  the  obligations  of  his  job;  three,  the  necessity  of 
the  material  in  the  light  of  the  prosecutions  that  would  take  place 
presumably:  and  four,  the  obligations  to  the  American  public  to 
show  that  it  was  a  decision  made  as  a  matter  of  conscience  and 
judgment? 

Mr.  Cox.  I  Avould  think  that  was  the  Avay  he  should  make  his  deci- 
sion, and  if  he  thinks  it  is  necessary,  he  should  then  press  before  the 
courts  to  obtain  the  information,  and  not  submit  to  some  other  form 
of  disposition. 

]Ms.  HoLTZiiAN.  Looki]ig  down  the  long  road  ahead  of  us  in  the 
Watergate  and  other  related  matters,  is  there  any  question  in  your 
mind  that  the  new  Special  Prosecutor  would  not  come  up  against 
precisely  the  same  situation  that  you  came  up  against;  namely,  that 
there  will  be  a  refusal  to  turn  over  Presidential  papers  or  tapes?  What 
then  would  be  the  course  of  events  ? 

Mr.  Cox.  Well,  I  think  he  will,  yes.  And  I  am  sure  that  legislation 
should  be  enacted  to  guard  against  that. 

]Mr.  Dennis.  Y^ould  the  gentlewoman  yield  ? 

Ms.  HoLTZMAN.  I  would  be  happy  to. 

]\Ir.  Denxis.  I  think  Ave  should  point  out  for  the  record  that  in 
answer  to  a  question  which  I  asked  Mr.  Boik  tliis  moi'ning,  he  stated 
categorically  that  his  understondina-  was  that  the  new  Special  Prose- 
cutor now  appointed  vrould  have  full  autlioritv  to  go  to  tlie  court  to  ^et 
anything  that  he  wanted  to  get,  and  that  the  court,  decision  would  be 
abided  by. 

Mr.  Cox.  T  did  not  mean  to  assert  any  fact  contrary  to  that,  because 
I  have  no  knowledge — I  had  seen  the  same  statement  as  Ms.  Ploltz- 
man  had,  and  it  gives  me  concern. 

On  the  other  hand,  I  recognize  what  you  say  about  Mv.  Bork's 
testimony. 

Mr,  Dexxis.  I  just  wank-d  to  make  tliat  caveat,  since  the  question 
had  arise]!. 

I  thank  you  for  yielding. 

Ms.  HoLTZMAX^.  I  have  another  question  goinji  to  the  so-called  mi'^s- 
ing  tapes.  It  is  my  undeistanding — correct  me  if  I  am  wrong — that  in 
the  ]Mitchell-Stans  trial  in  Xevr  York,  the  T^.S.  Government  asked  for 
a  postponement  as  recently  as  October  23  on  th.e  basis  that  the  Presi- 
dent would  not  su])ply  the  Ajn-il  l.i  tape. 

Do  you  have  any  comment  to  make  witli  respect  to  that,  or  whether 
or  not  the  Government  ought  to  have  disclosed  to  the  New  Yorl-: 
court  the  nonexistence  of  the  April  15  tape  ? 

Mr.  Cox.  Well,  let  me  state  the  events  as  accurately  as  I  can. 

The  defendants  in  the  Ve-9ro  case  first  demanded  tapes  and  i^apeis 
fi'om  tiie  Executive  verv  bi-oadly.  And  tlie  defense  Avas  putting  in  that 
tliis  was  a  fishing  expedition. 

The  court  ]:)rettv  nmch  sustained  the  prosecution's  ariswei",  but  tho'e 
were  two  tapes.  One  was  for  Api-il  l."),  and  the  othei-  I  think  was  for 
Februai'y  28,  Avhere  the  lawyers  for  Stans  and  Mitchell  were  able  to 
make  some  showing  that  the  conversations  mi^ht  have  involved  some- 
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thingf  that  liad  some  rolcvtiiicc  to  the  case,  and  he  ordered — he  said 
that  liis  inclination  was  to  say  that  the  Government  must  produce 
those  if  tlie  case  was  to  <so  foi-\vard. 

The  U.S.  attorney's  otllce  in  Xew  Yoik  handles  tiiis  case,  with  some 
<jeneral  supervision,  under  the  Special  Prosecutor.  They  communicated 
directly,  althouo-h  I  thiidv  I  was  aware  of  it  at  the  time,  with  iSIr.  Buz- 
hai-dt.  lie  took  the  question  under  advisement.  Pie  said  he  could  fiive 
them  no  assurance  at  that  time  that  the  tapes  for  these  two  dates  would 
1)0  made  available. 

I  do  not  think  there  was  any  catejioi-ical  refusal  eithei-.  But  he  could 
not  say  that  he  vrould  turn  them  ovei'. 

He  also  commented  to  the  Assistant  I'.S.  Attorney  in  a  Avay  that 
used  some  such  phrases,  you  know,  sometimes  there  are  technical  ditii- 
culties.  I  am  not  quotino;  exactly,  but  the  effect  of  the  phrase  on  the 
Assistant  U.S.  Attorney  Avas  enough  for  him  to  report  to  one  of  my 
stall'  and  then  idtimately  to  me  that  the  convei-sation  had  raised  in  his 
mind  the  question  whether  Mr.  Buzhardt  felt  sure  that  the  April  15 
tape  Avas  in  existence. 

In  an\'  event,  since  tl\e  jU'osecution  was  not  able  to  p"ive  assurance 
that  it  could  produce  the  tapes,  it  asked  for  a  postponement. 

I  am  not  aware^ — to  come  directly  to  your  question — whether  any 
representation  of  any  kind  was  made  to  the  court  about  the  existence 
oi-  nonexistence  of  tapes  of  those  conversations.  I  just  do  not  Icnow.  I 
have  not  tlie  infonnation. 

Ms,  PIoLTZMAX.  But  is  it  fair  to  assume  that  possibly  implicit  in  the 
concei'n  about  the  obedience  to  the  court  order  is  that  there  is  a  repre- 
sentation to  the  etfect  that  the  tape  did  not  exist? 

Mr.  Cox.  Well,  I  do  not  know  enough  about  wliat  was  said  for  me 
to  answer  your  question,  either  to  agree  or  disagree  or  comment. 
Ms.  HoLTZMAN.  Thank  yon. 
Thank  3"ou,  ]Mr.  Chairman. 

Mr.  HuxGATE.  Mr.  Cox,  I  feel  this  would  be  a  fair  statement.  As  I 
understand  the  thrust  of  your  testimony,  you  would  favor  certainly 
an  independent  prosecutor  to  be  appointed  b}^  the  court,  and  while 
that  is  not  free  from  constitutional  questions,  you  believe  at  this  point 
in  time  that  the  constitutional  questions  should  be  resolved  favorably 
on  behalf  of  such  legislation.  That  would  be  your  preference? 
Mr.  Cox.  That  is  true,  yes. 

Mr.  HuxGATE.  Now,  our  colleague,  Mr.  Biester,  a  former  member 
of  the  committee,  on  behalf  of  several  others,  has  introduced  a  bill 
tliat  would  permit  Presidential  appointment.  I  believe  the  number 
of  constitutional  questions  wo\dd  lessen  if  the  President  makes  the 
appointment. 

Xow.  the  public  confidence  and  independence  may  be  another  fac- 
tor. Under  his  proposal,  five  organizations,  the  American  Bar.  tlie 
American  Trial  Lawyers,  the  Association  of  American  Law  Schools, 
et  cetera,  each  would  name  three  men.  as  I  read  this,  men  or  women. 
Thei'e  would  be  15  names. 

The  President  would  select  from  those  names  a  Special  Prosecutoi". 
That  Special  Prosecutor  could  serve  a  specific  term  and  vou  could 
provide  that  he  could  be  removed  only  for  good  cause  established  in 
the  terms  of  the  Civil  Service  Commission. 
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What  would  be  the  general  feeling  on  that,  assuming  that  the  Presi- 
dent would  choose  from  the  list^  I  suppose  you  have  to  put  another 
qualification  that  if,  within  a  certain  time,  he  did  not  pick  from  the 
list  an  alternate  selection  could  be  made. 

Mr.  Cox.  By  somebody. 

Mr.  Hux(iATE.  By,  I  supjwse.  the  court  or  tlie  Attorney  General : 
the  court,  probably. 

Mr.  Cox.  There  are  examples  in  our  history  of  the  power  of  Presi- 
dential appointment  being  limited  by  certain  categories  or  qualifica- 
tions. My  recollection  is  that  none  of  those  statutes  limits  his  choice 
quite  as  severely  as  the  bill  you  described. 

Mr.  HuNGATE.  I  am  thinking  of  an  analogy,  not  Federal  indeed,  but 
the  Missouri  court  plan.  Somebody  gives  tlie  Governor  some  names, 
and  if  he  does  not  pick  one  he  gets  tliree  more,  ad  infinitum. 

Mr.  Cox.  I  think  what  I  would  say  would  happen  is  that  the  con- 
stitutionality of  such  a  measure  would  be— I  suppose  it  would  be  a 
greater  assurance  that  it  would  be  constitutional  than  the  one  I  say 
I  would  prefer,  the  doubts  would  he  smaller.  I  think  there  would 
still  be  some  room  for  argument,  Mr.  Chairman. 

Mr.  HuNGATE.  Thank  you  very  much. 

Any  further  questions  ? 

Mr.  Matne.  Yes,  JNIr.  Chairman. 

Mr.  HuxGATE.  Mr.  Mayne. 

]Mr.  Mayne.  But  still,  although  your  preference  would  be  for  the 
court-appointed  prosecutor,  I  think  you  made  it  clear  that  you  feel 
that  the  greatest  need  is  to  get  on  with  it.  as  you  said,  to  hold  the 
staff  together,  and  to  have  the  investigation  go  forward. 

Did  you  not  indicate  that  if  we  could  recommend  legislation  here 
which  would  by  statute  give  adequate  jn-otection  to  the  integrity  of 
the  operation,  adequate  safeguards  against  dismissal,  and  spell  out 
the  freedom  of  action  of  the  existing  independent  Prosecutor,  that 
this  would  be  satisfactory  to  you,  or  could  be  accomplished  promptly  ^ 

Mr.  Cox.  If  3^ou  mean  to  include  ])rovision  for  appointment  with 
advice  and  consent  of  the  Senate,  yes ;  not  otherwise. 

Mr.  Mayne.  I  have  just  one  other  line  here,  Mr.  Chairman,  that 
I  do  not  believe  has  been  gone  into. 

You  did  mention  the  matter  of  contributions  from  the  milk  lobby 
in  your  statement,  and  just  now  you  have  emphasized  very  properly 
that  no  public  official,  no  matter  what  his  office,  should  be  immune  to 
the  ])ro])er  standards  of  conduct. 

AVoidd  you  apply  these  same  standards  of  conduct  to  Members  of 
(^onofress? 

Mr.  Cox.  I  was  speaking,  of  course,  of  the  offenses  under  the  crimi- 
nal laws.  I  surely  would ;  yes. 

Ml-.  Mayne.  Well,  there  was  quite  a  little  discussion  about  gicat 
contributions  by  the  milk  lobby — one  of  those  mentioned  being  Asso- 
ciated ]\rilk  Producei's — l)oth  in  your  testimony  and  in  public  records. 
A])p!\i'ently.  your  Special  Prosecutor's  office  was  lookin<r  into  contribu- 
tioJis  to  the  Committee  for  the  Re-election  of  the  President. 

Have  you  made  any  inquiries  into  contributions  by  the  milk  lobby 
to  Members  of  Congress  in  the  recent  cami)aign,  some  of  which  wei-e 
ns  hiiih  as  $-12,500  for  one  candidate  ? 

Afi-.  Cox.  Generally  speakino-.  the  jni'isdictional  line  between  tlie. 
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Department  of  Justice  and  the  Office  of  the  Special  Prosecutor  was 
drawn  between  contributions  to  a  candidate  for  the  Presidency,  of 
which  tlie  Special  Prosecutor  had  jurisdiction,  and  contributions  to  a 
congressional  candichite,  over  which  the  Depai-tnient  of  Justice  re- 
tained jurisdiction.  So  that  my  office  was  not  lookino-  in  normal  in- 
stances or  on  any  general  scale  to  congressional  contributions. 

Mr.  Maynk,  There  was  some  activity,  though,  in  your  office  about 
the  raising  of  the  price  support  for  milk  on  March  25,  1971.  Do  you 
recall  tliat  as  being  the  basis  of  })art  of  your  investigation  ( 

Mr.  Cox.  The  question  was  raised  whether  the  large  contributions 
to  the  Presidential  campaign  had  exerted  an  improper  influence  on 
tlie  change  in  the  support  piice.  There  had  been  no  conclusion  reached, 
iind  1  ceitainly  do  not  intend  to  imply  one. 

Mr.  Mayxe.  Were  you  aware  of  the  fact  that,  for  se\  oral  weeks 
l)efore  (his  price  support  was  increased,  many  individual  Members  of 
Congress  liad  been  introducing  bills  which  would  have  mandated  a 
nnich  greater  price  support  inci'ease,  and  that  the  decision  eventually 
readied  by  Secretaiy  Hardin  was  for  a  much  smaller  increase  than 
that  being  demanded  by  many  Members  of  Congress  ? 

Mr.  Coy:.  I  am  aware  of  that ;  yes. 

Mr.  Mayne.  But  you  feel  that  it  would  not  have  l>een  within  the 
province  of  your  committee  to  make  an  inquiry  into  that,  but  to  leave 
it  on  other  agencies  in  the  Department  of  Justice  ? 

Mr.  Cox.  Well,  if  the  investigation  proceeded  in  such  a  way  as  to 
suggest  that  there  was  any  link  between  the  two,  then  I  think  I  Avould 
have  gone  to  the  Attorney  General  and  said,  maybe  this  is  something 
that  you  should  list  under  the  othei-  matters  referred  to  me  with  my 
consent  by  the  Attorney  General,  and  w^e  would  have  talked  it  over. 
We  did  not  come  to  that  point  and,  indeed,  to  the  best  of  my  knowledge, 
any  investigation  of  the  milk  producers  thing  was  a  long  way  from 
being  brought  to  a  focus. 

Mr.  Mayxe.  Just  to  wind  this  phase  of  it  up,  I  read  in  the  press  this 
Aveek  that  Secretary  Shultz  has  said  that  the  decision  to  raise  the  price 
support  at  that  time  was  at  least  in  part  to  head  off  fear  on  the  part  of 
the  administraiton  that  an  even  higher  price  support  increase  would  be 
foT'ced  through  by  Congress  if  the  Executive  did  not  take  that  action. 

Was  that  the  rationale  of  the  situation  at  the  time  you  Avere  con- 
sidering this  as  Special  Prosecutor  ? 

Mr.  Cox.  I  am  aware  of  it,  certainly. 

As  I  sa}",  we  really  had  not  gotten  to  the  point  of  pulling  the  in- 
formation together  and  foruiing  any  tentative  conclusions.  And  the 
work,  therefore,  was  going  forward  under  my  suboi-dinates  who  were 
pursuing  the  investigation,  and  it  had  not  reached  the  i^oint,  yet,  Mr. 
Mayne,  where  it  would  have  to  reach  me  before  any  even  tentative 
decisions  had  been  reached. 

Mr.  Mayxe.  Thank  you,  Mr.  Chairman. 

Mr.  HixGATE.  Mr.  Hogan ? 

]\rr.  HoGAX.  Mr.  Cox,  we  arc  aware  from  your  public  apology,  if  I 
might  call  it  that,  of  a  news  leak  which  was  directly  attributed  to  you, 
growing  out  of  conversations  you  had  with  Members  of  the  other  body. 
But  I  am  concerned  about  other  possible  news  leaks  from  those  sur- 
rounding you. 
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On  October  27,  Jack  x\ndorson,  in  his  "Washington  ^Merrv-Go-Rouncl, 
said : 

Sources  close  to  Cox  tell  us— 

And  then  goes  on  to  report  tliat  his  associate  Les  Whitten — 

Rushed  over  to  the  Prosecutor's  Office  immediately  after  Cox's  sudden  dis- 
missal. Barely  one  step  ahead  of  the  FBI,  he  ol)tained  only  f»ne  document  before 
the  agency  sealed  the  offices.  This  interesting  document  was  a  checkoff  list  which 
showed  what  the  prosecutors  were  researching. 

Then  Barry  Kolb.  in  the  "Washington  Star.  Octol^er  2r),  reports  that 
Secretary  of  Agricnlture  Butz  is  under  investigation  In'  your  office. 

The  "Washington  Star-Xows  of  October  4.  under  the  byline  of  James 
Polk,  reports  that  Patricia  J.  ITaines  sent  a  letter  to  the  President 
telling  him  of  an  offer  of  campaign  funds  fi-om  the  milk  lobby. 

The  "Washington  Post  of  October  25  has  Reginald  Kessler  reporting 
that  "Bebe''  Rebozo  cashed  $91,500  of  stolen  stock  in  1968. 

I  am  concerned  about  these  whole  series  of  leaks,  which  could  only 
have  come  from  your  office. 

You  ai"e  aware  too,  I  am  sure,  that  the  rules  of  grand  jury  pi'ohibit 
disclosure  of  the  matters  under  investigation.  I  wonder  if  maybe  this 
does  not  cast  some  aspersions  on  the  professionalism,  which  we  have 
heard  acclaimed  here  today,  of  your  staff. 

Mr.  Cox.  I  would  just  be  obliged  to  dispute.  Mr.  Plogan,  that  that  in- 
formation could  have  come  only  from  the  "Watergate  prosecution  force. 
There  are  a  great  manv  leaks,  or  at  least  a  gret  deal  of  information,  and 
a  gi'eat  deal  of  misinformation  appears  in  the  press  on  these  subjects. 

Tn  manv  instances,  I  have  soen  things  attributed  to  sources  in  my 
office  which  I  knew  to  a  virtual  moral  cei-tainty  did  not  emanate  from 
my  office.  And  I  feel  quite  confident,  although  T  can  spoak  onlv  from 
confidence  in  the  indi\iduals,  th;it  thev  have  ti'ied  to  preserve  the  sec- 
recv  that  we  did  throughout  tlie  investigation. 

INIr.  HoGAN.  If  we  pass  legislation  extending  the  Snecial  Prosecutor, 
vou  do  not  anticipate  having  anv  supervisoi-v  role  there,  do  vou.  Mr. 
Cox? 

Mr.  Cox.  No,  sir ;  I  do  not. 

Mr.  Hi'xoATE.  In  jNTissouri.  Jark  .Vnderson  is  onr  first  autbnrity. 

]Mr.  HooAx.  Sensing  the  impatience  of  niv  colleagues,  I  will  ask  no 
furthei-  questions.  But  I  want  to  make  one  further  point  in  connection 
with  the  question  asked  by  our  colleague  Mr.  Edvrards  earlier  about 
whether  or  not  the  President  had  in  any  way  concurred  with  the  under- 
standing about  the  appointment  of  the  Special  Prosecutor,  IVfr.  Cox, 
And  I  refer  to  the  hearinjrs  in  the  Senate  on  the  confii'mation  of  Attoi-- 
nev  General  Richardson,  whicli  the  staff  has  ntade  available  to  us. 

I  would  suggest  that  we  insert  into  the  record  paw  ITS,  lines  11  to 
2?>,  40  to  52.  and  pacre  179.  line  1  to  line  2'].  which  indicates  the  Attoi-- 
ney-General-designate''s  testimony  that  there  was  no  understanding  or 
com'ersations  with  the  President  or  his  staff. 

Is  there  objection  ? 

Mr.  ITfngatk.  "Without  obioction.  it  Avill  be  included  in  tho  iv^'ord. 

[The  information  referred  to'  follows :] 

Senator  Tit.\xky  r«>ntinuingl.  T  innuired  as  to  wliotlier  President  Nixon  asked 
you  to  retain  ultimate  res])onsil)i]ity  over  the  Special  I'rosecutor.  You  answered 
that  he  never  made  such  a  request  explicitly  hut  that  you.  if  you  were  to  give 
up  such  a  responsibility,  you  felt  that  the  President  would  be  disappointed. 

Wimld  ynu  agree,  then,  that  perhaps  there  was  some  kind  of  (ncit  understand- 
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iug  on  the  part  of  the  President  on  this  su)>j(M-t.  or  is  fliat  really  too  mnch  to  fell? 
Secretary    Richakdson.    There    really    is    no    tacit    understanding,    Senator 
Tunney. 

Senator  TrNXp;Y.  You  indicated  that  the  subject  had  come  up  at  a  Cabinet 
meeting.  Do  you  care  to  tell  us  in  what  way  it  came  up  and  by  whom? 

Secretary  Richakdso.v.  The  only  thing  that  came  up  had  to  do  with  the  fact 
that  I  had  made  the  decision  to  name  ti  Special  Prosvcutor  and  the  response 
that  this  decision  had  received,  something  to  that  effect :  w)!iat  did  I  think  was  the 
likely  course  of  the  hearings  ;  no  more  than  that. 

Senator  Tu^jney.  Tliere  was  no  discussion  regarding  who  you  would  pick  or 
regarding  the  responsibilities  «jf  the  Special  Prosecutor,  the  parameters  of  that 
resi)onsibility  ? 

Secretary  Richardson.  Xo,  T  had  had  no  discussitms  about  the  selection  of  the 
Special  Prosecutor  at  any  time  when  the  President  was  present.  The  suggestions 
that  were  made  by  mend>ers  of  his  staff  are  already  a  matter  of  record. 

Senator  Tunivky.  Were  Mr.  Ilaldeman  and  Mr.  Ehrlichman  present  at  that 
nu'eting? 

SecretaiT  Richardson.  No,  they  haven't  been  present  since  their  resignations. 
Senator  Tunney.  And  has  this  subject  of  Special  Prosecutor  and  the  guide- 
lines for  the  Special  Prosecutor  been  the  subject  of  discussion  between  you  and 
the  President  since  May  16? 

Secretary  Richardson.  No.  I  have  had  no  discussion  on  any  aspect  of  this  sub- 
ject with  the  President  since  my  nttmination  came  to  the  Senate. 

Senator  Tunney.  And  how  about  membeis  of  the  White  House  staff — General 
Ilaig  or  Mr.  Garment  or  others? 

Secretary  Richardson.  No.  My  only  conversations  with  General  Haig  have  in- 
volved Defense  matters  and  the  response  to  the  question,  in  effect,  how  they 
are  going  up  there. 

Senator  Tunney.  And  in  testimony  this  morning,  in  answer  to  Senator  Byrd's 
question,  you  have  had  no  discussions  at  all  with  Mr.  Haldeman,  Mr.  Ehrlich- 
man. Mr.  Wilson,  their  attorney,  or  anybody  else? 
Sf-cretary  Richardson.  That  is  correct. 
Senator  Tunney.  Nobody  else  on  the  staff? 
Secretary  Richardson.  That  is  correct. 

Mr.  HiTXGATK.  ]Srr.  Dennis. 

]\I)\  Dexnis.  'Slv.  Cox.  -vvonlfl  you  aofJ'ee  witli  me  tliat,  however  tlie 
Special  Prosecutor  mav  be  appointed,  it  is  A-erv  important,  both  as  a 
matter  of  substance  and  as  a  matter  of  appearance,  that  his  staff, 
besides  beinjj  competent  lawyers  and  investigators,  should  also  be  bi- 
partisan and  shoidd  I'epresent  the  fidl  political  sj^ectrum? 

All  of  us  ai'e  interested.  T  assu.me.  reirardless  of  our  political  philos- 

oj)hy.  in  an  honest  administration,  and  in  the  enforcement  of  the  law, 

Mr.  Cox.  T  wotdd  think  they  should  be  selected  without  regard  to 

any  political  affiliation  or  political  activities,  provided  of  course  that 

tliev  en.«ra<re  in  no  political  activities  during  their  term  of  service. 

Mr.  Dexxts.  Thank  vou. 

Mr.  Huxo.\TE.  The  Chair  would  restate  his  understanding  of  General 
Bork's  testimony  this  moi^ning — and  I  stand  to  be  corrected  if  the 
record  shows  otherwise — T  thought  lie  was  making  a  favorable  point, 
that  he  intended  to  retain  the  staff. 

Mr.  Cox.  Well,  that  is  the  way  the  staff  was  selected. 
Mr,  ITuxoATE.  TJiank  you  very  much.  You  have  been  most  patient 
with  us.  nnd  very  helpful  to  the  committee. 

The  full  Judiciary  Committee  will  meet  tomon-OAv  on  the  Federal 
Evidence  Code.  "We  will  resume  our  hearinos  on  this  matter  at  10  a.m., 
Wednesday,  v.'ith  Congi-essman  ^Mialen.  Professor  Bator  of  Harvard 
Law  School,  and  Dean  Crampton  of  Cornell  Law  School. 
The  committee  will  now  adjourn. 

[Whereupon,  at  4:45  p.m.,  the  committee  adjourned,  to  reconvene  at 
10  a.m.,  Wednesday,  November  7, 1 073.] 
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WEDNESDAY,   NOVEMBER   7,    1973 

House  of  Representatrtrs, 

SuBCOMMm'EE    ox    CRIMINAL    JuSTIGE 

OF  THE  Committee   ox  the  Judiciary, 

Was  king  tan,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2141, 
Ivayburn  House  Office  Buildin<r,  Hon.  William  L.  Hungate  [chair- 
ma  u  of  the  subcommittee]  presiding. 

Present:  Representatives  Hungate,  Kastenmeier,  Edwards,  Mann, 
Holtzman,  Smith,  Dennis,  Mayne,  and  Hogan. 

Also  present:  Herbert  E.  Holfman,  counsel;  Thomas  W.  Hutchi- 
son, assistant  counsel;  Roger  A.  Pauley,  associate  counsel;  and 
Ste]>hen  P.  Lynch,  research  assistant. 

]NIr.  Hungate.  The  subcommittee  will  come  to  order.  We  will  now 
resume  our  hearings. 

The  first  witness  to  be  called  today  is  our  colleague,  Congressman 
Charles  Whalen  from  Ohio.  We  are  very  pleased  to  have  Congi'ess- 
man  Whalen  with  us.  The  other  witnesses  we  will  hear  today  are  Prof. 
Paul  Bator  of  Harvard  Law  School,  and  Dean  Roger  Cramton  of 
Cornell  Law  School. 

Tomorrow  we  will  hear  from  Mr.  Leon  Jaworski  at  10  a.m.  We 
hope  to  begin  markup  tomorrow  afternoon. 

If  we  cannot  complete  the  markup  tomorrow,  then  either  Friday, 
if  the  members  could  make  a  Friday  meeting,  or  else  on  Monday  we 
would  definitely  complete  the  markup,  with  a  report  to  the  full  com- 
mittee as  we  handled  the  grand  jury  bill.  The  Special  Prosecutor  bill 
then  Avould  be  scheduled  for  next  Tuesday's  full  committee  meeting, 
subject  to  the  report  of  this  subcommittee. 

Mr.  Kastenmeier? 

Mr.  Kastenmeier.  Yes.  I  support  that.  I  think  we  ought  to  meet 
Friday  if  we  do  not  complete  action  tomorrow.  I  would  think  one  of 
the  reasons  we  might  meet  Monday  is  if  we  run  into  certain  difficulties 
which  require  an  extra  day  or  the  weekend  to  resolve.  Other  than 
tlmt  event,  I  would  hope  that  we  could  expeditiously  complete  it. 

Mr.  Hungate.  The  Chair  will  state  that  Friday  is  acceptable  to  me. 
I  know  that  members  have  many  responsibilities.  I  simply  wanted  to 
emphasize  Tuesday  is  our  earliest  date  for  the  full  committee.  If  we 
have  something  to  report  on  that  date,  we  will  have  met  our  responsi- 
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Ijilitics.  Hoijet'nlly,  Ave  can  conclude  on  Friday.  If  not  Friday,  we  must 
conclude  Monday. 

Mr.  Whalen,  wovdd  yon  come  forward,  please.  We  will  receive  your 
testimony. 

TESTIMONY  OF  HON.  CHARLES  W.  WHALEN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Whalex.  Mr.  Chairman,  I  thank  yon  for  this  opportunity  to 
meet  with  you  and  your  subcommittee  this  morning  to  discuss  my  bill, 
H.R.  11135.  As  j'Ou  know,  this  measure  would  provide  for  the  appoint- 
ment of  a  Special  Prosecutor  by  the  chief  judge  of  the  U.S.  District 
Court  for  the  District  of  Columbia. 

Since  I  shall  cover  much  of  the  same  ground  discussed  by  previous 
witnesses,  my  statement  will  be  brief.  I  shall  address  my  remarks  to 
three  questions. 

First,  what  does  H.R.  11135  propose  ? 

Second,  why  should  this  or  similar  legislation  be  enacted  ? 

Third,  is  this  approach  constitutional  ? 

To  begin,  what  are  the  principal  provisions  of  my  bill  ? 

First,  the  Special  Prosecutor  will  investigate  the  1972  Presidential 
primaries  and  general  elections.  Second,  in  carrying  out  that  respon- 
sibility, he  will  be  vested  with  all  of  the  powers  and  duties  of  the  At- 
torney General  of  the  United  States,  as  well  as  those  of  the  U.S.  attor- 
ney in  any  judicial  distiict  in  wliich  legal  proceedings  will  or  may  be 
brought  as  a  result  of  his  investigations.  Third,  the  Attorney  General 
and  all  governmental  departments  will  be  required  to  cooperate  with 
the  Special  Prosecutor.  In  turn,  his  Office  shall  cooperate  with  con- 
gressional committees  having  jurisdiction  over  any  aspect  of  its  ac- 
tivities. Fourth,  the  Office  shall  remain  in  existence  until  the  Special 
Prosecutor  certifies  to  the  chief  judge  that  all  investigations  and 
prosecutions  authorized  under  the  legislation  are  completed.  The  cer- 
tification shall  be  accompanied  by  a  full  i-eport  of  the  Office's  activities. 

Xext,  what  are  the  arguments  in  behalf  of  this  measure? 

I  have  two  reasons  for  urging  the  subcommittee  to  act  favorably  on 
H.R.  11135  or  similar  proposals. 

First,  administration  personnel,  from  the  President  on  down,  are 
presently  under  judicial  scrutinj^  I  do  not  believe  that  they  can  be 
expected  to  investigate  themselves,  Tlierefore.  tlie  responsibility  must 
be  placed  elsewhere,  outside  of  the  executive  branch. 

Second,  the  investigation  and  any  subsequent  prosecution  or  decision 
not  to  prosecute  must  be  credible.  You  and  I.  indeed,  all  Americans, 
must  be  convinced  beyond  any  doubt  that  tlie  Watergate  investigation 
has  been  absolutely  thorough.  Further,  all  of  those  who  are  guilty  of 
illegal  acts  must  be  pujiished  as  the  courts  determine.  I  am  a  long- 
time personal  friend  of  Senator  William  Saxbe.  the  nominee  for  At- 
torney General.  I  am  convinced  he  is  well  (|ualified  for  this  position 
and.  certainly,  he  has  a  well-deserved  reputation  for  independence. 
I  do  not  know  Mr.  Jaworski,  but  I  understand  from  colleagues  that 
he  is  one  of  the  best  trial  lawyers  in  the  Nation,  Nevertheless.  I  do  not 
believe  that  the  credentials  ol  these  men  can  overcome  the  deep-rooted 
skepticism  vrhich  today  is  imbedded  in  tlie  American  people.  Only  the. 
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Avork  of  a  totally  iiidopendeut  ])i'osef'mor,  tlierefore,  will  be  bolieved 
by  the  public. 

Finally,  does  this  proposal  meet  constitutional  requirements? 

I  realize  tlie  answer  to  this  question  is  debatable.  You  have  lieard 
from  eminent  legal  scholai'S.  includino;  tlie  president  of  the  American 
Bar  Association,  Avho  assert  that  a  court-appointed  Special  Prosecutor 
is  constitutional. 

I  am  an  economist,  not  a  lawyer.  Thus,  it  would  be  presumptuous  for 
me  to  present  a  layman's  opinion  on  this  subject.  Instead,  I  rest  my 
case  on  the  simple  proposition  that  the  I'ole  of  the  courts  in  our  society 
is  to  assure  that  justice  prevails.  It  seems  to  me  that  the  cause  of  justice 
is  ill-served  when  a  suspect  retains  the  power  both  to  investig:ate  and 
prosecute  himself.  This  is  a  concept  Avhich.  I  feel  certain,  our  Found- 
ino;  Fathers  never  intended  when  drafting  our  Constitution.  There- 
fore, to  enhance  the  couit's  ability  to  secure  justice,  the  Congress  must 
act  to  establish  an  independent  prosecutor. 

Only  in  this  manncn-  can  the  legislative  branch  clearly  show  the 
electorate  that  we  recognize  the  essentiality  of  a  forthright  investiga- 
tion arid  the  need  for  the  restoration  of  public  confidence  in  the  Federal 
Government. 

Mr.  Chairman.  I  thank  you  and  will  respond  to  any  questions  that 
you  might  have. 

Mr.  HrxoATE.  Thank  you  very  mucli  for  your  statement. 

We  appreciate  you  being  with  us  today. 

^Ir.  Kastenmeier. 

Mr.  ]\ ASTEXMEiER.  Thauk  you.  ?»Ir.  Chairman. 

I  would  like  to  welcome  our  friend  from  Ohio.  He  has  been  before 
this  committee  on  other  im])ortant  issues,  such  as  privilege,  and  he 
is  always  qualified  as  shown  in  his  testin.iony.  I  find  very  little  to  dis- 
agree with  you.  1\h'.  Whalen.  I  agree  with  the  thrust  of  your  state- 
ment. I  hope  that  you  woidd  not  only  support,  of  course,  your  own 
bill,  but  similar  proposals. 

]Mr,  Whalex.  I  would  rospo]id,  ^Ir.  Kastenmeier,  simply  by  saying 
I  do  not  have  any  pride  of  authorsliip  in  this  bill.  I  am  sure  that  it  is 
imperfect  in  a  couple  of  respects.  I  do.  how^ever.  support  the  basic 
thrust  or  aim  of  the  legislation  tliat  you  are  considering. 

Mr.  Kastenmeier.  Perhaps  you  have  not  had  the  opportunity  to 
examine  some  of  the  otlier  bills  before  us.  There  is  one  other  bill,  H.J, 
Res.  784,  that  has  the  cosponsorship  of  a  large  number  of  niembers, 
and  appears  superficially  to  be  very  much  like  your  ow^n  bill. 

]\rr.  WriALEN.  Yes. 

Is  this  the  so-called  Culver  bill  ? 

INIr.  Kastenmeier.  Yes.  I  was  going  to  ask  you  whether  you  can. 
distinguish  your  own  bill  from  it. 

]\lr.  Whalex.  I  have  not  studied  it  thoroughly.  I  did  look  at  it 
prior  to  its  introduction.  It  is  a  very  lengthy  bill.  I  think  some  of 
the  basic  features  are  very  similar.  It  did  go  beyond  my  bill.  For 
example,  it  provided,  as  I  "recall,  for  an  extension  of  the  grand  jury. 
This  we  took  care  of  yesterday  on  the  House  floor. 

I  think  insofar  as  the  appointment  of  a  Special  Prosecutor,  the 
provisions  of  my  measure  and  Congressman  Culver's  measure  are  very 
similar. 
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Mr.  Kastenmeiek.  Granted  Are  have  a  crisis  in  the  Federal  Govern- 
ment. You  are  saying;  if  tliere  is  any  risk  of  constitntionality  it  would 
be  better  to  assume  that  risk  than  to  permit  things  to  remain  as  they 
are,  namely,  that  the  executiAe  branch  give  the  appearance  of  investi- 
gating itself. 

Mr.  WiiALEN.  I  would  malce  three  observations  in  response  to  that 
question,  Mr.  Kastenrneier.  First,  as  I  indicated  in  my  formal  remarks, 
I  realize  that  the  question  of  constitutionality  is  debatable.  Second, 
I  appreciate  the  fact  that  a  number  of  outstanding  witnesses  have 
testified  that  in  tlieir  opinion  such  an  ai)pointment  would  be  constitu- 
tional. Third,  I  think  in  view  of  the  extreme  importance,  it  is  well 
worth  the  risk  that  we  go  ahead  and  enact  this  legislation  and  ulti- 
matel}'  leave  it  to  the  Supreme  Court  to  decide. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Chairman. 

Mr.  Hungate.  Mr.  Dennis. 

'Mv.  Dennis.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  understand  our  distinguished  colleague's  position. 
I  think  it  is  very  clear.  His  bill  is  clear.  I  do  not  know  that  I  need  to 
question  him. 

I  would  like  to  compliment  him  on  appearing  here  and  taking  the 
time  to  draw^  legislation  and  sliow  the  interest  and  the  concern  that  he 
has.  I  may  say  it  is  only  typical  of  our  colleague,  my  good  neighbor 
sicross  the  State  line.  I  appreciate  his  appearance  and  certainly  will 
consider  his  bill. 

]Mr.  WiiALEN.  I  thank  you  very  much,  Mr.  Dennis. 

INIr.  Hungate.  In  case  you  do  not  know  it,  ]Mr.  Dennis  is  letting  ^''ou 
off  easy. 

]Mr.  "\VnALEN.  So  I  have  read. 

Mr.  Hungate.  Mr.  Edwards. 

Mr.  Edwards.  Thank  you,  ]SIr.  Chairman. 

I,  too,  am  gratefid  to  our  colleague  Mr.  "\Mialen  appearing  before 
us  today  with  his  excellent  statement.  He  always  is  immensely  helpful, 
and  I  have  no  questions. 

Mr.  Hungait;.  Mr.  Mayne. 

Mr.  ]Mayne.  Thank  you,  Mr.  Chairman. 

I,  too,  v/ould  like  to  commend  a  veiT  good  friend  from  Ohio  for 
his  contribution  this  morning.  I  want  to  comment  about  the  difference 
between  your  bill  and  the  bill  introduced  by  Mr.  Culver  and  other 
members.  I  note  that  your  bill  does  have  the  Chief  Judge  of  the  Dis- 
trict Court  for  the  District  of  Columbia  make  the  appointment,  but 
you  do  not  have  this  following  provision  which  is  in  the  other  bill,  that 
after  making  the  a])pointment,  the  Chief  Judge  shall  be  expected  to 
excuse  himself  from  presiding  over  or  otherwise  participating  in  any 
prosecution  or  other  judicial  proceeding  arising  out  of  the  exercise 
of  responsibility  by  a  Special  Prosecutor  appointed  by  him. 

Do  you  not  think,  however,  that  this  would  necessarilv  follow  if  the 
appointment  were  made,  in  this  instance,  by  Judge  Sirica? 

Mr.  WiiALEN.  As  I  indicated,  ^Mr.  Mayne,  I  have  no  pride  of  author- 
ship in  this,  and  I  think  there  are  some  imperfections  in  the  bill.  I 
think  one  of  these  would  be  the  failure  to  refer  to  that  which  you  have 
specifically  mentioned.  I  understaiid  that  Congressman  Culver,  in  his 
appearance  before  this  committee,  backed  oft'  of  that  to  the  extent  that 
he  felt  it  might  be  possible  for  the  committee  to  draw  up  a  bill  that 
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would  provide  for  appoinhnent  by  the  entire  Court.  I  would  certainly 
have  no  objection  to  this.  However,  if  tlie  subconiniittee  and  the  com- 
jnittee  in  its  wisdom  decided  that  this  responsibility  should  be  vested 
in  the  Chief  Judge,  then  I  tliink  certainly  you  would  want  to  include  a 
l)rovision  that  he  would  have  to  disqualify  himself  from  any  further 
consideration  of  this  matter. 

Mr.  Mayne.  That  would  seem  to  me  to  be  a  very  damaginnj  flaw  in 
this  approach,  if  we  were  to  pass  legislation  which  would  disqualify 
Judge  Sirica  from  continuing  in  the  case,  because  he,  1  believe,  more 
than  anyone  else  has  been  responsible  for  the  breaking  of  the  Watergate 
case,  and  it  would  be  a  great  shame  to  be  deprived  of  his  experience  in 
this  area  with  the  facts. 

From  what  you  have  said,  you  would  have  no  objection  to  a  change 
Avhich  will  provide  for  some  otlier  judges  of  the  district  court  or  some 
other  method  of  appointment  by  a  person  other  than  the  Chief  Judge, 
Avho  is  Judge  Sirica. 

Mr.  WiiALEN.  Let  me  reiterate  my  position  on  this. 

I  feel  that  if  Judge  Sirica  makes  the  appointment,  that  he  would  be 
duty-bound  to  disqualify  himself.  I,  like  you,  would  hate  to  see  this 
happen.  Therefore  I  wouhl  hope  that  the  committee  might  be  able 
to  devise  a  mechanism  whereby  the  entire  court  could  appoint  a  Special 
Prosecutor.  In  this  way  Judge  Sirica  would  be  able  to  continue  with  his 
work. 

]\Ir.  Mayxe.  Or  perhaps  a  panel  of  the  court. 

Mr.  WiiALEN,  Yes. 

Mr.  ]Mayne.  Thank  you. 

Mi:  HuNGATE.  Mr.  ]Mann. 

Mr.  Mann.  Mr  Whalen,  in  reading  the  scope  of  the  investigation 
with  which  the  Special  Prosecutor  would  be  charged — that  it  be  lim- 
ited to  matters  in  connection  with  the  Presidential  primaries  and  gen- 
eral election  in  1972,  and  in  any  other  campaign  or  other  activities 
connected  to  such  elect  ion^ — the  mandate  given  to  Mr.  Cox  and  the 
mandate  that  the  Attorney  General  indicated  would  be  given  to  jNIr. 
Jaworski,  the  Special  Prosecutor,  seems  to  be  broader.  For  example, 
the  matters  surrounding  the  Ellshevff  case  might  be  considered  as  part 
of  the  election  process. 

What  is  your  feeling  about  that  limitation  ? 

Ml'.  Whalen.  I  feel  that  there  has  to  be  some  prescribed  limitation 
in  any  legislation  that  is  acted  on  by  Congress.  It  may  be  that  this  is 
too  narrow.  However,  I  think  that  in  limiting  it  to  the  1972  primaries 
and  general  election,  that  we  do  cover  a  rather  broad  territory. 

A  question  has  been  raised  about  the  financing  with  the  President's 
real  estate  transactions.  Conceivably — I  do  not  knoAV  and  I  hope  that 
this  is  not  the  case — it  might  have  been  done  in  part  through  campaign 
solicitations.  This  I  believe  would  be  a  matter  that  the  Prosecutor 
could  investigate.  As  far  as  the  Ellsberg  break-in  is  concerned,  I  would 
assume  that  under  tlie  piovisions  of  this  bill,  this  would  not  be  an  area 
subject  to  the  Special  Prosecutor's  investigation. 

Mr.  Mann.  Do  you  think  it  should  ? 

Mr.  Whalen.  I  think  it  should  be  investigated.  Whether  it  sliould 
be  done  in  this  special  instance,  I  do  not  think  that  it  can,  and  I  am 
not  sure  that  it  should  be. 

I  do  not  thijik  that  the  Conirress  Avould  want  to  give  the  Prosecutor 
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carte  blanche  to  investioate  everythinjr  and  anything.  I  think  rather 
tlie  bill  must  be  set  I'oi-th  in  tlie\vay  that  Jelines  the  area  of  special 
prosecution. 

Mr.  Maxn.  As  a  matter  of  interest,  the  Acting  Attorney  General  set 
forth  four  mandates.  The  first  two  vrould  relate  to  Watergate  and 
the  election.  The  third  would  reach  allegations  involving  the  Presi- 
dent and  membeis  of  the  White  House  stall  or  Presidential  appointees^ 
admittedly  very  broad.  That  would  be  Ellsberg  and  other  question- 
able areas  that  might  not  be  tied  directly  to  the  campaign.  And  tlit^n 
fourth,  any  other  matters  that  are  assigned  to  him  by  the  Attorney 
General.  That  is  a  very  wide  jurisdiction. 
Mr.  WiiALEx.  Yes. 

Mr.  Mann.  I  gather  you  would  limit  that  to  some  extent. 
Mr.  Whalen.  Yes. 

I  feel  that  any  measure  that  you  act  upon  must  have  some  definite 
limitations.  We  are  here  attempting  to  establish  the  Office  of  the  Spe- 
cial Prosecutor.  I  think  the  word  ''special"  v^ould  indicate  that  the 
work  of  this  particular  official  would  be  limited  by  definition. 
Mr.  Mann.  Thank  you. 

Mr.  HuNGATE.  TTnless  there  are  further  questions,  I  want  to  thank 
you  A^ery  much  for  taking  the  time  and  interest  to  contribute  to  this 
important  question. 

Mr.  WiiALEN.  I  thank  you  very  much  for  this  opportunity,  Mr. 
Chaii-man. 

Mr.  HuNGATE.  The  next  wdtness,  Prof.  Paul  M.  Bator,  of  the  Har- 
vard University  Law  School. 
Professor  Bator  ? 

TESTIMONY  OF  PAUL  M.  BATOR,  PROFESSOR,  HARVARD 
UNIVERSITY  LAW  SCHOOL 

Mr.  Bator.  Mr.  Chairman,  I  have  a  prepared  statement  which  I  be- 
lieve has  been  distributed  to  the  membei-s  of  the  committee. 

Mr.  HuNGATE.  Without  objection,  it  will  be  made  part  of  the  record 
at  this  point,  and  you  may  proceed. 

[The  prepared  statement  of  Prof.  Paul  Bator  follows:] 

Statement  of  Paul  M.  Bator,  Professor  of  Law  and  Associate  Dean, 
Harvard  Law  School 

My  name  is  Paul  M.  Bator.  I  am  Professor  of  Law  and  Associate  Dean  at  the 
Harvard  Law  School.  My  special  field  is  the  Federal  Courts  and  the  Federal 
System.  I  am  grateful  to  the  Committee  for  inviting  me  to  appear. 

This  statement  is  a  brief  summary  of  my  personal  views  on  the  constitutional 
power  of  Congress  to  vest  in  a  federal  judge  or  a  federal  court  the  authority 
to  appoint  a  new  Special  Prosecutor  to  investigate  ^Yatergate  and  related  mat- 
ters and  to  prosecute  resulting  criminal  cases.  I  also  have  a  suggestion  on  liov,- 
to  create  procedures  for  the  swift  resolution  of  any  constitutional  doubts  in  this 
regard,  in  order  to  avoid  jeopardizing  the  validity  of  future  prosecutions. 

When  I  first  considered  the  question  of  the  constitutionality  of  empowering  a 
prosecutor  outside  the  executive  branch  to  prosecute  crime.  n)y  initial  reaction — 
adverted  to  in  a  short  article  published  in  the  New  York  Times  last  May — was 
that  such  a  measure  would  probably  be  uncon.stitutionnl.  Further  study  and  re- 
flection have,  however,  led  me  to  a  different  conclusion  :  Although  the  matter 
is  not  free  from  doubt,  there  is  powerful  and,  ultimately,  persuasive  supjiort  in  the 
law  for  the  position  that  Congress  has  the  constitutional  authority  to  create  such 
an  office  of  Si>ecial  Prosecutor.  Here  is  a  summary  of  tlio  reasons  wliicli  have  led 
me  to  that  conclusion  : 
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1.  Article  II,  Section  2.  clause  2  of  the  Constitution  explicitly  authorizes 
Coiiffrpss  to  vest  the  power  of  api»oiutineut  of  inferior  offli-ers 

"as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the 
Heads  of  Departments." 

This  clause  has  been  broadly  interpreted.  The  leading  case  is  Kx  parte  Hie- 
hold,  100  U.S.  371  (1879),  in  which  the  Supreme  Court  rejected  the  proposition 
that  the  courts  may,  under  this  clause,  be  authorized  to  api>oint  only  those  in- 
ferior officers  whose  work  is  related  to  the  administratioji  of  justice.  Tlie  Court 
stated  that  the  choice  between  the  listed  appointinj;  authorities  "is  a  nnifler  rest- 
ins  in  the  discretion  of  Congress",  so  Ions  only  as  the  choice  does  not  involve  a 
manifest  "incongruity".  In  fact,  as  far  as  I  know,  no  case  has  invalidated  a  Con- 
gre.ssional  statute  empowering  the  courts  to  make  appointments  under  Article 
II,  Clause  2,  although  a  variety  of  appointments  have  lieen  so  vested.  See,  e.o., 
Hoh.tnn  v.  Hanfien,  2(>.'>  F.  Supp.  902  (D.D.C.  1967),  appeal  dismi.s.sed,  39.3  US. 
801  (1968). 

2.  Giving  the  courts  the  power  to  appoint  a  Special  Prosecutor  to  investigate 
and  prosecute  crimes  committed  by  high  executive  officers  and  crimes  related  to 
federal  elections  is  not  only  not  "incongruous",  but  woxild  .seem  to  be  encom- 
l<assed  oven  by  a  narrow  reading  of  Article  II.  Clause  2.  Such  a  power  is  more 
( asily  sustained  than  the  power  to  appoint  election  sui)ervisors,  upheld  in  Sic- 
luthl.  Indeed,  such  a  power  is  but  an  extension  of  the  courts'  existing  authority 
to  appoint  U.S.  Attorney  in  cases  where  vacancies  occur  (28  U.S.C.  §.546).  up- 
held in  r/..Sf.  V.  Solomon.  21(i  F.  Sup-p.  S.3-")  (S.D.X.Y.  19i>:!)  Prosecutors  are  officers 
of  the  court;  courts  are  intimately  familiar  with  their  qualifications;  courts  ap- 
point defen.se  counsel  daily ;  appointing  a  prosecutor  would  not  involve  the  court 
in  "incongruous"  political  or  military  functions  (as  might  be  the  case  if  courts 
had  to  appoint  aniba.ssadors  or  generals) 

3.  Is  the  function  of  prosecuting  crime  so  "inherently"  executive  that  it  would 
violai\^  tlie  principle  of  separation  of  powers  to  authorize  the  coui'ts  t<»  appoint 
a  prosecuting  officer  for  special  inirposesV  I  do  not  believe  so.  The  leading  case 
of  Humphrey's  Executor  v.  J'nited  t<tatc><,  29.5  U.S.  002  (19."'..")).  reaffirms  the 
proiiosition,  already  clearly  articulated  by  Madison  in  The  P'ederalist,  that  the 
sei)aration  of  powers  is  not  a  rigid  abstraction.  Rather  it  repi-e.sents  a  practical 
political  ideal  whose  purpose  is  to  disi>erse  power,  not  to  create  watertight 
conceptual  compartments.  In  the  TTiniiptirrif  case  the  Supreme  Court  upheld 
Congress'  power  to  create  indei»endent  administrative  agencies  free  from  the 
President's  political  control,  if  such  a  step  was  justified  by  legitimate  functional 
needs.  The  functional  needs  which  would  justify  vesting  the  appointment  of 
the  Watergate  Special  I'rosecutor  in  the  federal  courts  are  even  .stronger  than 
those  which  supported  the  Federal  Trade  Commission  Act  in  the  Hinnphreii 
case:  since  the  jirincipal  function  of  the  Special  Pro.setnitor  will  be  to  investigate 
possible  wrongdoing  on  the  i>art  of  the  President  and  his  closest  advi.sors.  the 
need  to  insulate  the  office  from  the  President's  political  control  is  manifest. 

4.  The  notion  that  the  prosecution  of  crime  is  "inherently"  a  part  of  the 
executive  power  seems  to  be  without  strong  historical  justification.  At  the  time 
ojir  Constitution  was  adopted,  even  private  citizens  could  bring  criminal  charges, 
bf>th  here  and  in  England;  indeed,  the  very  First  Congress  exjilicitly  authorized 
})fivate  prosecution  in  the  federal  territories,  see  1  Stat.  112  (1790).  The  notion 
that  public  officials  have  a  monoi)oly  of  tlie  right  to  prosecute  apparently  did 
not  develop  until  the  19th  Century. 

5.  It  is  also  relevant  in  this  regard  that  almost  every  state  permits  its  courts 
t>)  appoint  temporary  prosecutors  when  that  oflSce  is  vacant:  and  that  at  least 
a  dozen  states  permit  their  courts  to  aj^point  special  prosecutors  when  the  regular 
prosecutor  is  involved  in  a  confiict  of  interest.  (Among  these  states  are  Colorado. 
Connecticut,  Florida.  Georgia,  Idaho,  Illinois,  Michigan,  Missouri,  Ohio,  Okla- 
homa, Pennsylvania,  and  Texas.)  See  generally  Xote.  The  HpecUil  Prosecutor  in 
the  Federal  Ht/stcm:  A  Proposal.  11  Am.  Crim.  L.  P.ev.  577  (1973). 

(>.  Vesting  the  power  to  .appoint  the  Special  Prosecutor  in  the  federal  courts 
would  not  involve  those  courts  in  the  performance  of  functions  inappropriate 
to  the  judiciary.  (There  is,  for  instance,  no  danger  here  that  the  courts  could 
interfere  with  the  Prosecutor's  discretion  whether  or  not  to  prosecute.  Cf.  U.S. 
V.  Cox,  342  F.  2d  167  (5th  Cir.  1965).)  And  all  claims  of  possible  bias  or 
unseemliness  would  be  elimin;ited  if  the  legislation  were  to  provide  that  the 
jndge  or  judges  making  the  appointnierit  should  not  sit  on  cases  brought  by 
the  Special  Prosecutor.  Since  the  Special  Prosecutor's  jui'isdiction  would  be 
defined  and  limited  to  specific  areas,  there  could  be  no  claim  that  the  Congress 
was  creating  a  nonaccountable  permanent  "fourth  branch"  of  government. 
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7.  Ultimately,  the  Constitutional  justification  for  Congress'  power  to  create 
an  office  of  Special  Prosecutor  outsitle  the  executive  branch  lies  in  the  \\-ords  of 
Chief  Justice  Marshall  in  McViiUoch  v.  Maryland.  4  Wheat.  316,  415  (IHV.)}  : 
-This  .  .  .  constitution  [is]  intended  to  endure  fur  ages  to  come  and,  conse- 
quently, to  be  adapted  to  the  various  crises  of  human  affairs."  It  seems  to  me 
clear  that  our  country  needs  and  wants  independent  investigation  and  prose- 
cution of  possible  criminal  conduct  by  tlie  high  officers  of  the  executive  brand), 
investigation  and  prosecution  not  under  tlie  control  of  tliat  same  execaitive 
branch.  Those  who  ai-gue  against  the  pending  legislati(m  in  effect  tell  us  that, 
no  matter  how  urgent  the  necessity  for  indeperidence,  the  country  may  not  have 
v.'hat  it  needs  and  wants,  because  the  Con.-^titution  forbids  it.  I  do  not  thi)ik 
our  Constitution  creates  such  an  ineffective  and  unworkable  c'harter  of 
government. 

S.  I  add  one  more  thought.  Although  I  think  the  Congress  has  poA\er  to 
authorize  the  courts  to  appoint  a  Sp'ecial  Prosecutor  to  prosecute  the  crimes 
related  to  Watergate,  the  matter  is  admittedly  not  beyond  dispute.  It  might 
therefore  be  urged  against  such  a  measure  tliat  if  the  courts  were  ultimately  to 
rule  against  the  validity  of  such  legislation,  the  result  would  be  potentially  to 
invalidate  a  large  number  of  prosecutions.  In  order  to  avert  such  a  risk,  the  legis- 
lation authorizing  the  creation  of  the  office  of  Special  Prosecutor  should  itself 
provide  for  prompt  judicial  review  of  its  constitutionality.  This  is  easily  done. 
I'erhaps  the  most  effective  method  would  be  to  provide  that  any  objection  to  the 
validity  of  the  authority  of  the  Special  Prosecutor  must  be  rai.sed  by  a  motion  to 
dismi.ss  the  indictment,  such  a  motion  to  be  made  within  a  short  time  after  the 
indictment  is  returned.  The  bill  should  provide  that  such  an  objection  is  in  all  re- 
spects waived  if  not  so  made  l)y  timely  motion.  The  motion  .should  be  nunle 
triable  before  a  three-judge  court,  with  direct  appeal  to  the  Supreme  Court:  and 
exihedite<l  hearing  should  be  called  for.  I  add  that  there  could  be  no  doubt  what- 
ever of  Congress'  i>ower  to  enact  such  provisions  for  expeflited  judicial  review. 
See  Yakus  v.  United  States,  321  U.S.  414  (1944). 

Mr.  Bator.  I  will  not  read  my  statenioiit.  but  I  will  briefly  suiu- 
marize  some  of  the  points  which  I  have  made  in  it.  '■ 

My  name  is  Paid  Bator.  T  am  a  professor  of  law  and  an  associate 
dean  at  the  Harvard  Law  School,  and  I  am  very  jrratefnl  to  the 
committee  for  invitino-  me  to  appear. 

This  statement  is  a  brief  summary  of  my  personal  views  on  the 
constitutional  power  of  Conirress  to  vest  in  a  Federal  judoe  or  a 
Federal  court  the  power  to  appoint  a  new  Special  Prosecutor  to 
investio-ate  Water<i,ate  and  related  matters  and  to  ]3rosecute  the  result- 
ing cases.  I  also  have  a  suo;orestion  on  how  to  create  procedures  for  a 
swift  resolution  of  any  constitutional  doul)ts  in  this  reoard,  so  as  not 
to  jeopardize  any  prosecutions  brouofht  by  such  a  Special  Prosecutor. 

"When  I  first  thouoht  about  this  mattei-  of  constitutionality  rather 
casually  last  sprin*j^,  my  reaction,  as  that  of  many  others,  was.  that 
such  an  appointment  by  the  court  mi<rlit  be  unconstitutional.  But  fur- 
ther i-eflection  and  study  have  led  me  to  tiie  conclusion  tliat  the  vestiuii; 
of  such  an  authority  in  the  courts  would  be  constitutional. 

The  principal  support  for  constitutionality  is  the  explicit  pro- 
vision of  the  Constitution,  article  II.  section  2,  clause  2,  whicli  gives 
the  Congi-ess  the  discretion,  and  I  quote,  "as  they  think  pro])er''  to 
decide  Avhether  "infei-ior  officers''  should  be  ap])ointed  by  the  Presi- 
dent alone  oi-  should  be  ai^pointod  l)y  tlie  heads  of  dej)artments  or 
by  the  coui'ts  of  law.  And  tlie  Supreme  Couit.  in  the  l^iehohj  case 
of  1879.  rejected  the  suggestion  that  tliat  pro\ision  l)e  narrowly  intei- 
preted  to  authorize  the  courts  to  ap])()iiit  only  infei'ior  officers  con- 
nected with  the  administration  of  justice. 

I  might  add,  even  had  the  nariow  construction  been  accepted  by  the 
coui't,  the  provision  for  the  ai)pointment  of  a  Special  Prosecutor  miglit 
come  within  the  pi'ovision  so  construed,  since  tlie  Special  Prosecutor 
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would  be  connectcHi  witli  the  udministiiition  of  justice.  The  qualiti- 
cations  of  lawyers  and  prosecutors  are  well  known  to  the  courts.  After 
all,  courts  appoint  defense  lawyers  evei-y  day.  It  would  not  be  an 
inappropriate  or  unseemly  thing  for  a  court  to  appoint  a  prosecutor. 

I  thinlc  the  fundamental  question  on  constitutionality  is  whether  the 
principle  of  separation  of  powers  would  i-ender  it  unconstitutional  to 
ask  the  coui'ts  to  appoint  a  prosecutin<>-  officer,  on  the  theory  that  prose- 
cution of  crime  is  part  of  the  Executive  power  which  the  Coustitutiou 
places  in  the  hands  of  the  President. 

As  I  say,  study  and  reflection  have  led  me  to  the  conclusion  that, 
althouivh  the  matter  is  not  entirely  fiee  of  doubt,  the  moi-e  persuasive 
authority  in  the  law  is  that  it  would  not  violate  the  principle  of  sepa- 
ration of  pov»-ers  under  special  circumstances  to  authorize  the  courts 
to  appoint  such  a  Special  Prosecutoi-.  The  doctrine  of  separation  of 
powei's  is  not  meant  to  create  a  rit>id,  abstract  set  of  watertight  com- 
partments. It  is  a  practical,  political  ideal  designed  to  guard  against 
excess  of  powers,  designed  to  dis])erse  and  diffuse  powers  among  the 
branches. 

The  case  of  Iluiiipht'ey's  PJxecutor — although  it  narrowly  concerned 
only  tlie  Congress"  power  to  limit  tlie  Pi'esideiit's  authority  to  (ire  a 
Federal  Trade  Commissioner — dealt  broadly  with  the  question  whether 
separation  of  powei-s  prevents  Congress  from  creating  an  independ- 
ent administrative  agency,  one  free  from  the  President "s  political 
control. 

The  court  held  that,  if  there  are  fu)ictional,  practical  necessities 
vrhich  justify  independence,  the  Constitution  does  permit  the  Con- 
gress to  create  agencies  which  are  independent  agencies,  free  from 
the  President's  political  control. 

So  it  seems  to  me  what  the  Constitution  tells  us  is  exactly  what  the 
Constitution  ought  to  tell  us,  which  is  that  the  question  is  one  for  the 
Congress  to  decide  and  is  basically  to  be  determined  in  terms  of  neces- 
sity. Although  prosecution  of  a  crime  is  conventionally  a  function  of 
the  executive  branches,  in  cases  of  necessity  where  special  justification 
exists,  article  II  of  the  Constitution  should  be  read  to  permit  the 
courts  to  appoint  such  a  ju-osecutor. 

By  the  way,  the  historical  evidence  is  that  the  prosecutioji  of  crime 
at  the  time  when  {\\^  Constitution  was  written  was  not  a  monopoly  of 
the  executive  branch.  In  fact,  at  that  time  pi-ivate  persons  were  allowed 
to  prosecute  crime,  and  the  very  first  Congress.  I  believe,  created  legis- 
lation under  which,  in  the  territories,  private  parties  could  bring 
charades  of  crime. 

I  think  it  is  also  relevant  that  in  ahnost  every  State  the  law  pei-mits 
courts  u.nder  certain  cii-cumstances  to  ajijwint  prosecutors.  There  are 
at  least  a  dozen  States  where  tlie  law  ]:>ei-mits  the  courts  to  appoint  a 
prosecutor  if  the  ordinary  in'osecutor  is  involved  in  a  conflict  of  inter- 
est. That  is.  it  allows  the  courts  to  su])er.-ede  tlie  oi-dinary  prosecutor 
in  f^nses  of  conflict  of  interest. 

Finally,  as  I  sav,  T  would  just  like  to  suggest  that  it  is  important 
that  the  legislation  creating  the  Office  of  the  S]~>ecial  Prosecutor  con- 
tain a  provision  for  expedited  iudicial  revicAv  so  that  the  questioii  of 
the  constitutionality  of  this  leo-islation  c-aw  be  SM'iftly  determined  with- 
out ieopardizinc  any  prosecution. 

This  could  easily  be  done.  It  is  plainlv  valid  foi-  Congress  to  create 
provisions  foi-  expedited  review,  and  it  lias  often  done  so.  The  neaivst 
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ann1oo-y  I  have  is  the  OPA  leoislation  durinn:  World  War  II.  Prol)- 
ably  tho  most  effective  provision,  and  T  make  this  suir<i:estion  in  the 
hist  parafn'apli  of  mv  statement,  would  i^irovide  that  an  obieetion  to 
the  constitntional  validitv  of  the  leq-islation  he  raisable  oniv  bv  motion 
to  dism.iss  the  indictment.  Tliat  motion  shonld  be  made  within  a  shoi-t 
time  after  the  indictment  is  bronfrht  down;  and  the  motion  should  be 
heard  bv  a  court  of  tliree  judo-es  with  direct  a]Ji)eal  to  tlie  Suprejne 
Court.  The  j^ro^ision  should  call  for  expedited  hearing:;  and  the 
obieetion  sliould  be  deemed  waived  unless  made  bv  motion. 

You  would  be  able  to  dispose  of  any  constitntional  questions  lono- 
before  any  trial  is  commenced.  If  a  court  wpre  then  to  hold  that  the 
Special  Prosecutor  mav  not  '^onstitutionallv  iirosecute  crime,  the 
indictments  would  still  be  valid.  They  vrould  then  ha^p  to  be  referred 
to  tlie  Justice  Department  for  si^-nino;  and  prosecution. 

I  think  I  will  stop  there. 

]\rr.  Hi^xoATE.  Thank  you. 

Now  we  will  hear  from  Dean  Eoox'r  C.  Ci-amton  of  Tornell  Law 
School,  and  then  we  will  question  the  two  witnesses. 

^Ir.  Cramton.  if  you  have  a  ]>repared  statement,  witliout  objection, 
it  will  be  n.iade  a  part  of  the  record.  [See  p.  343.]  You  may  proceed  as 
you  see  fit. 

TESTIMONY  OF  EOGEE  C.  CEAMTON,  DEAN,  CORNELL  IA¥7  SCHOOL 

Mr.  Cramtox.  Mr.  ('liairn^an  and  meiubei'S  of  the  snbco!nmittee.  mv 
name  is  Ro«ier  C  Cramton.  At  the  present  time  I  am  dean  and  )")rofes- 
sor  of  law  at  the  Cornell  I'niversity  Law  School.  I  appear  before 
you.  of  course,  as  a  private  citizen  who  rei^resents  no  special  interest 
or  orcvanization. 

I  will  not  read  my  prej^ared  statement,  but  will  summarize  its  hio;b- 
lichts. 

I  ap-ree  with  much  of  what  my  friend  and  colleairiie.  Panl  Bator,  has 
said.  I  affree  with  him  that  the  leo-islation  nnder  consideration  l>v  the 
committee  raises  serious  constitutional  qne.'^tions.  T  disao-Tpp  with  him 
in  my  ultimate  conchision  as  to  how  that  issne  would  l)e  d-'cided  by  the 
Supreme  Cou.rt  of  the  United  States,  and  I  bolster  thr^f  con^^lusion 
with  practi<"al  considerations  of  conflict  with  the  existinsr  Special 
Pi'otjecutor.  the  harmfulness  of  delav  v.diile  th.e  ler^al  questions  are 
litio'ated,  and  a  fear  that  this  lefiislation  mav  be  distractinp-  the  atten- 
tion of  Con,o-ress  from  other  alternatives  which  ai-e  clearlv  within  the 
conprpssional  power  and  which  wonld  moi-e  expeditionslv  resolve  the 
constitutional  crisis  that  the  country  faces. 

I  will  not  summarize  the  various  pendins:  bills,  since  their  provisions 
are  familiar  to  you.  Some  would  create  a  Special  ProsecutoT-  appointod 
bv  and  removable  by  Chief  Jud^e  Sirica  or  other  membere  of  the 
Federal  iudiciary.  Other  bills  would  allow  the  President  to  appoint 
the  prosecutor,  but  woidd  limit  his  power  of  removal. 

The  Si:)e'ual  P;'osecntor  in  all  of  these  bills  wonld  be  vested  with,  fu'l 
authoritv  to  investigate  and  prosecute  a  wide  ranjre  of  mattei's.  com- 
pletely free  of  an.y  supf^rvision  or  control  by  the  At*"orn^y  Ceneral  ov 
the  President.  Pie  could  compel  production  of  national  security  and 
other  information,  require  the  use  of  the  investio-ative  facilities  and 
records  of  the  FBI,  immunize  witnesses  from  prosecution,  and  litigate 
in  any  court  in  the  name  of  the  United  States. 
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The  Constitution,  of  course,  provides  that  ''the  Executive  power  sliall 
be  vested  in  a  President  of  the  United  States,''  and  tlie  President's 
basic  obligation  is  to  "take  care  that  the  laAvs  be  faithfully  executed." 
Each  of  the  three  branches  of  Government  has  a  central  core  of  func- 
tions upon  which  the  other  branches  may  not  unduly  encroacli.  While 
the  Constitution  contemplates  some  blending  and  mixing  of  func- 
tions, the  basic  tasks  of  one  branch  cainiot  be  removed  from  it  and 
placed  in  either  another  branch  or  an  independent  agency. 

The  proposed  legislation  is  unwise  and  jirobably  unconstitutional 
because,  first,  it  vests  the  appointment  of  an  important  executive  officer 
in  the  hands  of  the  judiciary;  and  second,  and  more  important,  it 
deprives  the  President,  as  head  of  the  executive  branch,  of  the  control 
and  removal  of  an  officer  engaged  in  a  vital  executive  function ;  to  wit, 
the  enforcement  of  Federal  criminal  laws. 

The  normal  process  of  appointment  routinely  followed  with  respect 
to  all  major  officers  of  the  executive  branch  is  nomination  by  the  Pres- 
ident with  apj:)ointment  following  advice  and  consent  of  the  Senate. 
The  framers  believed  that  a  single  person  could  best  exercise  the  re- 
sponsibility of  choosing  qualified  officials,  and  the  confirmation  process 
would  provide  an  adequate  check  against  misuse  of  the  appointing 
power. 

The  Constitutio]!  does  also  provide,  as  an  exception  to  this  noi'mal 
appointment  process,  that  Congress  may  ''vest  the  appointment  of  such 
inferior  officers,  as  they  think  proper,  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments."  Proponents  of  the 
pending  legislation  argue  that  a  Special  Prosecutor  is  an  "inferior'' 
Federal  officer  whose  appointment  may  be  placed  in  a  "court  of  law.'' 

It  is  clear  that  the  quoted  clause  permits  the  appointment  of  sub- 
ordinate officials  of  particular  branches  of  the  Federal  Government  to 
be  placed  in  the  heads  of  those  branches.  The  President  may  appoint 
subordinate  officers  of  the  executive  branch,  for  example,  and  Federal 
judges  may  ap])oint  employees  of  the  judicial  branch. 

I  think  it  is  also  clear,  at  the  other  extreme,  that  this  clause  does  not 
permit  one  branch  of  Government  to  exercise  sole  appointive  authority 
of  vital  officers  of  tmother  branch.  A  literal  reading  of  article  II,  sec- 
tion 2,  clause  2,  would  permit  Congress,  for  example,  to  vest  in  the 
Attorney  General  tlie  appoiritment  of  all  employees  of  the  Supreme 
Court,  or  in  the  Chief  Justice  the  appointment  of  all  the  advisers  of 
tlie  President  of  tlie  United  States.  I  have  not  discovered  anyone  Avho 
believes  tliat  legislation  based  on  such  a  liberal  reading  would  be  con- 
stitutional. Thus,  one  has  to  interpret  the  constitutional  language  in 
less  than  its  broad,  literal  fashion. 

I  believe  that  the  Constitution  envisions  a  rational  and  close  relation- 
ship between  the  ap]:)ointing  branch  and  the  nature  of  the  functions 
which  the  inferior  officer  is  to  perform.  ^Moreover,  because  the  Federal 
courts  are  limited  by  article  III  of  tlie  Constitution  to  the  perform- 
ance of  judicial  functions,  appointive  and  supervisory  tasks  of  a  non- 
judicial cliaracter  cannot  be  placed  upon  tliem. 

It  is  true  that  the  Supreme  Court  iii  the  Sichold  case,  which  has 
been  discussed  by  Professor  Bator,  upheld  a  statute  that  authorized  the 
Federal  courts  to  appoint  officers  to  supervise  State  elections  in  which 
Federal  officers  were  on  the  ballot.  However,  the  blending  of  powers  in- 
volved in  the  functions  of  the  appointed  officials  did  not  involve  crimi- 
nal law  enforcement. 
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Tliere  are  a  few  other  situations  in  wliicli  Congress  lias  authorized 
the  Federal  courts  to  appoint  officers  whose  duties  do  not  fall  entirely 
within  the  judicial  brancli.  Title  28.  United  States  Code  section  546 
permits  the  temporary  appointment  of  U.S.  attorneys  by  the  Federal 
courts.  Howe\'er,  this  appointment  may  be  made  only  when  a  position 
is  vacant,  is  effective  only  imtil  the  President  fills  the  vacancy,  and  the 
President  may  remove  the  officer  so  desi<inated  at  any  time. 

Finally,  in  Hohson  v.  Hansen,  a  three-juclge  district  court,  over  the 
dissent  of  Judge  Skelly  Wright,  upheld  a  statute  authorizing  the  dis- 
trict court  to  appoint  and  remove  members  of  tlie  District  of  Colum- 
bia Board  of  Education.  While  I  believe  this  decision  is  erroneous,  it 
deals  with  a  situation  vastly  ditt'erent  f  j-om  that  posed  by  legislation 
whicli  would  delegate  an  important  pait  of  the  criminal  law  enforce- 
ment function  to  an  officer  in  whose  appointment  or  removal  the  Presi- 
dent would  not  particii)ate  in  any  manner. 

Tlie  objection  to  judicial  appointment  of  executive  officers  does  not 
rest  alone  on  constitutional  doubts  emanating  from,  the  vesting  of 
Executive  power  in  the  President.  Involvement  of  the  courts  in  the 
hiring,  supervising,  and  hring  of  executive  officers  is  bound  to  interfere 
Avith  their  judicial  duties,  involve  them  in  political  controversy,  and 
threaten  tlie  impartial  performance  of  judicial  tasks. 

Tliese  concerns  have  special  application  to  those  bills  wliich  would 
direct  Chief  Judge  John  Sirica  to  appoint  a  Special  Prosecutor  to 
investigate  and  prosecute  Watergate-related  matters.  The  appoint- 
ment would  take  place  in  a  highly-political  context  in  which  .Judge 
Sirica's  appointee  would  be  competing  with  the  investigatory  effort 
now  under  the  direction  of  Leon  Jaworski.  Moreover,  Judge  Sirica 
presided  at  the  trial  of  the  convicted  Watercate  defendants,  and  their 
pending  appeals  charge  him  with  injudicious  conduct  during  the 
course  of  the  trial.  He  is  also  supervising  the  grand  jury's  continuing 
investigation  of  Watergate  matters.  The  appearance  of  justice,  and 
ixu'haps  its  reality,  is  violated  if  a  judge  v.ho  has  been  so  intimately 
involved  with  the  controversy  and  who  may  ]>reside  over  future  trials 
is  cast  in  the  furtlier  role  of  selecting  and  removing  the  prosecutor. 

T  doubt  whether  this  defect  is  cured  by  j^lacing  the  appointment 
in  the  entire  District  bench,  as  long  as  Judge  Sirica  is  the  Chief 
Judge  of  the  District  Couit. 

^klore  troublesome  than  the  questions  about  \h(^  appointing  auth.ority 
are  the  provisions  of  the  legislation  which  limit  the  President's  power 
to  remove  the  Sj^ecial  Prosecutor.  It  seems  to  me  these  raise  much  more 
serious  constitutional  doubts  than  the  appointing  provisions  viewed 
alone. 

Although  Congress  defines  criminal  offenses  a)id  doubtless  could 
establish  standards  for  the  exercise  of  prosecutorial  discretion,  it  is 
difficult  for  me  to  ima;>:ine  a  function  more  clearly  executive  than  the 
enfoi-cement  of  the  criminal  laws.  Cries  that  emergency  and  necessity 
require  departure  from  the  constitutional  separation  of  powers  Avould 
justify  Congress  ap])ointing  a  person  to  conduct  foreign  relations  if 
they  lost  confidence  in  Secretary  of  State  Kissinger,  or  to  api^oint  a 
new  |>ei-son  to  take  command  of  the  militarv  in  times  of  liostility,  and 
■^o  on.  These  hypothetliicals  suggest  that  the  fr.nctions  included  are 
meant  bj^  the  Constitution  to  be  free  from  the  control  of  another 
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l)r!Ui(li.  Controlling  docisions  make  it  clear  that  the  President's  power 
to  remove  executive  ofHcers  cannot  be  infrinsred  by  Congress. 

Tn  Myers  v.  Thiitecl  Sfafef;,  the  Supreme  Court  held  that  a  statute 
attempting  to  limit  the  President's  power  to  remove  postmasters 
was  unconstitutional.  Subsecjueut  cases,  such  as  the  Hum phrei/s 
decision,  have  limited  the  sweep  of  Myers  by  holding  that  (^ongress 
may  ])rotect  the  meml)ers  of  independent  regulatory  agencies  from 
;!r})itrary  removal  when  such  protection  is  related  to  the  independent 
])erformance  of  their  quasi-judicial  and  quasi-legislative  functions.  But 
the  Court  has  drawn  a  sliarp  differentiation  between  officei's  who  per- 
form "purely  executi^-e  fun.ctions*'  and  those  that  perform  such  func- 
tions incidentally  to  the  principal  functio]is  of  a  quasi-legislative  or 
!)  onasi-judicial  natui-e. 

The  exercise  of  executive  autliority  Ijy  independent  regu];itory  agen- 
cies is  limited  in  scope  as  well  as  incidental  to  their  function  as  crea- 
tures of  Congress.  The  enfoicement  functions,  for  example,  of  inde- 
pendent agencies  such  as  the  NLRP>  and  the  ICC  are  limited  solely 
to  civil  matters.  They  have  not  and  could  not  l)e  authorized  to  apply 
criminal  sanctions.  Only  a  few  such  agencies  are  authorized  to  enforce 
t1)eir  civil  orders  in  the  lower  Federal  courts,  independent  of  the 
T^epartnient  of  Justice.  And  this  exceptional  power  is  limited  by 
Ihe  etTective  supervision  exercised  bv  the  executive  branch  when  access 
to  tlie  Supreme  Court  of  t]io  T'nited  States  is  invohed. 

Finally,  members  of  independent  regulatory  agencies  are  merely 
protected  fi-om  arbitrary  removal.  They  are  a))pointed  by  the  normal 
jirocess  of  Presidential  nomination  and  Senate  confirmation,  and  they 
can  be  removed  by  the  President  if  statutory  grounds  exist. 

Sound  reasons  of  law  and  }>olicy  sup}:)ort  the  view  that  the  exercise 
of  ]:>i'osecutorial  anth.oj-ity  should  bo  subject  to  Executive  control  in 
o-ood  times  as  well  as  bad.  Thus,  in  t])e  I'tast  decade  alone,  we  have 
benefited  from  the  fact  that  the  Attorney  General  could  pi'otect  blacks 
in  the  South  fi'om  indictment  by  i>rand  iuries  a7Kl  district  judges  who 
are  unsympathetic  to  the  cause  of  civil  rights.  The  smooth  resolution 
of  the  constitutional  crisis  involving  former  Vice  Pi-esident  Agnew 
also  illustrates  the  wisdom  of  retaining  Executive  control  of  criminal 
law  enforcement. 

The  existence  of  an  emei'gency  does  not  create  power  where  none 
exists.  As  ]Mr.  Justice  Holmes  stated,  passions  of  the  moment  should 
not  be  allowed  ''to  exercise  the  kind  of  hydraulic  pressure  which  makes 
what  previously  was  clear  seem  doubtful  and  before  which  even  well 
settled  principles  of  law  will  bend."' 

It  seems  to  me  that  practical  considerations  support  these  consti- 
tutional arguments.  A  Special  Prosecutor  independent  of  the  Execu- 
tive is  likely  to  be  involved  in  conflict  with  the  executive  branch's  own 
prosecutors.  This  is  unseemly  and  miglit  intei'fere  with  tlie  orderly 
conduct  of  criminal  proceedings. 

The  broad  sco])e  of  the  Special  Prosecuto]-*s  authority  under  all  the 
])ending  bills  makes  it  likely  that  overlapping  investigations,  grand 
jui-ies,  and  criminal  trials,  might  result.  Vexing  problems  of  immuni- 
zation of  witnesses,  who  may  settle  the  case  in  i-eturn  for  testimony, 
and  duplicative  investigations  may  interfere  with  law  enforcement 
and  ]n-ejudice  individual  rights.  iPersons  convicted  by  the  Special 
Prosecutor  might  even  bo  immediately  pardon.ed  by  the  President. 
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The  constitutional  doubtfulness  of  legislation  establishing  an  inde- 
pendent Special  Prosecutor  carries  hazards  of  its  own.  The  President 
might  refuse  to  cooperate  with  a  judicially-appointed  Prosecutor  on 
the  grounds  that  his  appointment  or  activities  violated  the  Constitu- 
tion. Uncertainty  on  this  score  would  undermine  the  Special  Prosecu- 
tor's ability  to  carry  on  a  prompt  and  vigilant  investigation. 

A  pei'iod  of  6  months  to  2  years  might  be  required  for  a  definitive 
resolution  of  these  constitutional  questions  bj'  the  Supreme  Court-  and 
I  think  the  minimum  period  would  be  required  even  if  a  provision  for 
expediting  judicial  review  were  to  be  included  in  the  legislation.  Fi- 
nally, defendants  would  surely  raise  these  questions  in  appeals  from 
any  convictions,  and  if  they  succeeded,  they  might  well  escape  any 
punishment  for  their  crime  because  of  the  attachment  of  double 
jeopardy. 

These  doubts  concerning  the  wisdom  and  constitutionality  of  the 
proposed  legislation  ma3'  appear  to  be  woven  of  lawyer  niceties  which 
should  not  stand  in  the  way  of  the  popular  sentiment.  After  all,  public 
coniidence  in  the  ability  of  the  Department  of  Justice  to  investigate 
the  executive  who  controls  it  is  lacking,  and  tliere  is  a  serious  problem. 

Yet  this  is  the  time,  in  my  vievr,  wlien  the  legislatixe  branch  should 
take  special  care  not  to  intrude  upon  the  constitutional  framework.  A 
basic  concern  with  Ricliard  Xixon's  stewardship  as  President  has  been 
liis  apparent  unwillingness  to  respect  the  constitutional  and  statutory 
limitations  on  his  own  authority.  Alleged  lawlessness  on  the  ]>art  of  the 
President,  however,  does  not  excuse  or  justify  a  neglect  of  constitu- 
tional niceties  by  the  legislative  brancli  precisely  because  the  President 
is  charged  with  actions  that  are  excessive,  unlawful,  and  arbitrary. 

Doubts  about  the  constitutionality  of  tlie  legislative  remedy  should 
encourage  Congress  to  simultaneously  i)ursue  foui'  other  available  i-em- 
edies.  First,  to  allovv'  the  usual  ]irocesses  and  institutions  of  justice  to 
take  tlieir  course  by  giving  Saxbe  and  Jaworski,  who  are  lawyers  of 
integrity,  the  benefit  of  the  doubt  foi-  the  time  being. 

Second,  Congress  is  not  without  devices  of  its  own  in  ferreting  out 
tlie  facts,  even  if  the  executive  branch  proves  reluctant  to  investigate 
itself.  The  Senate  Watergate  Committee  is  in.  the  midst  of  a  large- 
scale  investigation,  and  investigations  of  related  matters  can  be  pur- 
sued by  a  number  of  other  congressional  connnittees.  Any  deficiency  in 
terms  of  the  subpena  powei's  of  these  connnittees  can  be  quickly  cured 
by  enabling  legislatioii. 

Third,  a  joint  resolution  of  Congi'ess  censuring  the  President  for  liis 
breach  of  faith  toward  Congress  in  violating  the  arrangements  for 
an  independent  Prosecutor  made  in  comiection  with  the  coniirmation 
of  former  Attorney  General  Richardson  and  in  reneging  on  his  pledge 
to  tlie  Senate  AVatergate  Committee  to  make  detailed  summaries  of 
the  tapes  available  to  it  through  Seuiitor  Steimis.  Congress,  in  my 
view,  is  entitled  to  exj^ect  fair  dealing  from  the  President.  Is  it  too 
much  to  ask  that  the  President  honor  solemn  undertakings  that  he 
makes  witli  a  coequal  branch  of  the  Federal  Government? 

The  final  constitutional  course  is  the  drastic  one  of  impeachment, 
whicli  is  the  de\ice  fashioned  by  the  Founding  Fathers  for  dealing 
wit])  a  nniaway  l^residency.  Kxjiloratiotis  of  the  necessity  of  impeach- 
ment may  begin  in  the  House  of  Re})i-esentatives  while  the  othei'  tlnee 
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courses  of  action  which  I  have  spoken  about  are  also  being  pursued. 

In  conclusion,  attempts  to  take  away  the  law  enforcement  function 
from  the  President  aie  of  doubt ful"^ wisdom  and  constitutionality. 
Alternatives  are  avaihible  to  Congress  other  than  its  desire  to  pass 
tlie  buck  to  an  independent  Special  Prosecutor  whose  authority  would 
be  immediately  questioned,  in  the  current  crisis,  Congress  can  retain 
the  moral  authority  to  sit  in  judgment  of  charges  of  Presidential  law- 
k'ssness  only  if  it  leans  over  backwards  to  respect  constitutional  limits 
()n  its  own  authority. 

Thank  you. 

[The  prepared  statement  of  Dean  Eoger  C.  Cramton  follows :] 

Statement  of  Roger  C.  Ckamton,  Dean,  Cornell  Law  School 

You  have  asked  me  to  state  my  views  coucerniug  the  coustitutiouality  and 
wisdom  of  proposed  legislation  which  would  establisli  a  special  prosecutor  to 
investigate  Watergate-related  charges — a  prosecutor  who  would  be  totally  inde- 
l»endent  of  the  Executive  branch  of  the  Federal  Government.  I  appear  before  you, 
of  course,  as  a  private  citizen  who  represents  no  special  interest  or  organization. 
While  I  sympathize  with  the  objectives  of  the  proposed  legislation  and  abhor  the 
circumstances  that  make  its  consideration  necessary,  I  have  concluded  that 
establishment  by  statute  of  an  independent  special  prosecutor  outside  of  the 
Executive  branch  is  unwise  and  probably  unconstitutional. 

It  is  true  that  a  number  of  eminent  lawyers  have  argued  that  legislation  au- 
thorizing judicial  appointment  and  removal  of  an  independent  special  prosecutoi:' 
would  ultimately  be  sustained  by  the  Supreme  Court  of  the  United  States,  but 
they  concede  that  a  serious  constitutional  question  is  presented  and  that  litigation 
of  "this  question  might  delay  and  abort  the  criminal  investigation  which  is  now 
underway.  In  addition  to  these  practical  concerns,  I  believe  that  this  legislative 
proposal  is  distracting  attention  from  the  other  sources  of  action  which  are 
clearly  within  the  power  of  Congress  and  which  are  more  likely  to  resolve  the 
current  cTisis  in  an  expeditious  manner.  Finally,  and  most  important,  at  a  time 
when  the  President  has  acted  with  doubtful  legality  and  little  wisdom,  it  is 
of  the  utmost  importance  that  Congress  avoid  placing  similar  strains  on  the 
Constitution  in  its  search  for  a  remedy.  Our  constitutional  system  is  a  durable 
one  whicii  has  served  us  well  in  hard  as  well  as  easy  times ;  we  should  not 
tamper  with  its  delicate  balance  by  adopting  questionable  measures  which  may 
later  be  regretted. 

;:%t  There  are  two  basic  proposals  now  before  the  Congress.  One  type  would  create 

■  a  special  prosecution  office  with  the  prosecutor  appointed  ahd  removable  by  the 
chief  judge  of  the  United  States  District  Court  for  the  District  of  Columbia.  A 
second  type  would  also  create  a  special  prosecution  office.  The  President,  how- 
ever, would  have  the  power  to  appoint  the  prosecutor,  subject  to  Senate  con- 

Ifirmation.  The  President  could  also  remove  the  prosecutor  unless  either  House 

I  of  Congress  overruled  him  by  majority  vote. 

^  The  jurisdiction  and  powders  given  the  special  prosecutor  in  both  bills  are 
extremely  broad.  He  would  be  vested  w^th  full  authority  to  investigate  and 
prosecute  a  wide  range  of  matters  completely  free  of  any  supervision  or  control 
by  the  Attorney  General  or  the  President,  including  authority  to  compel  produc- 
tion of  information  sought  to  be  withheld  on  national  security  grounds,  to 
require  use  of  the  investigative  facilities  and  records  of  the  FBI,  to  immunize 
witnesses  from  prosecution,  and  to  litigate  in  any  court  in  the  name  of  the  United 
States.  ^ 

The  Constitution  provides  that  "the  executive  power  shall  be  vested  in  a\ 
President  of  the  United  States,"  and  that  the  President's  basic  oldigation  is  to 
"take  care  that  the  laws  be  faithfully  executed."  While  the  nature  and  extent 
of  the  executive  power  cannot  be  stated  with  precision,  there  is  no  doubt  that 
the  functions  placed  in  the  four  original  executive  departments — conduct  of  for- 
eign relations,  collection  of  taxes,  enforcement  of  the  law,  and  command  of  the^, 
military — are  at  the  core  of  the  Executive's  authority.  Although  the  senaration  of 
powers  envisioned  by  the  Constitution  involves  a  sharing  anrl  diffusing  of 
power  and  not  three  totally  watertight  compartments,  each  branch  of  govern- 


344 

ment  has  a  central  function  and  may  not  encroach  unduly  uiiou  the  functions 
of  another.  Thus  the  President  or  the  Congress  (apart  from  the  Si>ecial  case  of 
impeachment)  may  not  adjudicate  the  guilt  of  individuals,  a  function  whicli  is 
reserved  to  the  courts.  Nor  is  the  Judicial  Branch  free  to  undertake  executive  or 
legislative  functions  other  than  tliose  incidental  to  the  performance  of  judicial 
duties.  While  some  mixture  of  functions  is  contemplated  by  the  Constitution 
and  is  permissible,  the  basic  tasks  of  one  branch  cannot  be  removed  from  it  and 
placed   either  in  another   branch   or  in   an   independent  agency. 

The  pending  bills  are  unwise  and  probably  unconstitutional  bec-ause  it  vests 
the  apix)intment  of  an  important  executive  officer  in  the  hands  of  a  fetleral 
judge,  and  because  it  deprives  the  President,  as  head  of  the  Executive  brand), 
of  the  control  and  removal  of  an  officer  engaged  in  a  vital  executive  function,  the 
enforcement  of  federal  criminal  laws. 

I.    APPOINTMENT   OF  A   FEDEliAL  PROSECUTOU   BY    A   UNITED    STATES    DISTRICT   JT'DGE    IS 
CONSTITUTIONALLY    SI'SPECT 

The  normal  process  of  api>ointn)ent  established  by  the  Constitution  is  nom- 
ination by  the  President  with  appointment  following  '"advise  and  consent"  of 
the  Senate.  The  Framers  believed  that  a  single  person  could  best  exercise  the  re- 
sponsibility of  choosing  qualified  officials  ;  and  the  confirmation  process  would  pro- 
vide an  adequate  check  against  misuse  of  the  appointing  power.  Federal  officei-s 
who  exercise  the  most  important  responsibilities  are  appointed  in  this  fashion 
and  Congress  has  been  vigilant,  when  a  particular  office  assumes  great  im- 
iwrtance,  to  ensure  that  appointees  are  subject  to  Senate  confirmation.  Recent 
legislative  proposals  that  would  require  Senate  confirmation  of  the  director  of  the 
Office  of  Management  and  Budget  exemplify  congressional  concern  with  the  main- 
tenance of  the  confirmation  process. 

The  Constitution  also  provides,  as  an  exception  to  the  normal  process  of  ap- 
pointment by  the  President  and  confirmation  by  the  Senate,  but  Congress  may 
"vest  the  appointment  of  such  inferior  officers,  as  they  think  proper,  in  tlie  Pres- 
ident alone,  in  the  courts  of  law,  or  in  the  heads  of  departments."  Art.  II,  §  2.  cl.  2. 
Proponents  of  S.  2611  rely  on  this  provision  in  arguing  that  appointment  of  a 
special  prosecutor  (an  "inferior"  federal  officer)  may  be  placed  in  the  hands  of 
"a  court  of  law." 

The  basic  purpose  of  this  constitutional  provision  is  clear :  to  allow  the  appoint- 
ment of  subordinate  officials  of  particular  branches  of  the  government  to  be 
placed  in  the  heads  of  those  branches.  Thus  it  is  clear  that  Congress  may 
authorize  the  President  to  appoint  any  subordinate  official  of  the  executive 
branch,  and  that  the  head  of  a  department  may  appoint  subordinate  officials 
within  his  department.  United  fStatefi  v.  Eaton,  \(i\)  U.S.  331  (1898)  (President 
may  apiwint  vice-consuls)  ;  United  States  v.  IlartiveU.  73  U.S.  385  (1867)  (Sec; 
retary  of  the  Treasury  may  appoint  clerks  within  his  department)  ;  Borak  v. 
United  States,  78  F.  Supp.  123  (Ct..  CI.  1948)  (Attorney  General  may  appoint 
examiners  of  the  Immigration  and  Naturalization  Service).  Similarly,  it  is  also 
clear  that  federal  judges  may  be  given  authority  to  appoint  employees  of  the 
judicial  branch.  Rice  v.  Ames,  180  U.S.  371  (1901)  (court  commissioner)  ;  Ew 
parte  Hennen,S8V.ii,.  225  (1839)  (court  clerks). 

At  the  other  extreme  it  is  apparent  that  one  branch  cannot  be  given  the  sole 
appointive  authority  of  important  officials  of  another  branch.  A  literal  reading 
of  Art.  II,  §  2,  cl.  2  would  permit  Congress  to  vest  the  appointment  of  the  law 
clerks  and  other  employees  of  tlie  Supreme  Court  of  the  United  States  solely 
in  the  President  or  the  Attorney  General.  Similarly,  it  would  support  a  statute 
authorizing  the  Chief  Justice  to  appoint  postmasters  throughout  the  United 
States  or  advisers  who  serve  in  the  Executive  Office  of  the  President.  Since  the 
removal  power,  with  its  effective  ability  to  control,  normall.v  accompanies  the 
power  of  apixnntment.  the  encroachment  on  the  independence  and  responsibility 
of  the  other  branch  woidd  be  impaired  intolerably  by  legislation  of  this  charac- 
ter. It  is  not  surprising  that  Congress  has  never  attempted  to  legislate  along 
these  lines. 

Thus  the  constitutional  language  authorizing  Congress  to  "vest  the  appoint- 
ment of  such  inferior  officers,  as  they  think  proper.  ...  in  the  courts  of  law" 
cannot  be  given  a  broad,  literal  interpretation  that  would  justify  the  appoint- 
ment of  auy  and  all  executive  officers  by  the  federal  ccmrts.  The  Constitution 
envisions  a  rational  and  close  relationship  between  the  appointing  branch  and 
the  nature  of  the  function  which  the  '•inferior  officer"  is  to  perform.  Moreover. 
l)ecause  the  federal  courts  are  limited  by  Article  III  of  the  Constitution  to  the 
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IK'i-fonmiiice  of  judicial   I'Tinctions  aiipointive  and  supervisory   tasks  of  a  non- 
judicial character  cannot  be  placed  upon  them. 

The  Supreme  Tourfs  initial  interjjretation  of  Art.  II.  §  2.  cl.  2  adopted  this 
sensible  course.  In  upholding-  the  authority  of  a  federal  judge  to  apitoint  and 
remove  court  clerk.s  the  Court  stated  : 

The  appointing  power  .  .  .  was  no  doubt  intended  to  be  exercised  by 
the  department  of  the  government  to  which  the  officer  to  be  appointed 
most  appropriately  belonged. 

Ex  piirie  Hennen,  38  U.S.  (13  Pet.)  230,  258  (1S39). 

A  subsequent  case.  Ex  parie  l^iebold,  100  U.S.  371  (1S79),  should  not  be  viewed 
as  authorizing  a  totally  unlimited  delegation  of  appointive  powers  to  the  federal 
judiciary.  In  SiehoJd  the  Court  departed  from  the  strict  language  of  Ex  parte 
Hennen  in  upholding  a  statute  which  authorized  the  federal  courts  to  appoint 
officers  to  supervise  certain  federal  elections.  While  it  is  arguable  that  such 
officers  performed  "executive"  functions,  determinations  relating  to  election 
fraud  are  akin  to  those  in  wliich  courts  have  traditionally  apiwinted  masters. 
Moreover,  C^^)ngress  has  the  power  to  investigate  the  qualifications  of  its  own 
members  and  the  blending  of  powers  involved  in  tlie  functions  of  the  appointed 
officials  did  not  involve  criminal  law  enforcement.  The  Court  passed  quickly 
over  what  was  viewed  as  a  minor  objection  in  a  case  involving  a  major  collision 
between  the  Federal  Government  and  the  States  concerning  the  conduct  of 
state  elections  in  which  Federal  offices  were  on  the  ballot.  Con.sequently,  this 
case  is  hardly  definitive  authority  for  a  dissimilar  conflict  between  two  branches 
of  the  Federal  Government  concerning  the  appointment  of  an  officer  to  exercise 
criminal  law  enforcement  functions. 

There  are  a  few  other  situations  in  which  federal  courts  have  upheld  statutes 
authorizing  them  to  appoint  officei's  whose  duties  do  not  fall  within  the  judicial 
branch.  One  arises  under  28  U.S.C.  §  546.  In  United  t^tates  v.  Solomon,  216  F. 
Supp.  835,  840-43  ( S.D.N. Y.  1963),  the  temporary  appointment  of  a  United  States 
attorney  under  28  U.S.C.  §  546  was  upheld.  However,  this  appointive  provision  is 
designed  merely  as  an  interim  measure  wlien  a  position  is  vacant ;  the  President 
may  remove  the  official  so  designated  and  the  appointment  is  effective  only  until 
the  President  fills  the  vacancy. 

Hobson  V.  Hansen,  265  F.Supp.  902  (D.D.C.  1967),  is  the  only  case  involving 
judicial  appointment  of  a  non-judicial  officer  in  which  the  statute  purports  to 
deny  the  President  any  power  of  removal.  In  the  Hobson  case  a  three-judge  dis- 
trict court,  over  the  dissent  of  Judge  Skelly  Wright,  upheld  a  statute  authorizing 
the  district  court  to  appf)int  and  remove  members  of  the  District  of  Columbia 
Board  of  Education.  W^hile  I  believe  the  decision  is  erroneous,  it  deals  with  a  situ- 
ation vastly  different  from  that  posed  by  legislation  which  would  delegate  an 
important  part  of  the  criminal  law  enforcement  function  to  an  officer  in  whose 
appointment  or  removal  the  President  would  not  participate  in  any  manner. 

Tho  objection  to  judicial  appointment  of  executive  officers  does  not  rest  alone 
upon  constitutional  doulits  emanating  from  the  vesting  of  executive  j)ower  in  the 
I*resident.  Involvement  of  the  courts  in  the  hiring,  supervising  and  firing  of 
executive  officials  is  bound  to  intei'fere  with  their  judicial  duties  and  to  involve 
them  in  political  controversy.  As  Judge  Skelly  Wright  stated  in  his  djssent  in  the 
Hobson  case: 

[A]  federal  court's  fir.st  duty  is  to  guard  zealously  against  impairment 
of  its  own  integrity  as  an  Institution.  Today  is  the  first  time  a  cpurt  has 
ever  held  that  Congress  may  impose  on  this  or  any  other  federal  court 
a  duty  so  totally  unrelated  to  the  judicial  function. . .  .  Attention  to  exti'a- 
judicial  activities  is  an  unwanted  diversion  from  what  ought  to  be  the 
judge's  exclusive  focus  and  commitment :  deciding  cases.  .  .  .  Since  [non- 
judicial] duties  involve  democratic  choice,  it  is  politically  illegitimate 
to  assign  them  to  the  federal  judiciary,  which  is  neither  responsive  nor 
responsible  to  the  public  will.  .  .  .  Most  critically,  public  confidence  in 
the  judiciary  is  .  .  .  placed  in  risk  whenever  judges  step  outside  the  court- 
room into  the  vortex  of  political  activity.  Judges  should  be  saved  'from 
the  entanglements,  at  times  the  partisan  suspicious,  S(j  often  the  result  of 
other  and  conflicting  duties.' 

Hobson  V.  Hansen,  265  F.Supp.  902,  915-16  (D.D.C.  1967)    (dissenting  opinion, 
citations  omitted). 

These  arguments  have  special  application  to  legislation  which  would  direct 
Chief  Judge  John  Sirica  of  the  United  States  District  Court  for  the  District  of 
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Coluinbia  to  appoint  a  special  prosecutor  to  investigate  and  prosecute  Watergate- 
related  matters.  The  appointment  would  take  place  in  a  highly  inflamed  and 
political  context  in  which  Judge  Sirica's  appointee  would  be  competing  with  an 
investigatory  effort  under  the  direction  of  Leon  Jaworski,  the  new  special  prose- 
cutor appointed  by  Acting  Attorney  General  Robert  H.  Bork.  Judge  Sirica  was 
the  presiding  judge  in  the  trial  of  the  convicted  Watergate  break-in  defendants, 
and  their  pending  appeal  charges  him  with  injudicious  conduct  during  the  trial. 
He  is  also  supervising  the  federal  grand  jury's  continuing  investigation  of  Water- 
gate matters.  The  appearance  of  justice,  and  perhaps  its  reality,  is  violated  if  a 
judge  who  has  been  so  intimately  involved  with  a  controversy  and  who  may 
preside  over  future  trials,  is  cast  in  the  further  role  of  selecting  and,  subject  to 
limitations  contained  in  the  legislation,  removing  the  prosecutor.  Keeping  a 
proper  distance  between  prosecutorial  and  judicial  functions  is  an  important 
aspect  of  due  process  wholly  apart  from  separation-of -powers  considerations.  See 
/;.•  re  Murchison,  349  U.S.  133  (1955)  (due  process  was  denied  when  a  "one-man" 
grand  jury  returned  charges  and  then  presided  at  the  trial). 

II.  LIMITATIONS  ON  THE  PRESIDENT'S  POWER  TO  REMOVE  EXECUTrVE  OFFICERS 
ARE  PROBABLY  UNCONSTITUTIONAL 

The  prosecution  of  crime  is  an  essential  element  of  the  executive  function  in  the 
American  scheme  of  government.  Although  the  Constitution  shares  and  diffuses 
Ifowers  among  the  three  branches  in  a  manner  that  departs  from  the  purity  urged 
by  Montesquieu,  the  fundamental  scheme  calls  for  the  legislature  to  write  the 
laws,  an  executive  to  enfox'ce  them,  and  a  judiciary  to  interpret  them  in  individual 
cases.  Unlike  civil  law  countries,  the  American  executive  is  vested  with  con- 
siderable discretion  in  the  enforcement  of  criminal  laws.  Only  the  executive  is 
in  a  position  to  weigh  public  interest  and  administrative  considerations  along 
with  the  evidence  in  making  decisions  such  as  whether  a  basis  for  prosecution 
exists  or  whether  a  guilty  plea  for  a  lesser  offense  should  be  accepted. 

Congress  by  legislation  deiines  criminal  offenses  and  doubtless  could  establish 
.standards  for  the  exercise  of  prosecutorial  discretion.  But,  this  done,  it  is  diflScult 
to  imagine  a  function  more  clearly  executive  than  the  enforcement  of  the  criminal 
laws.  "The  Constitution."  as  Edward  S.  Corwin  said,  "knows  only  one  'executive 
power,'  that  of  the  President,  whose  duty  to  'take  care  that  the  laws  be  faithfully 
executed'  thus  becomes  the  equivalent  of  the  duty  and  power  to  execute  them 
himself  according  to  his  own  construction  of  them."  The  transfer  of  the  power 
to  conduct  prosecutions  from  the  President  or  his  agent,  the  Attorney  General, 
is  violative  of  the  framework  of  the  Constitution  and  the  intendment  of  Article  II. 
Controlling  decisions  make  it  clear  that  the  President's  power  to  remove  execu- 
tive officers  cannot  be  infringed  by  Congress.  In  Myers  v.  United  tStates,  272  U.S. 
52  (1926),  the  Supreme  Court  held  that  a  statute  attempting  to  limit  the  Presi- 
dent's power  to  remove  postmasters  was  unconstitutional.  Chief  Justice  Taft, 
writing  for  the  Court,  based  his  decision  on  Article  II  of  the  Constitution : 

[A]rticle  II  grants  to  the  President  the  executive  power  of  the  Govern- 
ment, i.e.,  the  general  administrative  control  of  those  executing  the  laws, 
including  the  power  of  appointment  and  I'emoval  of  executive  officers,  a 
conclusion  confirmed  by  his  obligation  to  take  care  that  the  laws  be  faithfully 
executed;  .  .  .  [T]he  President's  power  of  removal  is  further  established  as 
an  incident  to  his  specifically  enumerated  function  of  appointment  by  and 
with  the  advice  of  the  Senate,  but  that  such  incident  does  not  by  implication 
extend  to  removals  the  Senate's  power  of  checking  appointments  ;  ...  to  hold 
otherwise  would  make  it  impossible  for  the  President,  in  the  case  of  political 
or  other  differences  with  the  Senate  or  Congress  to  take  care  that  the  laws 
be  faithfully  executed.  (272  U.S.  at  163-64) 
Subsequent  cases  have  limited  the  sweep  of  the  Myers  decision  by  holding 
that  Congress  may  protect  the  members  of  independent  regulatory  agencies  from 
arbitrary  removal  when  such  protection  is  related  to  the  independent  performance 
of  their  quasi-judicial  and  quasi-legislative  functions.  In  Huiirphrey's  Executor  v. 
United  States,  295  U.S.  002   (1935),  the  Court  distinguished  the  Myers  case  in 
holding  that  a  member  of  the  Federal  Trade  Commission  could  not  be  arbitrarily 
removed  from  office  in  violation  of  statute.  A  postmaster,  the  Court  said,  is  an 
executive  officer  restricted  to  the  performance  of  executive  functions  and  has  no 
duty  related  to  either  the  judicial  or  legislative  powers.  Unlike  "purely  executive 
officers,"  officers  performing  quasi-legislative  or  quasi-judicial  functions  might  be 
protected  from  removal : 

The  Federal  Trade  Commission  is  an  administrative  body  created  by  Con- 


347 

gress  to  carry  into  effect  legislative  policies  embodied  in  the  statute,  in 
accordance  with  the  legislative  standard  therein  prescribed,  and  to  pei'form 
other  specified  duties  as  a  legislative  or  as  a  judicial  aid.  Such  a  body  cannot 
in  any  proper  sense  be  characterized  as  an  arm  or  an  eye  of  the  executive. 
(295  U.S.  at  628) 
The  fact  that  the  FTC  did  perform  some  incidental  functions  w^iich  v^ere 
executive  in  nature  did  not  affect  the  result.  "To  the  extent  that  it  exercises  any 
executive  function — as  distinguished  from  executive  power  in  the  constitutional 
sense — it   does   so  in   the  discharge   and   effectuation   of   its   quasi-legislative 
or  quasi-judicial  povpers,  or  as  an  agency  of  the  legislative  or  judcial  depart- 
ments of  the  government."  In  short,  the  Court  drew  a  sharp  differentiation  be- 
tween officers  who  perform  purely  execvitive  powers  and  those  who  perform  such 
functions  incidentally  to  their  principal  functions  of  a  quasi-legislative  or  quasi- 
judicial  nature.  See  also  Wioier  v.  United  States,  357  U.S.  349  (1958). 

The  exercise  of  executive  authority  by  independent  regulatory  agencies  is  also 
limited  in  scope.  While  the  "headless  fourth  branch"  is  difficult  to  fit  into  the 
tripartite  scheme  of  the  Constitution,  recognition  of  the  special  character  of 
such  agencies  as  the  NLRB  and  ICC  as  relatively  autonomous  centers  of  legisla- 
tive and  judicial  powers  has  always  stopped  short  of  any  notion  that  they  could 
apply  criminal  sanctions.  Their  ability  to  enforce  certain  of  their  orders  in  lower 
federal  courts  is  confined  to  civil  cases ;  and  it  is  limited  by  the  effective  super- 
A-ision  exercised  by  tlie  Solicitor  General,  a  subordinate  of  the  President,  when 
access  to  the  Supreme  Court  of  the  United  States  is  involved.  Finally,  it  should 
be  remembered  that  members  of  independent  regulatory  agencies  are  merely  pro- 
tected from  arbitrary  removal ;  their  appointment  is  in  accord  with  the  normal 
process  of  presidential  nomination  and  Senate  confirmation,  and  they  can  be  re- 
moved by  the  President  if  the  statutory  grounds  exist. 

Sound  reasons  of  law  and  policy  support  the  view  that  the  exercise  of  prose- 
cutorial authority  should  be  subject  to  executive  conti'ol.  In  United  States  v.  Cow, 
342  F.  2d  167  (5th  Cir.  1965),  a  federal  grand  jury  had  returned  an  indictment 
for  perjui'y  against  blacks  who  had  testified  in  a  civil  rights  case.  But  the  United 
States  attorney  in  charge  of  the  case,  at  the  direction  of  Attorney  General  Kat- 
zenbach,  had  refused  to  sign  the  indictment  despite  an  order  of  the  trial  judge 
that  he  do  so.  A  contempt  citation  against  the  U.S.  attorney  was  reversed  by  the 
appeals  court.  The  constitutional  separation  of  powers,  the  court  held,  requires 
•'that  the  courts  are  not  to  interfere  with  the  free  exercise  of  the  discretionary 
powers  of  the  attorneys  of  the  United  States  in  their  control  over  criminal  prose- 
cutions," 342  F.2d  at  171. 

There  is  no  precedent  in  our  history  for  the  unilateral  legislative  establishment 
of  a  special  prosecutor,  any  mox-e  than  there  is  for  the  legislative  establishment  of 
a  special  office  outside  the  executive  branch  to  conduct  foreign  relations  or  to 
<;ommand  the  military.  While  there  have  been  occasional  scandals  involving  the 
executive  branch,  Congress  has  generally  relied  on  its  own  investigative  author- 
ity to  get  at  the  truth,  rather  than  vest  enforcement  in  officers  independent  of 
the  Department  of  .Justice.  In  the  Credit  Mobolier  affair  of  the  Grant  Admin- 
istration, for  example,  congressional  investigations  ferreted  out  the  facts,  and 
prosecutions  were  then  conducted  by  the  Attorney  General.  In  the  Teapot  Dome 
scandal  Congress  did  pass  legislation  authorizing  and  directing  the  President  to 
appoint  a  special  prosecutor,  and  President  Coolidge,  who  publicly  expressed  a 
lack  of  confidence  in  Attorney  General  Daugherty,  acquiesced  in  this  legislation. 
But  it  w'as  the  President  who  appointed  the  special  prosecutors  and  they  served, 
just  as  Archibald  Cox  formerly  did  and  Leon  Jaworsld  now  does,  as  employees  of 
the  executive  branch  who  were  under  the  President's  direction  and  control  if  he 
sought  to  exercise  it. 

It  can  be  argued  that  narrowly  di-awn  legislation  establishing  a  special  prose- 
cutor for  the  Watergate  affair  alone  would  not  infringe  on  the  executive  function 
to  the  same  extent  as  the  creation  of  a  permanent  independent  prosecutor.  But 
this  overlooks  the  historic  tendency  for  governmental  devices  that  have  once 
proved  handy  to  be  called  on  again  and  again.  The  cumulative  effect  of  modest 
departures  from  the  constitutional  framework,  as  the  Supreme  Court  constantly 
reminds  us  when  dealing  with  civil  liberties  issues,  may  be  to  erode  the  consti- 
tutional balance  on  which  our  system  depends. 

Nor  do  extraordinary  circumstances  excuse  legislative  actions  that  would  be 

Tincnnstitutional  in  ordinary  times.  As  I  will  indicate  shortly,  other  remedies  are 

available  to  Congress  if  it  concludes  that  the  President  has  failed  in  his  duty  to 

"take  care  that  the  laws  faithfully  executed."  The  existence  of  an  emergency 
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does  not  create  power  where  none  exists,  E-r  ixirtc  Milligan,  4  Wall.  2  (1S66)  ; 
nnd  (iUT  jiulgment  concerning  the  constitnti<malit.v  of  proposed  legislation  should 
not  lie  inffiieneed  l)y  the  exigencies  of  the  moment.  The  passions  of  the  moment. 
as  .Mr.  Justice  Holmes  stated,  should  not  he  allowed  to  "'exercise  a  kind  of 
hydraulic  pressure  which  makes  what  previously  was  clear  seem  doubtful,  and 
before  which  even  well  settled  principles  of  law  will  bend."  yorthcni  Securities 
Co.  V.  Vnited  States.  193  r..S.  197.  400-01  (IIXM)    (dissenting  opinion). 

Practical  considerations  supi>ort  these  constitutional  arguments.  The  Con- 
stitution envisions  a  unified  executive  branch  speaking  and  acting  with  a  single 
voice.  A  special  prosecutor  independent  from  the  ExeciTtive  is  likely  to  he 
involved  in  conflict  with  the  executive  branch's  own  jjrosecutors  that  is  imseemly 
and  might  interfere  with  the  orderly  conduct  of  criminal  proctn^dings.  The 
broad  definition  of  tlie  special  prosecutor's  jurisdiction  under  both  S.  2611  and 
2616  makes  it  likely  that  overlapping  investigarions.  grand  juries,  and  criminal 
trials  will  result.  Vexing  problems  of  immunizati<ni  of  witnes.ses,  settlement  of 
cases  in  return  for  testimony,  and  duplicative  investigations  may  interfere  with 
law  enforcement  and  prejndlce  individual  rights.  And  a  final  paradox:  since 
the  Constitution  vests  the  pardoning  power  in  the  President,  a  person  convicted 
by  the  special  prosecutor  could  be  immediately  pardoned  by  the  President !  As 
Hamilton  wrote : 

The  executive  power  is  more  easily  confined  when  it  is  one.  ...  It  is  far  more 
.safe  there  should  lie  a  single  object  for  the  jealously  and  watchfulness  of  the 
people;  and,  in  a  word,  that  all  multiplication  of  the  Executive  is  rather  danger- 
ous than  friendly  to  liberty. 

The  Federalist  PaiJers,  No.  70. 

The  constitutional  doubtfulness  of  legislation  establishing  an  independent 
special  prosecutor  also  carries  hazards  of  its  own.  The  President  might  refuse 
to  cooperate  with  the  judicially-appointed  prosecutor  on  the  grounds  that  liis 
appointment  or  functions  constituted  an  unconsritutional  encroachment  on  the 
executive  power.  Since  this  assertion  would  be  highly  plausible,  it  could  not 
serve  as  grounds  for  impeachment  but  would  need  to  be  resolvetl  by  litigation, 
Vncertainty  concerning  the  legality  of  the  special  prosecutor's  ofiit  e  wonlil 
undermine  his  ability  to  carry  on  a  prompt  and  vigilant  inve.stigation.  A  i)eriod 
of  six  months  to  two  years  might  be  required  for  a  definitive  resolution  of  the 
('(mstitutional  (juestions  by  the  Supreme  Court.  And  if  such  litigation  was  n.ot 
precipitated  at  the  outset  by  lack  of  cooperation  on  the  i»art  of  both  the  executive 
branch  and  thfise  proceeded  against,  convicted  defendants  would  surely  raist 
these  questions  in  appeals  from  their  convictions.  If  they  succeeded,  they  might 
well  escape  any  punishment  for  their  crime.s. 

CONGLUSIO^f 

These  doubts  concerning  the  wisdom  and  constitutionality  of  legislation  that 
would  remove  pro.secutorial  functions  from  the  executive  Itranch  may  aitiiear 
to  be  woven  of  lawyers'  niceties  which  should  not  stand  in  the  way  of  legL-^la- 
tlon  that  has  the  general  approval  of  the  American  [leople.  Locke  correctly 
remarked  that  "the  people  are  very  seldom  or  never  scrupulous  or  nice  in  tiie 
point  of  questioning  the  prerogative  while  it  is  in  any  tolerable  degree  employed 
for  the  use  it  was  meant — that  is.  the  good  of  the  pe(»ple." 

Yet  this  is  a  time  in  my  view  when  the  legislative  branch  of  the  Federal 
Government  should  take  special  care  not  to  intrude  upon  the  constitutional 
framework,  A  basic  concern  with  Richard  Nixon's  stewardship  as  I'resident  has 
been  his  apparent  unwillingness  to  respect  certain  limitations  on  his  own  author- 
ity found  in  coiistitutional  provisions  such  as  tho^e  making  it  the  jjrovince  of 
Congress  to  determine  bow  federal  fund  should  be  spent  or  prohibiting  invasions 
of  private  homes.  Alleged  lawlessness  on  the  part  of  the  President,  however,  does 
not  execute  or  justify  the  legislature  in  neglecting  the  separation  of  powers 
required  by  the  Constitution,  especially  when  current  problems  are  I  eing  han- 
dled in  due  course  in  tlie  courts.  Indeed,  the  times  require  an  exacting  and  pr.nc- 
tilious  concei'u  with  cnnstitutional  niceties  by  the  legislative  branch  precisely 
because  the  President  is  charged  with  actions  that  are  excessive  and  arbitrary. 
Doubts  about  the  constitutiojiality  of  the  legislative  remedy  should  encourage 
Congress  to  explore  otlier  available  remedies. 

Insofar  as  the  enforcement  of  criminal  laws  is  involved,  the  basic  remedv  !>.■ 
to  allow  the  usual  processes  and  institutions  to  take  their  course.  The  President 
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lias  now  nominated  Senator  Willuuu  H.  Saxlie  to  he  Attorney  General,  and 
Acting  Attorney  General  Robert  R.  Borlv  lias  named  I.eou  Jaworski  as  special 
l*rosecutor  in  place  of  Archibald  Cox.  Saxbe.  Bork  and  Jaworski  are  lawyers  of 
stature  and  integrity.  They  have  made  it  clear  that  they  will  acceiit  nothing 
less  than  a  full  investigation.  They  should  be  given  the  benefit  of  the  dould  fur 
tJie  time  being. 

Meanwhile,  Congres.s  is  not  without  devices  of  its  own  in  ferreting  out  Die 
facts  even  if  the  Executive  brancli  proves  reluctant  to  investigate  itself.  The 
.Senate  Watergate  Committee  is  in  the  midst  of  a  large-scale  inve.stigation ; 
and  investigations  of  related  matters  can  be  pursued  by  a  number  of  other  con- 
gressional committees.  The  authority  of  the  (^)ngress  r(»  incpiire  into  the  conduct 
of  tlie  Executive — to  determine  whether  the  President  is  faithfully  executing 
the  laws — i.s  a  vital  protection  against  executive  alai.se.  As  Senator  Ei-vin  has 
said  on  several  occasions,  it  may  be  more  important  to  discover  the  truth  con- 
cerning any  wrongdoing  in  the  extn-utive  branch  and  to  prevent  its  recurrence 
than  to  send  the  guilty  persons  to  jail.  Congress  can  ferret  out  the  truth  by 
diligent  investigation  and  can  rejiort  the  facts  as  it  finds  them  in  an  impartial 
manner,  leaving  further  action  to  the  verdict  of  popular  opinion. 

A  third  c»oui-se  of  action  may  be  immediately  desirable  wholly  apart  from 
other  alternatives :  a  joint  resolution  of  Congress  censuring  the  President  f«r 
his  breach  of  faith  toward  Congress.  Public  discussion  has  centered  on  the 
President's  actions  with  respect  to  the  courts  in  the  matter  of  the  tapes,  and 
the  ensuing  question  of  whether  he  violated  the  court's  order  or  merely  went 
to  the  verge  of  doing  so.  There  can  be  no  question,  however,  that  his  behlavior 
with  respect  to  another  branch  of  government,  the  Congress,  has  been  disre- 
spectful and  dishonorable.  He  is  guilty  of  a  breach  of  faith  with  Congress  in 
two  respects:  first,  in  violating  the  arrangements  for  an  independent  prosecu- 
tor that  had  been  made  by  his  Administration  in  connection  with  the  confirma- 
tion of  former  Attorney  General  Richardson  ;  and,  sectjnd,  in  reneging  on  his 
jiledge  to  the  Senate  Watergate  Committee  to  make  detailed  summaries  of  the 
tapes  available  to  it  through  Senator  Steiinis. 

Congress  is  entitled  to  respect  and  fair  dealing  from  the  President.  Is  it  too 
much  to  ask  that  the  President  honor  solemn  undertakings  that  he  makes  with 
a  co-etjual  branch  of  the  Federal  Government?  It  jihould  be  recalled  that  it 
was  a  resolution  of  censure  that  expressed  the  public  outrage  at  the  conduct 
of  the  late  Senator  Joseph  McCarthy  ;  and  a  similar  resolution  in  this  instance 
may  clear  the  air  and  force  the  President  to  consider  whether  resignation  of 
his  office  may  not  be  an  honorable  course  under  the  circumstances. 

The  final  constitutional  reme<]y  is  the  di-astic  one  of  impeachment.  There  can 
l»e  no  doubt  that  it  was  the  device  envisioned  by  the  founding  fathers  for  deal- 
ing with  a  runaway  presidency.  It  is  a  respectable  device,  which  must  be  pur- 
sued if  all  else  fails  and  circumstances  justify  its  use.  p]xploration  of  the 
grounds  for  impeachment  may  begin  in  the  House  of  Representatives  while 
these  other  courses  of  action  are  also  being  pur.sued.  Because  of  the  national 
paralysis  and  trauma  of  an  impeachment  trial,  which  would  immobilize  all 
three  branches  of  the  Federal  Government,  it  would  be  highly  desirable  if 
measures  that  would  resolve  the  crisis  of  confidence  could  be  worked  out  \\ith- 
out  the  necessity  of  .such  a  trial. 

Attempts  to  take  away  the  law  enforcement  function  from  the  President  are  of 
doubtful  wi-sdom  and  constitutionality.  Alternatives  are  available  to  Congress 
other  than  "passing  the  buck"  to  an  independent  special  prosecutor  whose  au- 
tliority  would  he  immediately  questioned.  Congress  can  retain  the  moral  auth'>rity 
to  sit  in  judgment  of  charges  of  lawlessness  on  the  part  of  the  President  only  if, 
in  the  current  crisis,  it  leans  over  backward  to  respect  the  constitutional  limits 
on  its  own  authority. 

Mr.  HijNKi.M-E.  Thank  voii  vorv  miicli. 

\ir.  Kastenmeier. 

Mr.  Kastenmki::r.  I  take  it  from  vonr  ooncliKlino-  remarks  that  yon 
did  not  come  here  today  as  an  apologist  for  the  President  ? 

Mr.  Cramtok.  As  I  stated  on  the  ontset.  I  am  a  private  citizen  rep- 
resentin.o:  no  special  interest  or  organization. 

^Iv.  Kastexmkier,  I  am  o'lad  to  ioin  in  Avelcominof  yon  to  the  com- 
mittee as  one  who  appeared  a  nnmber  of  times  most  instrnctively  for 
other  subcommittees  of  this  committee. 
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I  know  you  stood  last  year  in  a  negative  stance  on  newsmen's  privi- 
lege, and  von  argued,  I  recall,  the  constitutional  doubtfulness  as  to 
whether  Congress  may  preempt  States  regarding  privilege. 

With  respect  to  the  question  of  prompt  judicial  review,  assuming 
that  the  Congress  does  in  fact  pass  something,  in  effect,  the  right  of 
appointment  to  the  court,  I  would  ask  what  problems  might  be  more 
explicitly  involved,  and  how  promptly  could  a  judicial  review  be  had  ? 
I  think,  Mr.  Cramton,  you  would  agree,  if  indeed  the  court  could 
reach  the  question  and  decide  it  affirmatively  in  terms  of  congressional 
action,  most  of  your  fears,  would  have  been  met.  Would  they  not? 

Mr.  Cramton.  Except,  I  think,  each  branch  of  Government  has  an 
obligation  to  read  the  Constitution  for  itself  in  the  first  instance,  and 
to  tiy  to  respect  its  limits.  Congress  should  not  enact  unconstitutional 
legislation  on  the  theory  that  the  Supreme  Court  will  bail  it  out  if  it 
behaves  unconstitutionally. 

Aside  from  that,  you  are  riglit.  If  the  kind  of  expediting  provision 
to  which  my,  friend  Paul  Rator  referred  tp  were  to  be  inclucTed,  I  think 
it  might  be  possible  to  get  a  definitive  resolution  of  the  constitutional 
questions  in  as  short  a  period  as  6  months.  In  the  meantime,  the  in- 
vestigation is  halted.  Time  passes.  The  present  grand  jury  either  goes 
out  of  existence  or  is  extended  by  statute.  The  country  continues  to  be 
absorbed  in  uncertainty.  I  think  it  is  better  for  the  time  being  to  give 
Jaworski,  who  I  have  heard  is  a  man  of  great  integrity  ancl  respon- 
sibility, the  benefit  of  the  doubt  to  continue  the  Special  Prosecutor's 
investigation  which  is  now  underway  with  its  existing  staff. 

I  might  add  that  there  are  some  built-in  controls  against  his  failure 
to  conduct  an  adequate  and  vigilant  investigation.  There  are  a  lot  of 
eager  staffers  over  there  who  are  ^oing  to  resign  with  a  very  large 
noise  if  he  does  not  do  so.  And  Assistant  Attorney  General  Petersen, 
who  is  privy  to  all  the  details,  is  not  going  to  stand  for  a  whitewash 
either,  even  if  Jaworski  has  agreed  to  one  M'ith  the  President.  He  will 
resign  with  a  big  noise.  I  think  the  public  would  draw  certain  con- 
clusions from  actions  of  that  character. 

Mr.  Kastex3ip:ier.  Practically  speaking,  unless  the  President  under- 
stood in  fact  that  there  was  to  be  a  different  form  of  prosecution,  at 
least  as  far  as  the  attitude  of  the  Prosecutor  is  concerned,  ^\  liy  would 
lie  entertain  the  same  situation  again  in  which  he  v.ould  find  himself 
in  a  position  where  he  fired  a  couple  of  people,  ancl  accepted  the  resig- 
nation of  someone  else  ? 

Mr.  Cramton.  If  you  ask  me  to  explain  the  convulsive  fits  and  starts 
of  Presidential  decisionmaking  of  the  past  few  months,  I  cannot.  I 
view  them  as  irrational.  I  view  them  as  successively  getting  advice  on 
one  clay  from  Rose  Mary  Woods,  the  next  day  from  Ron  Ziegler,  and 
the  next  day  from  Bebe  Rebozo. 

The  President  appointed  a  new  Special  Prosecutor  apparently  be- 
cause he  was  driven  to  it,  and  because,  if  he  did  not  do  so,  there  was  a 
severe  danger  that  he  might  be  immediately  impeached. 

Mr.  Kastenmeier.  That  is  precisely  why  we  are  here  today. 
I  might  say  in  conclusion,  Mr.  Chairman,  that  the  alternative,  not- 
Avithstanding  the  constitutional  risks,  is  a  risk  worth  undertaking. 
Mr.  Cramton.  I  view  it  as  a  question  on  which  reasonable  men  can 
differ,  obviously,  and  I  conclude  that  the  risks  are,  I  think,  greater 
than  you  do.  But  I  resi)ect  your  views. 
Mr.  HuNGATE.  Mr.  Smith  ? 
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Mr.  Smith.  Professors  Bator  and  Cramton,  I  want  to  join  air  my 
colleagues  in  welcoming  you  here  and  thank  you  for  coming. 

I  think  that  the  interesting  testimony  that  you  ha\'c  both  given 
points  up  the  fact  that  two  eminently  qualified  constitutioilal  law 
specialists  can  differ  in  regard  to  what  might  be  or  might  not  be  con- 
stitutional, which  would  lead  me  to  believe  that  probably  the  question 
will  never  be  resolved  until  the  Supreme  Court  hands  down  a  final 
decision  in  regard  to  this  issue.  Even  though  the  "New  York  Times'' 
said  the  other  day  editorially  that  it  was  clear  that  article  II,  section 
2  of  the  Constitution  would  allow  the  Congress  to  provide  that  the 
court  might  appoint  a  Special  Prosecutor,  I  am  interested,  Dean 
Cramton,  in  your  statement  that  you  felt  that  the  attempt  to  protect 
a  Special  Prosecutor  against  removal  by  the  President,  who  is  the  ap- 
pointing power,  carries  with  it  more  constitutional  questions  than  the 
appointment  of  the  Special  Prosecutor  by  the  courts. 

Some  of  us  have  been  working  toward  the  possibility  of  protecting 
Mr.  Jaworski,  for  instance,  from  arbitrary  removal.  We  would  allow 
removal  only  for  nonfeasance,  malfeasance,  or  impropriety. 

Would  you  comment  a  little  bit  further  about  it  ? 

Do  you  see  any  way  in  which,  constitutionally,  thfe  tentite  of" a 
Special  Prosecutor,  be  it  Mr.  Jaworski  or  anybody'els^y  eould  be 
protected?  —  .  s     :    < 

Mr.  Cramtox.  INly  position  is  that  vesting  the  appointing  authority 
in  somebodj^  else  outside  the  executive  branch  is,  easier  to  defend  thftn 
the  limitations  on  the  power  of  removal.  Nonetheless,  the  more  limited 
tlie  limitation  on  the  power  of  removalis,  the  easier  it  is  to  defend, 
and  then  the  more  plausible  the  legislation.  So  if  standards  for  the  re- 
moval of  the  Special  Prosecutor,  such  as  malfeasance,  neglect  of  duty, 
misbehavior,  and  so  on,  are  stated  in  the  statute,  it  is  more  likely  to  be 
upheld. 

Mr.  Smith.  Professor  Bator? 

Mr.  Bator.  I  agree.  I  think  in  this  case  Congress  can  legislate 
standards  defining  the  President's  power  to  remove.  The  oddity  is, 
it  seems  to  me  Mr.  Cramton's  position  should  lead  him  to  say  it  is 
completely  unconstitutional. 

Mr.  Smith.  As  I  understand  it,  probably  the  Congress  could  not 
prohibit  altogether  removal  of  an  officer  by  the  appointing  power, 
but  could  put  reasonable  standards  and  restrictions  around  it. 

Mr.  Cramtox.  I  am  not  fully  confident  that  is  the  case,  but  I  think 
it  makes  the  argument  for  the  constitutionality  of  the  legislation 
much  more  plausible.  One  ought  to  remember  that  one  of  the  basic 
grounds  on  which  it  was  sought  to  impeach  Andrew  Johnson  was  his 
removal  of  one  of  the  members  of  his  Cabinet,  the  Secretary  of  War, 
in  violation  of  standards  that  Congress  purported  to  put  in  legislation 
at  that  time.  There  continues  to  be  very  severe  constitutional  argu- 
ment about  whether  or  not  that  act  of  Congi-ess  Avhich  President 
Johnson  refused  to  comply  with  on  grounds  of  its  unconstitutionality 
w^as  indeed  constitutional  or  not.  It  would  be  my  position  that  Con- 
gress, for  example,  could  not  prohibit  arbitrary  removal  by  the  Presi- 
dent of  members  of  his  Cabinet. 

^Vliat  about  a  Special  Prosecutor,  who  is  exercising  such  an  impor- 
tant executive  function  of  such  a  delicate  and  high  nature  ?  I  think  it  is 
arguable. 


Ml".  Smith.  Thank  you  very  much. 

Mr.  HuNGATE.  Mr.  Edwards '. 

Mr.  Edwards.  Thank  you  \'ery  much,  Mi-.  Chairman. 

I.  too.  ap})reciate  the  statement  of  these  two  distinguished  lawyers 
here  today.  We  do  have  a  problem;  that  is,  if  the  President  appoints 
a  Special  Prosecutor  we  have  pretty  strong  evidence  that  he  will  not 
be  independent,  because  the  last  one  who  was  appointed  was  not  in- 
dependent. The  moment  lie  showed  real  independence  the  President 
fired  him. 

If  the  President  appoints  a  Special  Prosecutor  with  limitations  on 
his  being  fired,  then  is  that  unconstitutional,  too  i 

Do  not  the  States  have  some  problem  with  separation  of  powers, 
too  ? 

We  have  had  several  witnesses,  including  you,  Professor  Bator,  who 
testified  that  Stat«  courts  seem  to  have  no  problem  in  appointing 
special  prosecutors.  I  wish  one  of  you  would  tell  me  why  this  is?  A^Tiy 
is  it  so  much  more  difficult  and  serious  on  the  Federal  level  than  on 
the  State  level  to  have  a  special  prosecutor? 

Mr.  Bator.  My  o])inion  is  that  is  is  not.  Stat<»  law  is  relevant  and 
persuasive  in  showing  that  there  is  no  such  problem  on  the  Federal 
level.  It  seems  to  me  that  the  Federal  Constitution  ouglit  to  be  read  as 
creating  as  sensible  a  chai-ter  of  government  for  the  Federal  Govei'n- 
ment  as  State  constitutions  do  for  the  State  governments.  In  fact,  there 
are  at  least  a  dozen  Stat>es  which  allow  coui-ts  to  appoint  prosecutors 
where  there  is  a  conflict  of  interest,  and  almost  every  State  allows  the 
courts  to  appoint  a  prosecutor  where  there  is  a  vacancy  or  inability 
to  serve. 

I  think  it  is  a  persuasi\'e  argument  that  in  the  general  theoiT  of 
American  government  it  is  rather  well  known,  and  not  so  difficult,  and 
not  such  a  terrible  impropriety  for  the  courts  occasionally  to  appoint 
prosecutors.  It  is  widely  done. 

Mr.  Edwards.  I  would  like  you  to  answer  that  also.  Mr.  Cramton, 
and  tell  me  why  tlie  statehouse  does  not  come  tumbling  down,  but 
AA-liy,  on  the  other  hand,  yon  expect  tlie  Federal  Government  to  come 
tumbline:  down. 

Mr.  Cramton.  T  did  not  say  tliat  I  ex})ected  the  Federal  Govern- 
ment to  tumble  down.  I  am  talking  about  Federal  limitations.  They 
may  limit  and  define  power  somewhat  diiTerently  than  do  State  consti- 
tutions. The  question  is  whether  we  should  violate  constitutional  re- 
straints lightly. 

The  histoiy  of  the  State  practice  which  Paul  Bator  referred  to  is 
highly  i-elevant.  It  surely  supjoorts  the  aIcw  that  he  takes.  I  agree  that 
it  is  relevant,  but  I  do  Jiot  think  it  is  conclusive.  It  is  not  conclusive 
because  the  maimer  in  which  States  divide  jiowers  and  functions  be- 
tween bi-anches  of  government  is  for  the  Stat<>s  and  the  State  consti- 
tuticms,  and  it  does  diH'er  from  tlio  Fedei-al  (Tovernmont  practice. 

For  example,  the  fact  that  many  State  sui)reme  courts  can  render 
advisory  oij)inions  does  not  mean  the  Fedei-al  courts  can  do  so,  because 
tlie  Constitution  says  that  tliey  can  only  deal  Avith  ''cases  or  con- 
troversies." 

The  fact  that  for  many,  many  years  legislative  bodies  a<'ted  as  courts 
in  many  respects,  for  example,  in  handling  divorces  and  so  on.  does  not 
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iiH^ui  tliiit  it  is  a  "le^>isliiti\('  function"  today  to  g'lvo  divoi-c(>s  to 
individuals. 

"What  Avas  done  500  or  (>00  yi-ars  au-o  in  Enoiand  is  relevant. 
"\^'hat  is  done  in  some  States  today  is  i-ele\ant.  l^ut  it  is  not  controlling. 
"We  are  talkinji:  about  the  Constitution  that  the  Founding-  Fatliers 
framed  in  Piiiladelpliia,  and  Mdiich  is  the  Federal  Constitution,  on 
Avhich  tliei-e  is  a  o:loss  of  about  200  year-s  of  Supreme  Couii:-  decisions. 

Mr.  P^nwARDS.  Tliat  is  \ery  lieljiful.  I  think  everybody  on  this  sub- 
conunittee.  indeed  the  full  counnittee.  considers  himself  or  herself  a 
strict  constructionist  as  far  as  the  Constitution  is  coucei-ned.  A  JuimJ;er 
of  us  have  always  had  problems  with  the  House  Internal  Security 
Committee,  because  it  seemed  to  us  that  the  le<i'itimate  letjislative 
puri)ose  of  committees  has  been  ne^iated  by  HISC  for  the  unconstitu- 
tional purpose  of  exposure  for  the  sake  of  exposure. 

Do  you  think  that  has  been  a  problem  hi  tl^e  establishment  of  the 
Krvin  counnittee?  I  think  this  is  relevant,  talkino-  about  constitu- 
tional matters.  I  am  not  lookinrr  for  criticism  of  the  committee  itself, 
but  the  mandate. 

Mr.  CRAr^iTox.  Theie  is  a  question  a!)out  whether  some  of  the  inquiry 
<loino-on  in  the  Ervin  hearin^-s  does  have  a  leoislative  purj)Ose  related 
to  camj)aiirii  tinancin^- and  the  like. 

On  the  other  hand,  I  think  the  congressional  j)ower  to  invcstifi-ate. 
pursuant  to  the  sole  ])ower  of  the  Housc^  to  impeach,  is  extremely 
l)road  and  unlimited.  That  is  an  i  n  vest  i  fiat  ion  of  the  President  and 
Federal  officers  in  which  subpena  powej-  could  be  nsecl.  It  iwed  not 
be  done  as  a  television  circus.  It  can  be  done  quietly  with  an  investi- 
<iatory  statf.  Impeachment  clearly  is  a  powder  wliich  the  Constitution 
<yives  the  House  first,  in  terms  of  the  bill  of  impeachment,  and  the 
Senate  in  terms  of  the  trial  of  impeachment.  .Vnd  very  broad  investi- 
<rato]'y  authority  surely  accompajiies  those  powers. 

Mr.  Edwards.  Thank  you  very  much. 

Mr.  (^hairman,  may  Professor  Bator  an:^wcr  that  question? 

Mr.  HuxoATE.  Yes. 

Mr.  Bator.  May  I  say  a  word  about  the  issue  raised  by  Mv.  Kasten- 
meier  about  expedited  judicial  review,  which  I  think  is  terribly 
important  here? 

INlr.  Hi  x(iATF.  Yes. 

Mr.  Bator.  One  question  is  tlie  question  I'aised  by  ^h\  Cramton. 
whether  it  is  seemly  for  the  Congress  to  legislate  in  spite  of  consti- 
tutional doubts,  and  to  let  the  matter  be  resolved  l)v  the  courts.  There 
mav  be  circumstances  where  that  would  not  be  seemly,  if  the  Contrress 
feels  it  is  rather  clear  that  it  is  actino;  beyond  constitutional  authority. 

But  in  this  case,  I  think  it  is  fair  to  say  that  the  great  weight  of 
the  authority  is  that  the  bill  Avould  1)e  constitutional.  There  is  the 
S/chohJ  case,  which  was  the  Supreme  Court's  last  word  on  it.  In  this 
circuit,  there  is  Hoh^^oii  v.  Tldn^er).  \\b\A\  a};)])roves  such  a  power.  So  I 
do  not  think  there  is  anv  nuestion  but  that  it  would  be  perfectlv  seemly 
for  the  Congress  to  say  that,  since  the  weight  of  the  authority  is  the 
wav  it  is.  we  vrill  legislate  and  i^rovide  for  expedited  judicial  review. 

Tliere  is  no  reason  wh,y  the  Congress  camiot  nut  in  the  legislation 
pro^■isions  which  will  allow  the  question  to  be  definitely  settled  within 
00  days  after  the  first  indictment  is  Ijrought  down.  There  is  absolutely 
no  reason  whatsoever  whv  that  cannot  be  done. 
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Thirdly,  the  investigation  does  not  need  to  stop  while  this  litigation 
is  going  on.  Nobody  is  arguing  that  it  is  unconstitutional  for  such 
a  Special  Prosecutor  to  investigate.  The  only  question  is  his  power  to 
prosecute  the  criminal  cases. 

Mr.  Smith.  Could  the  gentleman  yield  ? 

Mr.  Bator.  Sir? 

Mr.  Smith.  Professor,  I  was  just  thinking  that  you  might  have  a 
possibility  for  having  two  Special  Prosecutors,  one  appointed  by  the 
court  and  one  appointed  by  the  President.  I  suj)pose  the  investigation 
could  go  on  in  parallel  lines.  _  .   .  .     : 

Mr.  Bator.  I  suppose  there  could  be  such  a  theoretical  possibility, 
though  I  suppose  the  legislation  would,  if  enacted,  and  sustained  over 
any  possible  veto,  at  that  point  be  binding  on  the  President. 

Mr.  Smith.  A  congressionally  provided  Special  Prosecutor  could 
perhaps  preempt  it,  but  during  the  90-day  periocL  that  you  are  point- 
ing out  for  expedited  judicial  review,  there  might  be  two  Special 
Prosecutors. 

Mr.  CRAMTO]sr.  It  seems  to  me  that  Mr.  Bator's  response  also  assuines 
that  the  President  would  immediately  comply  with  the  legislation. 
It  seems  to  me  highly  possible  that  he  would  say  that  the  legislation 
is  unconstitutional  on  its  face,  and  I  am  not  going  to  comply  with  it. 
And  he  would  order  the  FBI  not  to  turn  over  to  the  new  Special 
Prosecutor  the  documents  and  files  that  were  filed^  and  so  on.  As  a 
practical  matter,'  the  investigation  'would  stop  until  the  litigation  was 
totally  cleared  up.  This  seems  to  me  to  be  undesirable  and  wrong. 

Mr.  HuNGATE.  Mr.  Dennis  ? 

Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

Professor  Bator,  one  of  the  interesting  things  in  this  very  complex 
situation  to  me  is  the  fact  that  both  you  and  Mr.  Cox  initially  took 
the  position  that  this  judicial  appointment  was  miconstitutional,  and 
then  both  of  you  quite  quickly  changed  your  minds. 

Assuming  that  the  wish  was  not  father  to  the  thought — and  I  do  so 
assume — I  have  looked  for  the  reason  for  the  change.  And  the  main 
thing  that  both  of  you  very  distinguished  gentlemen  have  said  is  ex 
parte  Siebold.  I  have  read  that  case,  and  I  quite  agree  that  if  I  were 
filing  a  brief  on  that  side  of  the  question  I  would  certainly  cite  ex 
parte  Siebold. 

But  I  just  cannot  see  why  either  of  you  think  it  is  so  determinative. 
All  that  was  involved  there  was  the  appointment  of  a  minor  election 
official.  That  seems  to  me  completely  different  from  the  idea  of  vest- 
ing in  the  judicial  branch  the  appointment  of  a  Federal  Prosecutor  to 
execute  the  criminal  law,  which  I  believe  is  basically  an  executive  func- 
tion. I  think  you  are  putting  much  too  much  weight  on  Siebold. 

If  I  am  wrong,  I  would  like  you  to  tell  me  why, 

Mr.  Bator.  As  to  why  I  changed  my  mind,  you  remember  the  crack 
by  Dr.  Johnson,  when  he  was  asked  about  an  erix)r  in  his  dictionary, 
and  he  said,  "Pure  ignorance,  sir.  Pure  ignorance."  I  was  very  ignorant 
when  I  previously  spoke. 

The  Siebold  case  is  one  reason.  Not  so  much  the  result  of  the  Siebold 
case  as  the  text  of  the  opinion,  with  regard  to  the  spirit  of  article  II, 
clause  2.  That  is  to  say,  the  Siebold  case  gives  us  the  philosophy  of  how 
to  interpret  article  II,  clause  2.  What  it  really  says  is,  it  is  for  the  Con- 
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gvess  in  its  practical  judgment  to  determine  how  to  allocate  these 
functions. 

Second,  there  is  the  historical  evidence  that  criminal  prosecution 
-was  not  at  the  time  of  the  Constitution  regarded  as  necessarily  a  part 
of  the  Executive  power.  Tliere  was  this  long  tradition  of  the  courts  ap- 
pointing prosecutors.  Private  persons  brought  charges  in  crime.  The 
very  first  Judiciary  Committee  of  the  Senate,  which  included  at  least 
half  a  dozen  people  who  were  members  of  the  constitutional  conven- 
tion, reported  as  part  of  the  first  judiciary  bill  the  suggestion  that  all 
U.S.  attorneys  be  appointed  by  the  courts.  There  was  no  suggestion 
made  that  that  was  unconstitutional.  It  was  eventually  rejected,  but 
there  Avas  no  suggestion  that  it  was  unconstitutional. 

So  the  notion  that  in  1789  tliere  was  kind  of  a  growing  theory  that 
the  prosecution  of  crime  is  necessarily  part  of  the  iExecutive- •;power  as 
without  historical  basis.     •      '  /; 

,^  Mr.  Cramtok.  May  I  comment  on  the  Siehold  case  ? 

Mr.  Dennis.  Yes. 

Mr.  CRAsfefoN.  I  think  Professor  Bator  puts  too  much  weight  on  a 
few  phrases  in  a  very  long  opinion  that  is  ^ow  very  old. 

In  the  first  place,  the  question  of  the  appointive  authority  was  an 
incidental  and  minor  point  in  a  case  that  was  really  a  major  collision 
between  the' Federal  Government  and  State  governments  about  con- 
trol of  elections,  and  that  is  wliat  all  the  opinions  talk  about.  There 
is  only  a  paragraph  that  directs  itself  to  the  question  of  the  appointive 
authority  of  the  courts.  It  was  sort  of  an  incidental  and  minor  point 
in  a  case  that  really  dealt  with  other  issues. 

Second,  the  case  does  not  involve  in  any  -way  the  question  of  the 
power  of  the  President  to  remove  one  of  those  officials.  That  is  the 
question  that  you  have  to  struggle  with  and  that  I  have  attempted  to 
deal  with--what  if  the  President  of  the  United  States  had  removed 
an  election  official  appointed  by  one  of  those  district  courts?  Would 
that  removal  be  effective  ? 

It  is  my  view  that  it  would  be,  and  that  the  Supreme  Court  would 
have  so  held  then  and  they  would  so  hold  now. 

]\Ir.  Dennis.  That  brings  me  to  a  somewhat  difi^erent  question,  which 
I  will  address  to  Mr.  Cramton. 

In  the  Myers  case,  as  you  no  doubt  know,  the  court,  in  holding  that 
there  could  not  be  the  restriction  there  imposed  on  the  Presidential 
power  of  removal,  cited  the  case  of  Umted  States  v.  Perhins  where 
the  Secretary  of  the  Xavy  had  remo^^ed  a  graduate  of  the  Naval 
Academy,  although  the  statute  said  he  could  only  be  removed  by  a 
court-martial.  The  Myers  opinion  cited  that  case,  and  indicated  that, 
while  Congress  could  not  restrict  the  President's  power  of  removal 
in  the  Myers  type  of  situation  on  the  other  hand  if  the  Congress  exer- 
cises its  right  to  vest  the  appointment  in  the  head  of  a  department, 
then  at  the  same  time  Congress  could  probably  hedge  that  power  of 
removal  in  a  way  that  could  not  be  done  in  the  case  of  the  President. 

That  being  true,  I  would  like  to  get  your  thought  on  an  approach 
that  would  vest  this  power  of  appointment  of  a  special  prosecuting 
attorney  in  the  Attorney  General,  possibly  subject  to  the  advice  and 
consent  of  the  Senate,  and  then,  pro\dde  that  the  Attorney  General 
could  only  remove  him  for  gross  misconduct  in  office. 
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Mr.  Cramtox.  I  fee]  that  that  is  e&sentially  what  yoit  have  now 
with  the  President's  agreement  not  to  remove  the  existing  Special 
Prosecutor  witliont  consiikation  with  the  House  and  Senate  leaders. 
It  seems  to  me  that  a  breach  of  that  agreement  once  again  would 
require  the  public  to  draw  the  most  dire  conclusions. 

Mr.  Dennis.  I  agree  with  you  as  a  practical  matter.  But  I  do  not 
think  I  agree  with  you  that  is  the  same  thing.  I  am.  talking  about 
writing  it  in  the  statutes. 

Mr.  Cramton.  It  Avould  more  likely  be  upheld  if  it  were  a  provision 
merely  stating  grounds  for  removal. 

Mr.  Dennis.  I  thank  you. 

Pursuing  the  matter  one  step  further,  would  we  not  essentially  get 
done  what  we  need  to  do  here  if  we  just  gave  the  present  Special 
Prosecutor  statutory  protection  as  to  removal  ? 

Mr.  Cramton.  I  would  think  that :  that  is  the  most  practical  and  the 
most  likely  course  that  would  succeed  in  terms  of  constitutional  dotihts. 

Mr.  Dennis.  Thank  you. 

Mr.  HuNGATE.  I  could  only  wish  that  lawyers  were  like  dentists. 
You  go  to  a  dentist,  he  tells  you  that  a  tootli  has  to  come  out,  you  go 
to  another,  he  tells  you  the  same  thing. 

Mr.  Mann  ? 

Mr.  Mann.  Professor  Bator,  your  suggestion,  with  reference  to 
expeditious  judicial  reveiew,  is  that  it  would  be  more  accepted  proce- 
dure to  include  language  in  the  bill  providing  that  a  motion  to  dismiss 
an  indictment  on  constitutional  grounds  be  heai'd  by  a  three  judge  court 
T'ather  than  to  provide  for  immediate  review  by  the  U.S.  Supreme 
Court  ? 

Mr.  Bator.  Yes,  sir. 

Mr.  Mann.  I  tliought  I  heard  you  say  something  about  the  signa- 
ture on  indictments.  Did  you  suggest  tliat  ]3er]ia|>s  indietmeJits  would 
not  have  to  be  signed  by  the  Special  Prosecutor  ? 

Mr.  Batok.  My  suggestion  there  was  that  if  on  judicial  review  it 
were  held,  which  I  think  it  would  not,  that  the  Congress  lacks  the 
constitutional  autliority  to  vest  the  power  to  prosecute  in  tlie  Special 
Prosecutor,  then  that  ought  not  to  invalidate  the  indictments  which 
in  fact  tlie  grand  jury  has  brought  do\^•n.  The  indictments  would  be 
SJilvageable. 

There  is  a  de  facto  docti'ine  that  would  ]io])>.  Tliei-o  is  also  the  ))oint 
that  the  authority  of  the  grand  jury  to  proceed  with  its  i n vest i gat ioTi 
and  return  indictments  is  not  in  questioji  l^ere.  Tlie  only  (jnestion  is  tlie 
role  of  the  Special  Pi'osecutor.  And  I  would  tliinlv  tliat  the  very  same 
indictment  could  be  sent  over  to  the  Justice  Department  for  signature 
and  prosecution.  You  would  not  throvr  a  lot  of  effort  down  the  drain. 
.  Mr.  Mann.  I  asked  a  similar  question  of  the  Acting  Attornev  Gen- 
eral, and  he  thought  that  prosecution  coukl  go  forward  midei-  the 
auspices  of  the  Attorney  (Teneral. 

With  refei'ence  to  tlie  appointment  of  a  Sjjecial  Prosecutor  ])y  (lie 
Attornev  General  with  statutory  limitations  on  his  removal,  such  as 
pxti'aortlinai'v  im})ro.pT'ieties  or  sometliing  more  specific,  do  I  get  the 
impression.  Dean  Cramton.  that  that  pj-ocedure  appeals  to  you  as  being 
the  most  likely  t©  beluekl  constitutional  ? 

Mr.  Cramton.  That  is  correct.  As  Chairhnan  Tlungate  has  suggested, 
lawyei's  do  not  agi'ee  on  all  questions,  so  tliis  mav  go  to  the  Supi'eme 
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CoiiJ't  of  the  TTnited  States.  "We  are  talking  about  matters  of  de<ii-ee 
aloii<2:  a  speetrum,  and  you  clearly  make  tlie  statute  more  plausible 
and  niake  the  sustaininii"  of  its  constitutionality  easier  if  the  only 
limitation  placed  on  the  Pi-esident  is  a  I'equirement  that  he  show  cause 
in  order  to  lemove  the  Special  Prosecutor. 

Mr.  Manx.  Do  you  a<>ree  with  Mr.  Dennis  that  if  this  limitation  on 
the  power  of  removal  by  the  Attorney  (leneral  were  fixed  bv  statute, 
that  it  would  be  nnich  moi-e  effective  and  be  more  likely  to  be  con- 
stitutional than  ain^  commitment  that  the  Attorney  General  miirht 
make  based  upon  a  commitment  to  the  Congress  in  writing,  which 
essentially  he  lias  done  ^ 

As  we  know,  there  was  a  firm  commitment  already  made  that  was 
not  observed.  All  you  have  to  do  is  follow  the  people  down  the  line 
until  you  find  one  that  will  not  cai-ry  it  out. 

Is  there  any  other  way  tiiat  the  Attorney  General  may  be  given  it 
without  statutory  indictment  ^ 

Mr.  Cramtox,  I  am  concerned  about  the  delay  and  confusion  that 
seems  to  me  to  be  likely  to  i-esult  from  legislation  appointing  a  Special 
Prosecutor.  Thei-e  may  be  delay  in  making  an  appointment  since  a 
person  must  be  found.  Second,  the  President  is  unlikely  to  cooperate. 
Third,  you  are  going  to  have  a  delay  of  6  months  or  longer  while  these 
questions  are  litigated  all  the  way  to  the  Supreme  Court  of  the  United 
States.  All  this  must  be  weighed  against  the  fear  that  the  President 
will  breach  the  solenm  undertaking  that  he  now  has  made  not  to  re- 
move Jaworski  unless  he  gets  the  concui'rence  of  six  out  of  eight  of 
the  ITouse  and  Senate  leaderehip. 

I  just  think  the  American  pul)lic*s  tolerance  for  further  breaches  of 
commitments  on  the  part  of  the  President  is  extremely  limited.  Any 
further  actions  of  this  character  on  his  part,  and  he  is  out.  The  public 
vrould  have  had  enough,  oi-  too  nuich,  rather. 

Mr.  Maxx'.  Thank  you,  ^Ir.  Chairman. 

Mr.  Hux'GATi:.  Mr.  Mayne. 

yir.  jMayxe.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  both  of  you  gentlemen  what  you  think  would  be 
appropriate  to  write  into  a  bill  such  as  was  suggested  by  Mr.  Dennis  to 
limit  the  power  of  the  removal  of  the  Special  Prosecutor?  What  sort  of 
safeguards  would  you  suggest  that  we  legishite  i 

Mr.  Cramtox.  I  think  they  ought  to  relate  to  nnsconduct  in  the 
course  of  the  investigation,  making  it  quite  clear  that  a  vigilant  en- 
forcement of  the  criminal  laws  was  not  and  could  not  be  viewed  as 
misconduct.  It  has  got  to  be  improper  behavior,  bad  behavior,  taking 
a  bribe  or  some  kind  of  extiaordinary  impropriety. 

I  think  language  could  be  devised. 

Mr.  Mayx'e.  Professor  Bator  ? 

Mr.  Bator.  I  think  language  like  that  would  be  appropriate.  I  shoidd 
think  that  it  would  also  be  appropriate  to  make  it  perfectly  clear  that 
the  Prosecutor  is  free  to  press  in  the  courts  all  claims  for  evidence 
which  he  thinks  appropriate,  to  submit  the  appropriateness  of  those 
claims  to  the  courts,  and  that  he  may  not  be  fired  for  seeking  such 
relevant  evidence. 

Mr.  Matxe.  If  such  language  were  enacted,  what  is  your  opinion  as 
to  whether  this  vrould  be  a  feasible,  practical  way  out  of  this  ? 

Mr.  Bator.  I  think  it  would  be  constitutional. 


358 

Mr.  Matne.  Professor  Cramton,  you  referred  to  the  delay  that  would 
result  if  the  President  refused  to  cooperate  with  a  court-appointed 
Prosecutor,  set  up  by  some  of  the  legislation  that  we  are  now 
considering. 

Could  delaj^  not  also  be  caused  by  challenges  by  others  than  the 
President,  which  could  perhaps  be  just  as  time  consiuning? 

Mr.  Cramton.  They  might  be,  but  they  are  less  plausible  in  my 
view,  less  harmful,  for  the  reasons  that  Professor  Bator  suggested. 
Since  subpoenas  or  requests  for  information  would  come  from  a  grand 
jury  it  would  merely  be  the  Special  Prosecutor's  connection  or  role  in 
that  proceeding  which  would  be  called  into  question. 

I  doubt  that  a  suspect  could  raise  those  issues  until  he  was  indicted 
by  an  indictment  signed  by  the  Special  Prosecutor.  Then  he  would  be 
able  to  do  so.  At  that  point  you  would  get  this  appeal  and  the  further 
prosecution  of  the  criminal  case  would  be  held  up.  I  do  not  worry 
about  that  so  much  as  I  worry  about  what  is  going  to  happen  with  the 
Special  Prosecutor's  staff,  their  knowledge,  their  ability,  their  records. 
Will  those  be  turned  over  to  the  creature  of  Congress  appointed  under 
this. statute?  Would  the  President  or  the  FBI  and  the  Department  of. 
Justice  do  so  ?  I  think  he  might  not  cooperate.         ; 

He  would  have  a  plausible  argument  that  the  appointment  was  un- 
constitutional, that  the  functions  were  unconstitutional,  and  I  do  not 
think  that  his  action  would  serve  as  a  ground  for  impeachment,  be- " 
cause  his  argument  would  be  highly  plausible. 

Mr.  Mayne.  Professor  Bator,  as  I  understood  your  testimony  this 
morning,  you  now  say  that  the  idea  of  the  prosecution  or  the  enforce- 
ment of  criminal  law  as  being  an  exclusively  Executive  function  is  not 
very  firmly  imbedded  in  our  constitutional  scheme. 

Did  I  misunderstand  you  on  that  ? 

You  referred  to  the  fact  that  before  the  Constitution  was  enacted, 
we  had  private  prosecutions  and  so  forth.  You  seem  to  now  minimize 
the  essential  Executive  nature  of  this  prosecutorial  function. 

Mr.  Bator.  I  think  conventionally  and  practically  it  is  an  Executive 
function.  All  I  meant  to  say  was  that  history  does  not  justify  the  prop- 
osition that  the  Constitution  said  that  there  was  an  absolute  and  rigidly 
exclusive  monopoly  in  the  executive  branch  in  the  prosecution  of  crime ; 
that  the  Constitution  cannot  be  read  as  creating  a  rigid  rule  against 
the  Congress'  acting  in  cases  of  special  necessity. 

Mr.  Mayne.  I  do  not  believe  that  anybody  that  has  testified  here 
raised  any  doubts  about  the  constitutionality  of  a  court  appointed 
Prosecutor  in  terms  of  the  so-called  watertight  compartment  theory 
of  constitutional  powers. 

There  does  seem  to  me  to  be  a  very  respectable  body  of  opinion  that 
prosecution  is  traditionally  and  constitutionally  an  Executive  func- 
tion, I  realize  that  you  have  affinnatively  stated  to  us  that  there  has 
been  some  change  in  your  thinking  on  this,  and  I  would  like  to  ask  you 
if  as  recently  as  May  5  you  were  correctly  quoted  in  the  New  York 
Times  as  having  said  "the  Constitution  vests  the  Executive  i:>ower  in 
the  President  and  commands  him  to  take  care  that  the  laws  be  faith- 
fully executed.  The  enforcement  of  Federal  criminal  law  is  an  essen- 
tial part  of  the  function  of  executing  the  laws.  For  the  Congress  or 
anyone  else  to  purport  to  create  an  agency  totally  independent  from 
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the  executive  branch  with  the  power  to  enforce  the  criminal  law  would 
probably  be  unconstitutional." 

Mr.  Bator.  That  is  an  accurate  quotation  and  represents  what  my 

opinion  then  was.  I  have  tried  to  indicate  that  opinion  I  now  realize 

was  formed  on  the  basis  of  inadequate  study  and  reflection. 

Mr.  Mayne.  It  does  at  anj^  rate  give  some  support  to  the  statement 

.  that  you  have  made  today  that  certainly  the  matter  is  not  free  from 

doubt. 

Mr.  Bator.  I  wonder,  Congressman  Mayne,  if  you  are  familiar 
,  with  Justice  Jackson's  opinion  in  a  case  in  which  he  recanted  some 
of  the  views  that  he  had  expressed  as  Attorney  General.  He  added  this 
paragraph  to  his  opinion : 

Precedent  is  not  lacking  for  ways  by  wliicli  a  judge  may  recede  from  a  prior 
opinion  tliat  lias  proven  untenable.  .  .  .  Baron  Bramwell  extricated  himself  from 
such  an  embarrassment  by  saying  'the  matter  does  not  appear  to  me  now  as  it 
appears  to  have  appeared  to  me  then.'  Mr.  Justice  Story,  accounting  for  his  con- 
tradiction of  his  own  former  opinion,  put  the  matter :  'My  own  error  cannot 
furnish  grounds  for  its  being  adopted  by  this  Court.'  An  escape  less  self-deprecat- 
ing was  taken  by  Lord  Westbury  who  it  was  said  rebuffed  a  barrister's  reliance 
on  an  earlier  opinion  of  his  lordship  by  saying.  'I  can  only  say  I  am  amazed  that 
a  man  of  my  intelligence  should  have  been  guilty  of  giving  such  an  opinion.' 
If  there  are  other  ways  of  gracefully  and  good-naturedly  surrendering  former 
views  to  a  better  considered  position,  I  invoke  them  all. 

Mr.  Mayne.  My  time  has  elapsed,  and  I  think  that  is  a  good  note 
on  which  to  conclude  this  part. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGAi-E.  Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you,  Mr.  Chairman. 

I  would  like  to  welcome  both  of  you  gentlemen  here  today,  and 
especially  Professor  Bator  who  was  my  professor  when  I  was  at 
Harvard  Law  School,  and  it  is  as  much  a  delight  to  hear  him  today 
as  it  was  then. 

Dean  Cramton,  I  have  a  question  going  to  a  point  that  was  raised 
by  Professor  Bator  and  other  witnesses  that  w^e  heard  regarding  t]ie 
practice  at  the  time  that  the  Constitution  was  adopted  to  the  etfect 
that  the  prosecution  of  the  criminal  laws  was  not  exclusively  vested 
in  the  executive  branch  but  was  also  vested  in  private  individuals. 

Does  that  not  raise  a  strong  argument  in  your  mind  against  the  argu- 
ment today  that  the  enforcement  of  criminal  laws  is  exclusively 
executive  ? 

Mr.  Cramton.  It  surely  is  relevant.  My  objection  is  that  it  is  not 
controlling,  partly  because  the  Founding  Fathers  intended  to  make 
a  lot  of  changes  on  English  practice.  For  example,  ]Members  of  the 
Judiciary  Committee  who  are  getting  into  the  history  of  impeach- 
ment have  undoubtedly  discovered  that  the  practice  of  the  English 
Parliament  was  to  impeach  private  citizens  and  to  use  a  legislative 
forum  as  a  way  of  putting  people  in  jail,  not  only  removing  officer's 
from  office. 

"Well,  our  Constitution  clearly  cuts  back  on  that  and  makes  it  clear 
that  the  legislature  cannot  try  people  direx^tly.  So,  my  point  is  that 
history  is  relevant  on  these  questions,  but  it  is  the  intent  of  the  Found- 
ing Fathers  that  is  controlling. 

]\rs.  Holtzman.  I  understand,  but  I  am  not  talking  about  history 
before  the  Constitution  at  this  point.  I  am  talking  about  history  after 
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the  Constitution  in  which  the  Congress  itself  for  a  substantial  number 
of  years  vested  enforcement  of  criminal  laws  in  nonexecutive 
persomiel. 

JMr.  Ceamton,  Congress  did? 

Ms.  HoLTZMAX.  Yes,  by  legislation. 

Mr.  Cramtoist.  In  the  territories? 

Ms.  HoLTZJiAN.  That  is  correct. 

Mr.  Cramton.  One  has  to  remember  that  the  situation  prevailing 
e\'en  up  until  the  time  of  the  SiehoJd  case  in  terms  of  the  enforce- 
ment of  Federal  law  and  Federal  instrumentalities  throughout  this 
very  broad  land — the  post  office  and  the  U.S.  District  Court  were  the 
only  nationwide  officials.  So  tliere  was  a  tendency  on  the  part  of 
Congress  to  use  Federal  judges  for  a  variety  of  tasks.  Some  of  them 
were  struck  down  as  imposing  nonjudicial  duties  on  them.  Others, 
as  in  the  Slehold  case,  were  upheld. 

We  do  not  have  that  situation  today.  It  seems  to  me  that  the  ques- 
tions presented  are  totally  dift'erent. 

Ms.  HoLTZMAN".  To  my  mind  it  is  fairly  compelling  if  not  conclu- 
sive on  the  question  of  whether  or  not  the  enforcement  of  the  criminal 
laws  was  intended  by  the  Founding  Fathei-s  and  the  Constitution 
and  interpreted  by  the  courts  to  be  exclusively  an  Executive  function. 

INIr.  Cramtojst.  Cite  me  a  single  case  or  a  single  instance  in  which 
the  President  could  not  and  did  not  remove  all  of  ihose  creatures  that 
were  appointed  by  territoi'ial  courts.  I  suspect  tliat  historical  inquiry 
would  determine  that  he  in  fact  did  discharge  them.  He  was  \iewcd 
as  having  the  power  to  remo\e  them. 

You  are  taking  the  position,  Ms.  Holtzman,  it  seems  to  me,  that  the 
power  to  appoint  and  the  power  to  remove  ai"e  always  co-terminus, 
and  I  do  not  think  that  is  true.  I  think  it  is  possible  for  the  appointi\e 
power  to  be  put  in  a  district  court,  but  that  the  President  could  still 
remove  despite  a  Federal  statute  purporting  to  limit  his  discretion. 

Ms.  Holtzman.  All  right.  I  think  that  conceptually  the  problem 
can  be  broken  down  into  three  parts.  It  can  be  broken  down  into 
Avhether  or  not  Congress  can  vest  tlie  power  in  the  courts  to  appoint 
somebody  to  take  charge  of  the  investigation.  Also.  Congress  caii,  to 
my  mind,  from  the  precedents  cited  today,  invest  the  power  in  the  court 
to  appoint  a  Special  Prosecutor  to  i^rosecute  the  case. 

Now,  the  question  of  whether  the  President  can  remove  him,  may 
possibly  have  more  weight  than  others. 

What  I  am  trying  to  point  out  is  at  tliis  point  vou  can  say  with 
regard  to  the  appoint] ^e  power  that  there  is  a  substantial  historical 
pi-ecedent  for  vesting  tliat  in  the  couils  or  at  least  you  can  make  the 
ai-gument  that  the  appointive  power  w4th  respect  to  prosecutors  of 
criminal  law  need  not  be  w^holly  in  the  executive  branch. 

Mr.  Cramton.  I  agree  with  you  that  the  argument  that  such  legis- 
lation is  constitutional  insofar  as  appointment  alone  is  concerned  is 
better. 

Ms.  Holtzman.  Would  you  say  it  is  strong  ? 

Mr.  Cramton.  No.  In  my  statement  I  say  it  is  still  doubtful,  but  it 
is  closer.  I  would  expect  a  5-4  decision  on  that  question  maybe,  while 
on  the  other  question  the  argument  that  it  is  unconstitutional  is  even 
stronger. 


361 

But  as  I  have  said,  this  is  a  question  as  to  which  reasonable  men 
and  reasonable  women  can  differ, 

Ms.  HoLTZMAN.  Professor  Bater. 

Mr.  Bator.  Let  me  add  a  word.  In  the  Meyers  case,  Chief  Justice 
Taft  said  one  of  the  strono:est  arg-uments  asfainst  the  constitutionality 
of  limiting  the  removal  power  there  was  precisely  that  the  Pre-sident 
had  made  the  appohitment.  In  fact,  the  Mj/e/s  case  is  the  strongest 
authority  for  the  proposition  that  limiting  the  removal  power  creates 
jio  independent  constitutional  problem  at  all.  The  only  constitutional 
jnoblem  is  to  separate  the  two.  If  the  Pi-esident  appoints,  he  cannot 
I  )0  prevented  from  firing. 

Ms.  HoLTZMAN.  All  right. 

Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  ]\Ir.  Hogan. 

Mr.  HoGAx.  Thank  you,  Mr.  Chairman. 

I  have  been  im.pressed  by  tlie  testimony  of  both  witnesses,  and  I 
am  sure  you  appreciate  the  dilemma  in  which  the  members  of  this 
subcommittee  find  themselves.  Obviously  the  thing  that  brings  us  all 
hei-e  together  is  to  try  to  find  some  way  to  create  a  situation  whereby 
the  American  people  can  have  confidence  that  the  prosecution  is  going 
to  go  forward  unfettered.  That  is  the  objective  that  we  all  seek. 

It  is  clear  that  tlie  memi:)ers  of  tliis  subcommittee  disagree,  even 
tiiough  we  have  not  met  formally  to  discuss  the  legislative  proposals, 
about  two  dozen  of  which  are  pending  befoi-e  us. 

So  I  can  predict  that  we  will  have  protracted  debate  in  the  subcom- 
mittee, in  tlie  full  committee,  and  on  the  floor  of  the  House.  If  one 
of  these  proposals  calling  for  a  judicially  appointed  prosecutor  does 
pass  both  the  House  and  the  Senate,  the  Acting  Attorney  General  has 
advised  us  that  he  vrill  reconmiend  that  the  President  veto  it.  So  the 
legislation  then  comes  hack  and  would  have  to  get  a  two-thirds  vote, 
which  is  ])roblematical.  to  override.  Even  assuming  that,  and  as- 
suming Professor  Bator's  recommendation  for  a  90-day  expeditious 
judicial  determination  of  the  constitutionality,  obviously  these  proc- 
esses all  take  time.  Tlie  prosecutors  who  were  before  this  committee  last 
Aveek  said  that  they  expected  to  finish  their  work  within  6  months. 

So  I  think  that  in  a  sense  this  dispute  may  all  prove  to  be  academic, 
but  that  brings  us  to  the  point  that  we  need  to  find  some  way  to  assure 
the  American  people  that  they  can  have  confidence  in  the  ]3rosecution. 
It  would  seem  to  me  that  the  best  thing  for  us  to  do  would  be  to  try 
to  work  with  the  existing  facts  as  we  face  them,  and  that  is  that  we 
have  a  Special  Prosecutor.  Ho^v  best  can  we  take  that  situation  and 
impose  upon  it  public  confidence  ? 

jSTow,  we  have  talked  about  ways  of  removal,  confirmation  and  the 
appointment,  and  ways  of  removal.  How  about  a  proposal  for  fixed 
teiuire,  and  removal  subject  to,  perhaps,  approval  by  the  House  and 
the  Senate,  or  mandating  the  President's  informal  agreement  that  he 
will  come  to  the  leadership  of  the  House  and  the  Senate? 

Do  either  of  you  gentlemen  have  recommendations  on  what  we 
could  do  to  expedite  and  try  to  find  a  compromise  in  this  situation? 

jNIr.  Cramton.  ]My  own  view,  as  I  have  already  stated,  is  that  all 
the  problems  that  you  very  neatly  outlined  indicate  that  this  com- 
mittee's consideration  of  legislation  of  this  kind  is  a  diversion  from 
the  main  act,  from  courses  of  action  that  it  ought  to  be  pursuing. 
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If  you  ultimately  come  to  the  conclusion  that  the  President  of  the 
United  States  is  not  faithfully  executing  the  laws  through  his  sub- 
ordinates, or  if  you  come  to  the  conclusion  that  he  is  engaged  in  an 
obstruction  of  justice,  it  seems  to  me  that  your  duty  is  clear.  It  is 
not  to  enact  legislation  dealing  with  a  Special  Prosecutor.  The  Con- 
stitution contains  specific  provisions  for  dealing  with  that  situation, 
and  you  ought  to  move  toward  them. 

In  the  meantime,  while  you  are  considering  impeachment,  I  wouhl 
tend  to  give  the  benefit  of  the  doubt  to  the  new  Special  Prosecutor 
and  let  him  move  ahead  with  the  existing  staff  that  he  inherits  from 
Archie  Cox.  If  it  is  a  whitewash  job,  there  will  be  lots  of  noises  from 
his  staff  and  from  the  honorable  lawyers  who  continue  to  hold  employ- 
ment in  the  Department  of  Justice. 

Mr.  Bator.  Mr.  Hogan,  I  really  in  conscience  sliould  say  that  my  own 
feeling  is  that  the  circumstances  of  the  appointment  of  the  existing 
prosecutor  are  such  that  I  do  not  think  the  country  will  have  con- 
fidence. I  think  the  country  is  entitled  to  a  truly  independent  investi- 
gation and  prosecution  of  these  matters,  and  desperately  wants  it.  I 
think  that  it  is  ironic  that  the  country  should  be  told  by  the  Congress 
that  it  just  cannot  have  it. 

]Mr.  Hogan.  ^AHiat  about  the  practical  problem  I  alluded  to  that  the 
prosecutors  who  were  before  the  committee  said  they  would  be  finished 
in  6  montlis  ? 

Mr.  Cramton.  Mr.  Chairman,  before  Mr.  Bator  answers  that  ques- 
tion, I  am  expected  by  your  colleagues  on  the  Senate  side,  and  I  am 
somewhat  late  already. 

Would  it  be  appropriate  if  I  could  be  excused  at  this  time? 

Mr.  HuxGATE.  The  Chair  has  two  or  three  questions,  if  you  could 
defer  for  about  5  minutes. 

Mr.  Cramton.  I  can  stay  5  more  minutes,  but  I  do  have  to  go. 

Mr.  HoGAN.  I  have  no  further  questions,  unless  Professor  Bator 
wants  to  comment. 

Mr.  Bator.  Why  do  I  not  defer  for  a  moment  and  see  if  you  can 
finish  with  Mr.  Cramton. 

]\Ir.  HuxGATE.  I  take  it  you  gentlemen  both  agree  that  whatever  we 
do  here  today  needs  a  quick  aj)peal. 

Mr.  Cramton.  Right. 

Mr.  HuNGATE.  Legislative  grounds  for  discharge  of  a  Special  Prose- 
cutor would  be  advisable  ? 

Mr.  Cramton.  Yes. 

Mr.  HuNGATE.  Dean  Cramton,  you  are  here  as  a  private  citizen.  You 
are  serving  on  a  lx>ard.  one  that  I  was  serving  on. 

What  is  that  board? 

Mr.  Cramton.  The  Commission  on  Revision  of  the  Federal  Court 
Appellate  System. 

Mr.  Htjngate.  The  Federal  court  ? 

Mr.  Cramton.  It  is  concerned  with  the  procedures  in  the  Federal 
appellate  courts. 

Mr.  HuNGATE.  You  are  a  member  of  the  board  or  staff? 

Mr.  Cramton.  I  am  a  member  of  the  Commission. 

Mr.  Hungate.  A  member  of  the  Commission.  You  are  appointed  by 
Chief  Justice  Burger  or  by  the  President  ? 

Mr.  Cramton.  I  was  appointed  by  President  Nixon  last  May  or 
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June.  It  was,  I  mij^ht  add,  the  third  of  my  Presidential  appointments, 
two  with  Senate  confirmation. 

Mr.  HuNTiATE.  Your  credentials  are  beyond  cavil. 

You  made  a  statement  about  the  importance  of  executive  control  of 
criminal  law  enforcement,  and  I  think  you  referred  to  the  Agnew  case. 
There  are  some  people  that  are  very  deeply  concerned — they  look  at 
Mr.  Segretti  serving  3  years.  They  look  at  supervised  probation,  and 
another  one  who  walks,  as  they  say  in  the  trade. 

Do  you  think  that  someone  thus  might  feel  we  ought  to  divorce  the 
Executive  from  the  Prosecutor  ? 

Mr.  Cramton.  I  understand  it.  I  strongly  disagree  with  it.  If  we 
are  ever  going  to  get  through  the  period  ahead  with  an  orderly  succes- 
sion to  a  person  that  the  public  has  confidence  in  and  who  therefore  is 
able  to  exercise  the  substance  of  the  Presidential  power,  then  we  are 
going  to  have  to  do  it  by  a  process  of  negotiation  in  which  Congress 
and  the  Attorney  General  and  the  Special  Prosecutor  and  the  Presi- 
dent are  all  going  to  participate. 

I  do  not  welcome  an  impeachment  trial.  I  think  that  is  the  worst  of 
all  possible  final  conclusions.  I  think  I  would  welcome  a  resignation  of 
the  President  which  led  to  an  orderly  succession. 

My  question  is,  How  can  one  best  get  to  that  ?  I  think  one  can  best  get 
to  it  by  not  having  a  person  who  might  be  so  independent,  so  stubborn 
that  he  would  not  want  to  bargain,  he  would  not  want  to  negotiate,  and 
you  would  have  to  go  through  an  impeachment  trial. 

Mr.  HuxGATE.  Let  me  ask  you  a  further  question. 

You  are  a  person  of  unquestioned  standing  and  responsibility.  As  I 
understood  in  your  response  explaining  some  of  these  decisions  in  the 
past  several  months.  Presidential  decisions,  the  word  irrational  was 
used.  You  are  not  the  first  who  may  have  used  it,  but  it  is  a  very  serious 
matter. 

I  would  ask  you  if  that  was  really  the  way  you  thought  decisions 
were  being  made ;  if  you  thought  that  sort  of  judgment  should  be  used 
in  selecting  our  Special  Prosecutor.  Would  that  not  again  be  a  reason 
to  select  one  through  the  judicial  process  ? 

Mr.  Cramtox.  It  seems  to  me  to  go  to  a  more  fundamental  issue.  All 
I  said  was  I  would  not  attempt  to  explain  the  course  of  Presidential 
decisionmaking  over  the  past  few  months  and  I  concede  that  I  cannot. 

Mr.  HuNGATE.  I  thought  the  particular  word  was  used.  I  apologize. 

Mr.  Cramton.  I  thinli:  I  did  use  the  word.  I  do  not  retract  it. 

Mr.  HuNGATE.  The  removal  of  the  Postmaster,  we  have  been  talking 
about  that  for  a  week  or  so.  As  I  understand  it,  now,  you  cannot  remove 
a  Postmaster. 

jMr.  Cramton.  That  is  right.  Congress  has  legislated  on  the 
subject. 

Mr.  HuNGATE.  Congress  can  legislate,  so  Congress  cannot  remove 
them. 

Mr.  Cra^iton.  Can  state  grounds.  Congress  can  require,  at  least  in 
some  situations,  at  least  with  inferior  officers,  not  Cabinet  members, 
that  thej  be  removed  only  on  the  instance  of  certain  stated  grounds. 

Mr.  HuxGATE.  In  the  case  of  postmasters,  that  was  not  the  law. 
it  is  now  the  law  that  they  cannot  be  removed  ? 

Mr.  Cramton.  I  believe  that  is  the  case.  I  am  not  an  expert  on  the 
subject  of  the  new  status  of  the  Post  Office. 
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Mv.  HuNOATE.  Thank  you  very  niiicli. 

]Mi'.  Dennis.  Mr.  Cliairman. 

INri'.  HuNGATE.  Mr.  Dennis. 

Mv.  Dennis.  Let  me  ask  this  gentleman  one  final  question. 

Would  it  be  a  sound  ofeneral  observation  insofar  as  the  Special 
Prosecutor  lefjislation  is  concerned,  that  if  we  could  devise  a  means 
which  would  keep  the  appointing:  power  somewhere  i]i  the  executive 
i)ranch  and  surround  it  with  sufficient  safeguards  as  to  the  grounds 
for  I'emoval 

Mr.  Cramton.  I  thinlv  po,  but  I  do  not  think  the  situation  is  very 
much  different  from  what  we  have  now  as  a  practical  matter.  I  do 
not  think  the  public  is  going  to  be  satisfied  with  that  kind  of  legis- 
lative action.  I  think  you  ought  to  turn  to  other  issues  if  that  is  the 
kind  of  legislation  you  are  going  to  enact.  No  legislation  is  just  as 
good  as  that. 

Mv.  Dennis.  I  would  not  necessarily  quarrel  with  you  about  turn- 
ing to  other  issues.  Of  course,  we  cannot  legislate  on  a  subject  just 
because  the  public  might  like  us  to,  unless  it  is  sound  legislation. 

Thank  you. 

Mv.  Hung  ate.  Thank  you  very  much. 

I  apologize  for  taking  so  much  of  your  time.  I  appreciate  your 
help. 

Mv.  Cra3iton.  Thank  you. 

Mv.  Hungate.  Professor  Bator,  may  we  have  you  for  a  few  min- 
utes longer? 

Mv.  Bator.  Yes. 

Mr.  Hungate.  Counsel  has  a  question. 

Mv.  Pauley.  Mr.  Bator,  I  would  like  to  ask  you  a  question  about 
the  Myers.,  Humphrey  and  Wiener  line  of  cases  that  had  been  dis- 
cussed this  morning.  Assuming  that  one  takes  the  view  tliat  Myers 
does  not  control  with  respect  to  hypothetical  legislation  involving  a 
Special  Prosecutor,  and  that  one  concludes,  as  you  apparently  do, 
that  it  is  Humphrey's  Executor  and  Wiener  which  control,  is  it 
not  true  that  those  cases  only  dealt  with  the  right  of  officers  who 
were  removed  by  the  President  to  receive  the  compensation  that  they 
were  due,  and  do  not  involve  the  issue  of  ^vhether  the  President  has 
the  right  at  least  to  remove  the  officer  from  his  employment  and  to 
make  that  removal  stick  ?  ]My  point  is  that  there  is  that  further  ques- 
tion which  I  think  has  never  been  resolved,  at  least  by  the  Supreme 
Court. 

And  if  it  is  the  case  that  i\\^  President  can  i:)revent  at  the  very 
least  any  member  of  the  executive  branch  from  staying  in  the  execu- 
tive branch,  then  does  not  all  the  legislation  that  has  been  proposed 
have  to  rely  upon  trust  in  the  fact  that  the  President  will  not  remo\'e 
that  officer? 

Mr.  Bator.  I  think  the  legislation  I  have  seen  would  create 
an  Office  of  the  Special  Prosecutor  which  is  not  in  the  executive 
branch.  The  technical  question  raised  by  both  the  Mey-ers  and  the 
Hiim/plirey  cases,  would  reallv  not  be  raised  if  this  bill  is  constitutional 
and  if  you  take  the  Office  entirely  out  of  the  executive  branch. 

One  of  the  oddities  here,  sir,  and  really  one  of  the  oddities  of  Mr. 
Ci-amton's  position,  is  this:  Mr.  Cramton  says  again  and  again  that 
the  Constitution  requires  that  tlie  President  control  the  prosecution 
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of  ciiiniiuil  cases.  On  V.w  other  liaiid,  wlieii  he  talks  about  Mr. 
Jawoiksi,  the  only  really  aood  thin,os  he  says  about  him  is  that  the 
Preaideur  in  fact  will  not  control  that  investigation  and  that  prosecu- 
tion. 

Js  the  battle  really  only  about  a  formality?  I  cannot  believe  that  the 
Constitution  requires  us  to  adhere  to  such  pure  formalities. 

Mr.  P.M'LEY.  It  is  not  my  understanding  at  least  that  the  Culver 
bill  and  others  like  it  propose  to  create  an  Office  of  a  Special  Prosecu- 
tor outside  the  executive  branch  itself;  rather,  that  they  simply  sought 
to  create,  as  it  is  argued  under  article  II,  section  '2,  can  be  dor^e,  an 
officer,  inferior  officer  of  the  executi\e  branch  who  would  be  appointed 
and  removable  by  some  means  outside  the  executive  branch. 

Do  you  thiidv  that  article  II.  section  2,  is  really  talking  about  some- 
thing else  ''t  And  if  it  is,  with  respect  to  a  Special  Prosecutor  at  least, 
does  that  not  i  aise  difi'erent  considerations,  that  is,  lodging  the  entire 
Office  outside  the  executive  branch — than  the  other  situation  that  I 
have  described,  which  would  simply  empower  a  court  to  simply 
Eipj)oint  and  remove  him  ? 

Mr.  Bator.  I  guess  it  is  unusual  for  a  law  professor  to  tell  a  prac- 
ticing lawyer  that  he  is  getting  too  theoretical,  but  you  are  getting 
too  theoretical  for  me.  In  other  words.  I  do  not  really  understand  the 
problem,  and  it  seems  to  me  that  article  II  says  tliat  the  appointing 
authority  can  be  vested  in  the  courts.  One  does  not  need  to  ask  the 
question  whether  it  is  within  or  without  the  executive  branch.  The 
Myers  case  simply  says  that  the  removal  authority  may  sometimes 
linve  to  follow  the  appointing  authority. 

Really,  your  fundamental  question  is  tlie  question  that  divides 
]\Ir.  Cramton  and  myself,  vrhether  it  is  incongruous  or  inappropriate 
in  view  of  the  separation  of  powers  to  have  a  prosecutor  appointed  by 
tlio  judges. 

That  seems  to  me  to  be  liind  of  a  functional  question  and  not  a 
tlieoretical  one. 

Ml'.  Pauley.  I  do  not  think  it  is  theoretical  if  you  take  the  view, 
as  apparently  the  White  House  does,  that  the  President  can  remove 
anyone  in  tlie  executive  branch.  Then  it  becomes  a  matter  of  some 
practical  importance  whetlier  you  can  lodge  and  whether  it  is  proposed 
to  lodge  the  Office  in  the  executive  branch. 

^Ir.  Bator.  I  suppose  that  tlie  question  is  whether  the  President  can 
do  it  lawfully.  That  is  really  tlie  fundamental  issue.  If  the  legislation 
is  constitutional,  he  cannot  lawfully  remove  the  Special  Prosecutor. 
Mr.  Pauley.  Perhaps  he  cannot  lawfully  do  it,  under  your  vieAv. 
with  respect  to  that  officer  being  entitled  to  the  compensation  flowing 
from  that  job.  But  that  is  a  separate  question  from  whether  as  a  legal 
remedy  that  officer  could  obtain  reinstatement  in  his  position  from  the 
courts,  from  which  I  understand  tlie  proponents  of  such  legislation 
would  wish  to  provide  for  him. 

Mr.  Bator.  I  have  not  thought  out  the  question  of  what  would  hap- 
l^en  if  the  President,  in  spite  of  the  constitutionality  of  the  bill,  fired 
the  man  and  the  man  then  sued  to  get  his  job  back.  I  really  just  have 
not  tried  to  think  that  one  out.  I  do  not  know  the  answer. 
Mr.  Paltt.ey.  Thank  you. 

Mr.  HuxGATE.  Mr.  Hoffman  would  like  a  question. 
Mr.  HoFFMAK.  Professor,  you  touched  on  one  of  the  critical  ques- 
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tions;  that  was,  tlie  expeditious  manner  in  which  we  could  test  the 
constitutionality.  The  suggestion  was  made  that  it  would  probably 
take  6  months  after  indictment  was  returned. 

Let  me  ask  you,  would  it  be  possible  to  test  the  constitutionality  on 
the  President's  refusal  to  issue  a  commission  to  the  court-appointed 
Prosecutor  ? 

Mr.  Bator.  The  provision  itself  would  raise  so  many  thorny  con- 
stitutional problems  of  its  own,  I  think  it  would  be  imprudent.  It 
would  be  very  hard  to  structure  a  lawsuit  here  between  the  President 
and  the  Special  Prosecutor  in  a  way  that  would  work. 

Mr.  Hoffman.  That  would  hold  true  as  well,  if  the  Special  Prosecu- 
tor, for  example,  tried  to  sue  for  his  pay.  You  would  have  the  same 
problem. 

Mr.  Bator.  It  might  work,  but  I  foresee  a  very  thorny  problem. 

Mr.  Hoffman.  Could  we  get  to  it  perhaps  before  indictment,  by  man- 
damus to  require  a  reluctant  FBI  to  turn  over  its  investigative  files  to 
the  court-appointed  Special  Prosecutor? 

Mr.  Bator.  Again,  it  is  possible.  The  danger  that  you  run  is  that 
the  holding  would  be  that  everything  is  constitutional  up  to  the  point 
of  actually  prosecuting  an  indictment.  Therefore,  the  only  way  to 
test  the  matter  is  to  attack  an  indictment. 

Mr.  HtTNGATE.  Let  me  interrupt  for  a  moment.  I  would  like  to 
inquire  of  the  members  on  the  initial  markup  we  said  we  will  start  to- 
day. We  have  witnesses  tomorrow.  Mr.  Dennis  has  agreed  to  appear 
tomorrow.  Then  Mr.  Jaworski  will  testify. 

Would  it  be  your  pleasure  to  meet  briefly  this  afternoon  to  try  to 
outline  where  we  are?  Or  would  you  prefer  to  meet  after  all  the  wit- 
nesses conclude  tomorrow  ? 

Mr.  Dennis.  Mr.  Chairman. 

Mr.  Hungate.  Mr.  Dennis. 

Mr.  Dennis.  Personally,  since  I  do  have  a  couple  of  pieces  of  legis- 
lation that  I  would  like  to  present  to  the  committee.  I  would  rather 
have  an  opportunity  to  do  that  before  we  start  marking  things  up, 
because  I  think  they  are  worthy  of  consideration. 

Mr.  Hungate.  Ms.  Holtzman,  you  had  a  comment. 

Ms.  Holtzman.  I  would  be  happy  with  whatever  the  chairman 
decides.  It  seems  to  me,  however,  that  it  would  not  be  inappropriate 
if  we  met  this  afternoon  to  at  least  agree  on  a  general  course  of  action. 
Then  we  can  talk  about  the  actual  language  tomorrow. 

Mr.  Dennis.  The  point  I  am  making  is  usually  when  we  mark  things 
up,  we  are  through  taking  testimony.  I  will  present  it  today  if  you 
want  me  to. 

Mr.  Hungate.  We  are  also  going  to  hear  Mr.  Jaworski.  All  I  would 
ask  the  committee  is,  will  we  be  prepared  tomorrow  to  put  in  a  pretty 
long  day  on  our  markup.  How  about  Friday  ?  I  would  like  to  finish. 
They  would  like  to  have  our  subcommittee  report  to  the  full  committee 
before  next  Tuesday's  session. 

With  that  understanding,  we  are  not  really  losing  any  time,  because 
the  full  committee  cannot  act  until  Tuesday  anyway ;  so  we  will  con- 
clude our  testimony  today,  and  tomorrow  afternoon  we  will  start 
work.  If  we  do  not  finish  tomorrow  afternoon,  we  will  proceed  on 
Friday. 

Mr.'Mayne. 
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<,Mr.  Matne.  I  will  not.be  here  on  Friday,  Mr.  Chairman. 

Mr.  Mann.  I  will  not  be  here. 

Mr.  HuNGATE.  Ms.  Holtzman. 

Ms.  Holtzman.  It  seems  to  me  that  this  legislation  is  of  crucial 
national  importance  and  that  this  committee  has  the  responsibility  to 
proceed  expeditiously ;  and  I  think  we  ought  to  meet  on  Friday.  And 
certainly,  we  will  have  settled  the  major  questions  in  the  scope  of 
this  legislation  tomorrow. 

Mr.  Dennis.  Mr.  Chairman. 

Mr.  Hungate.  Yes. 

Mr.  Dennis.  I  agree  we  ought  to  move,  and  personally,  I  can  and 
will  be  here  on  Friday.  Plowever,  I  do  think  it  is  pretty  important 
to  have  the  full  subcommittee  present  when  we  pass  this  bill  out,  too. 

Mr.  Hungate.  The  chairman's  concern  is  that  not  only  the  full 
committee  be  here,  but  we  must  have  a  quorum.  Let  me  suggest  that 
we  keep  Friday  in  mind.  I  have  already  been  advised  that  Mr.  Mayne 
and  Mr.  Mann  will  not  be  able  to  be  here,  and  that  does  upset  the  Chair. 

We  will  go  as  far  as  we  can  Thursday,  if  necessary  Friday.  You 
will  remember  the  possibility  that  we  could  conclude  this  INIonday  and 
get  to  the  full  committee  Tuesday. 

I  want  the  members  to  understand  that  we  are  going  to  report  some- 
thing in  time  for  the  full  committee  to  act  on  it  next  Tuesday. 

]\Ir.  Dennis.  I  think  we  are  all  agreed  on  that. 

Mr.  Hungate.  We  are  all  agreed  on  the  importance  of  that.  Pardon 
us.  Professor  Bator. 

Mr.  Hogan.  I  have  an  unanswered  question  hanging,  which  until  we 
deferred. 

Mr.  Hungate.  Go  ahead,  Mr.  Hogan. 

Mr.  Hogan.  Professor  Bator? 

Mr.  Bator.  I  am  embarrassed  to  say  I  have  forgotten  it. 

Mr.  Hogan.  I  stated  the  practical  difficulties  of  us  doing  some- 
thing within  the  6-month  timeframe  that  the  Prosecutor  says  is  all 
that  is  necessary,  and  asked  you  whether  or  not  you  have  any  sug- 
gestion as  to  what  we  might  do  with  the  existing  situation  in  order 
to  act  more  expeditiously  and  avoid  a  veto  and  all  the  wrangling  that 
we  could  anticipate. 

Mr.  Bator.  I  guess  I  did  not  really  have  a  suggestion.  If  it  is  the 
case  that  the  Congress  feels  that  it  cannot  act  expeditiously,  I  do 
think  the  country  will  be  bitterly  disappointed. 

Mr.  Hogan.  I  think  that  we  can  act,  but  what  about  the  fact  of  a 
veto,  and  maybe  the  inability  to  override  a  veto  ?  What  have  we  done 
to  restore  the  public's  confidence  in  the  unfettered  prosecution  then? 

Mr.  Bator.  If  the  legislation  is  vetoed  and  the  veto  is  not  over- 
ridden, I  guess  the  existing  situation  would  continue. 

Mr.  Hogan.  Your  feeling  is  if  we  do  not  go  with  a  court-appointed 
prosecutor 

Mr.  Bator.  If  I  felt  that  such  a  provision  is  unlikely  to  survive  a 
veto,  then  I  would  hope  that  the  Congress  would  start  working  on 
some  compromise  proposals. 

Mr.  Hungate.  Gentlemen,  the  second  bells  have  rung.  Counsel  has 
some  (questions,  and  other  members  may  have  other  questions. 
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AVoiild  it  be  possible.  Professor,  for  you  to  remain  here  until  we 
return,  let's  say  at  12  :;]0.  or  do  you  have  other  commitments? 

]\Ir.  Bator.  I  can,  but  I  am  trying:  to  catch  a  1  o'clock  plane.  It  is 
not  essential,  so  I  will  come  back  if  you  want  me  to  come  back. 

Mr.  HuNGATE.  Do  you  have  any  further  questions  on  this  side? 

Mr.  Dennis.  No,  Mr.  Chairman. 

Mr.  HuNGATE.  Counsel,  if  you  will  explore  that,  perhaps  you  could 
submit  in  writing-  any  specific  questions  to  the  j)rofessor,  and  he  can 
get  them  back  to  us  promptly,  because  as  I  said,  Ave  will  be  done  by 
Slonday. 

The  committee  will  stand  adjourned  until  10  in  the  morning  when 
we  will  hear  from  our  colleague  Mr.  Dennis  and  Leon  Jaworski. 

Mr.  Bator.  Thank  you  ver}^  much. 

[Whereupon,  the  hearing  was  adjourned  at  12:10  p.m.,  to  be  recon- 
vened the  following  day,  Thursday,  November  8,  1973.  at  10  a.m.] 


SPECIAL  PROSECUTOR  LEGISLATION 


THURSDAY,   NOVEMBER  8,    1973 

House  of  Representatives, 
Subcommittee  ox  Criminal  Justice 
OE  the  Co?iimittee  on  the  Judiciary, 

Wmhington,  D.C 

The  suWonimittee  met,  piii-suant  to  notice,  at  10  a.m.,  in  room  2141, 
Raybnni  Hoii^e  Office  Building.  Hon.  William  L.  Hmiorate  [chair- 
man of  the  sulx-ommittee]  presiding. 

Present:  Representatives  Hung-ate.  Kastenmeier,  Edwards.  Mann^ 
Holtzman,  Smith,  Dennis,  Mayne,  and  Hogan. 

Also  present :  Representative  Brooks. 

Also  present :  Herl^ert  E.  Hoffman,  counsel ;  Tliomas  W.  Hntchi- 
son,  assistant  connsel :  Roo:er  A.  Pauley,  associate  counsel ;  and  Stephen 
P.  Lynch,  researcli  assistant. 

Mr.  Hi^ngate.  The  subcommittee  will  be  in  order.  We  will  now 
resume  our  hearintr.s. 

Our  witnesses  today  will  Ije  ]V[r.  Dennis,  a  colleague  on  the  subcom- 
mittee from  Indiana,  and  Mr.  Leon  Jawoiski.  the  gentleman  who  has 
been  appoint^nl  as  the  new  Special  Prosecutor. 

Without  objection,  we  will  inseit  in  the  record  at  this  point  the 
following : 

1.  A  memorandum  dated  October  20.  197S.  discussing  the  consti- 
tutional power  of  Congress  to  enact  legislation  resting  the  power  to 
appoint  a  Special  Pi'osecutor  in  the  Federal  coui'ts,  by  Lee  C.  Bol- 
linger. Jr.,  assistant  professor  of  law.  T'nivei-sity  of  ^Michigan  Law 
School. 

•2.  A  memorandum,  dated  October  80,  1978,  on  the  power  of  Coii- 
gress  to  provide  foi-  the  appointment  of  a  Special  Prosecutor  and  the 
creation  of  a  special  prosecutorial  office  to  investigate  and  prosecute 
criminal  activity  surrounding  the  1072  Presidential  campaign,  pre- 
pai'ed  by  Richard  Ehlke,  legislative  attorney,  American  Law  Divi- 
sion. Library  of  Congress. 

o.  A  letter  and  memorandum,  dated  November  2,  1078.  on  the  ques- 
tion "Can  Congress  Guarantee  Independence  to  Cox's  Successor  ^,"^ 
from  Mr.  Harry  Kranz,  Federal  executive  fellow  at  the  Brookings 
Institution,  Washington,  D.C. 

4.  The  statement  of  the  Honorable  Tom  Railsback  of  Illinois  for 
the  establishment  of  an  independent  office  of  Special  Prosecutor,  the 
head  of  whicli  is  to  be  appointed  by  the  judges  of  the  Federal  District 
Court  for  the  District  of  Columbia. 

(339) 
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5.  A  letter  to  the  chairman  of  the  Ck)mirdttee  on  the  Judiciary,  from 
Mr.  John  W.  Gardner,  chairman,  Coimnon  Cause,  with  the  memoran- 
da to  which  the  latter  refers. 

[The  documents  referred  to  follow :] 

The  University  of  Michigan  Law  School, 

■     Ann  Arbor,  Mich.,  October  29, 1913. 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Congressmen  :  Enclosed  is  a  copy  of  a  memorandum  discussing  the  con- 
stitutional power  of  Congress  to  enact  legislation  vesting  the  power  to  appoint 
a  special  prosecutor  in  the  federal  courts.  I  hope  it  will  be  of  some  use. 
Tours  ti-uly, 

Lee  C.  Bollinger,  Jr., 
Assistant  Professor  of  Law, 
University  of  Michigan  Law  School. 
Enclosure. 

October  29,  1973. 

Can  Congress  Vest  the  Appointment  of  a  Special  Prosecutor  in  a  Federal 

Court? 

In  the  wake  of  President  Nixon's  decision  to  order  the  Attorney  General  to 
discharge  Mr.  Cox  as  the  Watergate  Special  Prosecutor,  many  individuals  and 
groups  have  called  for  legislation  creating  a  new  independent  prosecutor  who 
would  be  immune  from  presidential  removal.  Early  last  week,  for  example,  the 
deans  of  17  law  schools  signed  a  petition  urging  Congress  to  vest  the  power  to 
appoint  a  special  prosecutor  in  a  federal  court.  The  deans,  along  with  many 
others  of  like  mind,  asserted  that  Congress  was  empowered  to  enact  such  a  law 
by  virtue  of  Article  II,  Section  2,  of  the  Constitution.  That  Section  reads- in 
relevant  part : 

".  .  .  [The  President"!  shall  nominate,  and  by  and  vdth  the  Advice  and  Consent 
of  the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and  Consuls, 
Judges  of  the  Supreme  Coiu-t,  and  all  other  Officers  of  the  United  States,  whose 
Appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  Law ;  but  the  Congress  may  by  Law  vest  the  Appointment  of  such 
inferior  Officers,  as  they  think  proper,  in  the  President  alone,  in  the  Court  of 
Law,  or  in  the  Heads  of  Departments."  (emphasis  added) 

The  purpose  of  this  short  memorandum  is  to  discus  whether  the  language, 
history  and  judicial  interpretation  of  Article  II,  Section  2,  support  the  iX)sition 
that  Congress  can,  if  it  chooses  to  do  so,  vest  the  power  to  appoint  a  special 
prosecutor  in  a  federal  court. 

Looking  first  at  the  language  of  Article  II.  Section  2,  one  is  immediately 
struck  by  its  clarity.  Unlike  the  rather  general  phrasing  found  throughout  much 
of  the  Constitution,  this  clause  speaks  with  precision,  without  qualification  or 
caveat.  It  says  in  plain  terms  that  the  Congress  may,  "as  they  think  proper," 
vest  the  appointment  of  'inferior  Officers"  in  "the  President  alone,  in  the  Courts 
of  Law,  or  in  the  Heads  of  Departments."  By  all  appearances  the  individuals 
who  penned  this  language  intended  to  leave  the  delegation  of  the  appointment 
power  of  lesser  federal  officials  to  the  unfettered  discretion  of  the  legislative 
branch.  If  there  be  any  limitation  on  this  discretion,  it  must  be  implied,  for  it 
surely  is  not  explicit. 

We  all  recognize,  of  course,  that  language  is  an  imperfect  medium.  What  may 
appear  clear  on  the  surface,  often  becomes  murky  upon  further  study.  Any 
inquiry  into  meaning,  therefore,  must  wherever  possible  go  beyond  the  literal 
text  to  an  examination  of  the  circumstances  under  which  the  words  were  written 
or  spoken.  In  instances  like  this,  that  means  looking  at  the  available  records 
of  the  Constitutional  debates. 

When  the  relevant  debates  are  examined,  one  finds  nothing  to  suggest  that  the 
framers  intended  to  say  anything  different  than  they  did.  The  clause  was  pro- 
posed without  discussion  by  Gouverneur  Morris.  .James  Madison  raised  the  only 
recorded  objection.  His  criticism,  however,  was  not  that  the  claiise  would  vest 
too  much  power  in  Congress,  but  that  Jt  did  "not  go  far  enough  if  it  be  necessary 
at  all."  Documents  of  the  Formation  of  the  Union  of  the  American  States,  House 
Doc.  No.  398,  69th  Cong.,  1st  Sess.  (1927).  Madison  thought  that  "Superior  offi- 
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cers  below  Heads  of  Departments  ought  in  some  cases  to  have  the  appointment 
of  the  lesser  offices."  Id.  Goiiverneur  Morris  responded  :  "There  is  no  necessity.  ■ 
Blank  commissions  can  be  sent."  Id.  After  this  brief  exchange,  the  amendment ' 
was  agreed  to  on  the  second  vote.  ., 

When  we  next  turn  to  the  judicial  decisions  interpreting  the  pertinent  clause 
in  Article  II,  Section  2,  we  again  find  nothing  to  make  us  doubt  Congress'  author- 
ity to  empower  a  federal  court  to  appoint  a  special  prosecutor.  On  the  contrary, 
the  one  relevant  Supreme  Court  decision  strongly  supports  such  an  interjtreta- 
tion  of  congressional  power.  See  Ex  parte  Siebold,  100  U.S.  371  (1879).  At  ivssue 
in  Siebold  was  a  congressional  statute  authorizing  the  judges  of  federal  Circuit 
Courts  to  appoint  supervisors  of  congressional  elections  and  marshalls  to  assist 
those  supervisors.  Writing  for  the  Court,  Justice  Bradley  rejected  the  argument 
that  "no  power  can  be  conferred  upon  the  courts  of  the  United  States  to  ap- 
point officers  whose  duties  are  n<5t  connected  with  the  judicial  department  of  the 
government."  M.  at  397.  Citing  Article  II,  Section  2,  the  Court  held  that  the 
"selection  of  the  appointment  power,  as  between  the  functionaries  named,  is  a 
matter  resting  in  the  discretion  of  Congress."  Id.  at  397-98.  This  result  seemed 
to  make  eminent  good  sense  lo  the  Court :;  <;:;» 

"And,  looking  at  the  subject  in  a  practical  light,  it  is  perhaps  better  tbat- it 
should  rest  there,  than  that  the  country  should  be  harassed  by  the  endless  con- 
troversies to  which  a  more  specific  direction  on  this  subject. might  have  given 
rise."  Id.  at  398.  ;..;; 

The  Court  in  Siebold  was  also  unpersuaded  by  another  line  of  constituti<*nal 
argument:  that  the  statute  was  inconsistent  with  Article  III  in  that  it  delegated 
powers  to  the  courts  that  were  nonjudicial  in  nature.  This  is  not  a  ease,  the 
Court  said,^  where  Congress  had  sought  to  impose  duties  on  the  judieiaLbranch 
that  were  not  authorized  by  the  Constitution :  on  the  contrary ,^  hei'e  '*the  duty 
to  appoint  inferior  officers,  when  I'equired  thereto  by  law,  is  a  eonstitutijinal 
duty  of  the  courts"  by  virtue  of  Article  II,   Section  2.   Id.  at  398. 

The  Siebold  decision  is  not  the  only  precedent  on  Article  II,  Section  2,  though 
it  certainly  is  the  most  authoritative.  For  example.  Congress  long  ago  enacted 
a  provision  now  contained  in  28  U.S.C.  §  546.  which  provides  : 

"The  district  court  for  a  district  in  which  the  office  of  United  States  attorney 
is  vacant,  may  appoint  a  United  States  attorney  to  serve  until  the  vacancy  is 
filled.  The  order  of  appointment  by  the  court  shall  be  filed  with  the  clerk  of  the 
court." 

This  statute  was  upheld  as  constitutional  in  United  States  v.  Solomon,  216 
F.  Supp.  835  ( S.D.N. Y.  1963).  The  district  court  there  relied  on  Article  II, 
Section  2,  in  rejecting  an  argument  that  the  provision  violated  the  Doctrine  of 
Separation  of  Powers. 

Similarly,  a  three  judge  court  relied  on  Article  II,  Section  2,  in  upholding 
a  congressional  statute  under  which  judges  of  the  United  States  District  Court 
for  the  District  of  Columbia  were  authorized  to  appoint  members  of  the  District 
of  Columbia  Board  of  Education.  See  Eobson  \.  Hansen,  265  F.  Supp.  902,  911- 
16  (D.C.  1967). 

II 

The  foregoing  review  of  the  relevent  legal  authorities  would  seem  to  indicate 
that  there  is  strong  support  for  the  proposition  that  Congress  could  under  Article 
II.  Section  2,  place  the  power  of  appointment  of  a  special  prosecutor  in  the 
federal  courts.  Before  accepting  that  conclusion  as  sound,  however,  we  must 
consider  the  one  major  argument  which  can  be  anticipated  in  rebuttal :  that  it 
would  be  an  impermissible  usurijation  of  executive  powers  for  Congress  to 
delegate  the  appointment  of  executive  officials  to  the  judicial  branch.  Surely, 
it  might  be  argued,  the  last  clause  of  Article  II.  Section  2,  should  not  be  inter- 
preted to  mean  that  Congress  may  authoi-ize  a  federal  court  to  appoint  the 
Under  Secretary  of  State.  Such  a  construction  would  give  rise  to  a  serious 
breach  in  the  wall  of  separation  of  powers.  And,  if  that  is,  so  then  a  line  must 
be  drawn  somewhere  between  "executive  inferior  officers"  and  other  inferior 
officers.  A  special  prosecutor,  the  argument  would  conclude,  falls  into  the  former 
category ;  his  role  would  be  to  see  that  the  laws  are  enforced,  historically  an 
executive  function. 

While  this  line  of  argument  cannot  be  lightly  dismissed,  it  contains  several 
flaws  which  make  it  ultimately  unpersuasive.  First,  insofar  as  the  argument 
suggests  that  Congress  may  never  vest  courts  with  the  power  to  appoint  any 
official  who  will  perform  a  nonjudicial,  or  an  "executive,"  function,  it  is  squarely 
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refuted  by  the  Supreme  Court" .s  decision  in  SiehoM,  as  well  as  by  tlie  ntiier  lower 
federal  court  decisious  mentioned  previously.  Congress  itself,  moreover,  has 
rejected  the  suggestion  :  as  we  have  «een,  28  U.S.C.  §  541}  provides  for  the  interim 
appointment  of  United  States  attorneys  by  federal  district  courts.  Second,  even 
if  it  is  conceded  that  a  court  could  not  appoint  an  inferior  officer  whose  duties 
would  be  exclusively  executive  in  nature,  that  concession  would  not 
iieeessarily  preclude  judicial  appointment  of  a  special  prosecutor.  It  has 
long  iteen  recognized  that  a  prosecutor  is  intimately  involvetl  in  the  judicial 
as  well  as  executive,  functions  of  the  government.  As  an  officer  of  the  court, 
subject  to  the  suiiervisory  power  of  the  federal  courts,  the  U.S.  attorney  per- 
forms a  dual  ftniction  within  the  overall  scheme  of  government.  He  is.  in  short, 
markedly  different  for  these  purposes  than  the  Under  Secretary  of  State. 

In  order  to  sustain  the  power  of  Congress  to  provide  for  judicial  apiK)intmeut 
of  a  new  Waterwate  special  prosecutor,  however,  one  need  not  go  so  far  as  to 
assert  that  judicial  appointment  of  all  United  States  attorneys  would  be  proper. 
For  the  situation  now  facing  the  country  is  unique  ami  <-Learly  calls  for  extraor- 
dimiry  solutions.  The  highest  officials  in  the  executive  branch  are  the  subjects 
of  criminal  investigations.  That  hard  fact  means  that  if  the  executive  liranch  is 
to  control  the  investigation  of  alleged  wrongdoing  by  its  own  meml>ers,  the  very 
integrity  of  the  government  will  t>e  called  into  question.  It  would  .seem  entirely 
unreaswiahle  in  this  instance,  therefore,  to  give  a  crabbed  interitretatiou  of 
Congress'  constitutional  powers,  especially  when  the  constitutional  language  is 
.so  explicit  and  the  judicial  decisions  so  favorable  to  a  broad  reading  of  congres- 
sional authority. 

I  therefore  conclude  that  it  would  be  coiisftitiutloivally  permissible  for  Congress 
to  designate  a  court  of  law  to  appoint  a  special  prosecutor,  having  limited  iwwers 
of  investigation  and  prosecution  and  holding  office  only  for  a  limitetl  T>eriod  of 
time. 

Lee  C.  Bollixgek,  Jr., 
Assistant  Professor  of  Laic, 
XJmversitu  of  Michigan  Lore  School. 
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Appoixtment   of  a   Special   Prosecutor  :   Coxgressioxal   Limitations   on 
Structure  of  Office  and  Causes  for  Removal 

This  memorandum  concerns  the  power  of  Congress  to  provide  for  the  api>oint- 
ment  of  a  special  Prosecutor  and  the  creation  of  a  special  prosecutorial  office 
to  investigate  and  prosecute  criminal  activity  surrounding  the  1072  presidential 
campaign.  Congress'  power  regarding  the  structiu-e  of  the  office  and  the  removal 
of  the  special  prosecutor  is  also  discussed. 

CREATION    OF   OFFICE 

The  power  of  Congress  to  create  such  an  office  would  seem  to  be  clear.  James 
aiadison,  in  discussing  the  relative  powers  of  the  executive  and  legislative 
1  (ranches  in  the  first  Congress,  stated  : 

"The  powers  relative  to  offices  are  partly  Legislative  and  partly  Executive.  The 
Legislature  creates  the  office,  defines  the  powers,  limits  its  duration  and  annexes 
a  compensation.  1  Annals  of  Congress  581,  582,  as  quoted  in  Myers  v.  United 
States.  272  I\S.  02.  128  (11)26)." 

Corwin  states  that  the  "Constitution,  ...  by  the  'necessary  and  prom'r'  cljuise 
assigns  the  power  to  create  offices  to  Co,7igress,  whi'e  it  denls  with  the  fi.ih})ointhiri 
pover  in  the  .  .  .  words  of  Article  IT.  Section  2,  paragraph  2."  Corwin,  The  Presi- 
dent: Office  >iv<l  Pnicer.-i  05  (2d  ed.  1941)  (Emphasis  in  original).  See  also, 
Willoughly.  C'on.^tiliitionul  Lnir  of  the  Vnited  States-  §66.5  (2d  ed.  1034)  (-all 
offices  are  created  either  l)y  the  Constitution  itself,  or  by  Congress"). 
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Provision  for  apiM>iiitmeiit  to  offices  is  covered  hy  Article  J  I.  Seetioii  '2,  I'iira- 
grapli  2  of  tlie  Constitution.  It  reads: 

"He  [tJie  Presidentl]  shall  have  Power,  hy  and  with  tlie  Advice  and  Ciaisent 
of  tlie  Senate,  to  make  Treaties,  provided  two-thirds  of  tlie  SenatorK  present 
eoncur;  and  lie  shall  nominate,  und  i>.v  and  with  the  Advice  and  Consent  of  the 
{Senate,  shall  appoint  Andiassadors.  (»ther  public  Ministers  and  Consuls,  Judges 
of  tlie  Supreme  (Jourt,  and  all  uiher  ojlic-ers  of  the  United  Stntes,  whose  ap|K)int- 
ments  are  not  herein  otherwise  i>rovide<l  for,  and  which  shall  he  t»stahlished  !»>' 
Law  :  hut  the  Congress  may  ity  Law  vest  the  Appointment  of  such  inferior  Otticers 
US  they  think  proi>er  in  the  I'resideiit  alone,  in  the  Courts  of  Law.  or  in  the  Heads 
of  Departments." 

Thus,  essentially  two  nuKies  of  appointment  are  available  for  filling  otfices  of 
tiie  United  States.  One  is  appointment  l>y  the  President  hy  and  with  the  advi*e 
;mui  consent  of  the  Senate,  and  the  other  is  the  vestinj;  of  the  api>ointment  in  the 
President  alone,  the  Courts,  or  the  iieads  of  departments.^ 

VESTIXG  OF  APPOINTMENT  IN  THE  COURTS  OF  LAW 

There  have  been  few  eases  arising  from  the  vesting  of  appointment  of  an 
officer  in  a  Court  of  law.  mainly  l)ecause  Cong:i"ess  seldom  chooses  this  mode  of 
api»ointment.  Ej;  Parte  Sichohl,  100  U.S.  371  (1879)  is  the  leading  case.  Tlie 
Court  held  that  Congress  had  the  power  to  vest  the  appointment  of  election 
-supervisors  (who  operated  pursuant  to  the  Euforcement  Acts  of  1S70  and  1871 » 
in  the  Circuit  Courts  : 

"Tlie  Constitution  declares  that  'the  Congress  may,  by  law,  vest  the  appointment 
of  such  inferior  officers  as  they  think  proper,  in  the  President  alone,  in  the  courts 
of  law,  or  in  the  heads  of  dei>artments.'  It  is  no  doubt  usual  and  proi)er  t(»  vest  the 
appointment  of  inferior  otficei-s  in  that  departmeut  of  the  government,  executive 
or  judicial,  or  in  that  particular  executive  department  to  which  the  duties  of 
.such  otticers  appertain.  But  there  is  no  absolute  requirement  to  this  effect  in  the 
Constitution  ;  and,  if  there  were,  it  would  be  difficult  in  many  cases  to  determine 
to  which  department  an  office  properly  belonged.  Take  that  of  marshal,  for 
instance.  He  is  an  executive  officer,  whose  appointment,  in  ordinary  cases,  is  left 
to  the  I'resideut  and  Senate.  But  if  Congress  should,  as  it  might,  vest  the  apix>int- 
meut  elsewhere,  it  would  be  questionable  whether  it  should  be  in  the  President 
alone,  in  the  Department  of  Justice,  or  in  the  courts.  The  marshal  is  pre-eminent- 
ly the  officer  of  the  courts ;  and,  in  case  of  a  vacancy.  Congress  has  in  fact  passed 
a  law  bestowing  the  temporary  appointment  of  the  marshal  upon  the  justice  of 
the  circuit  in  which  the  district  where  the  vacancy  occurs  is  situated. 

"But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
between  the  functionaries  named,  is  a  matter  resting  in  the  discretion  of  Con- 
gress. And,  looking  at  the  subject  in  a  practical  light,  it  is  perhaps  better  that 
it  should  rest  there,  than  that  the  country  should  be  harassed  by  the  endless 
controversies  to  which  a  more  specific  direction  on  this  subject  might  have  given 
rise.  The  observation  in  the  case  of  Hennen,  to  which  reference  is  made  (13  Pet. 
258).  that  the  appointing  power  in  the  clause  referred  to  "was  no  doubt  intended 
to  be  exercised  by  the  department  of  the  government  to  which  the  official  to  be 
a!)pointed  most  appropriately  Iielonged."  was  not  intended  to  define  the  constitu- 
tional power  of  Congress  in  this  regard,  but  rather  to  express  the  law  or  rule  by 


1  strictly  srteakins,  Congresf*  would  not  sppm  to  have  unf^ttored  choicp  in  tlip  mptliod 
provided  for  "appointment  to  ofHce.  Tlip  spcond  metliod  described  in  tlie  text  i.s  rpserv(»d 
for  what  are  termed  "inferior  oflicers."  However,  that  term  has  never  been  autboritativel.v 
defined.  Bv  wav  of  caveat,  one  coniraentatfr  not^ed  : 

"The  Constitution  does  not  define  the  term  'inferior  officers.'  but  it  would  appear  that 
in  this  class  are  included  all  officers  subordinate  or  inferior  to  those  officers  in  whom  other 
appointments  ma.y  be  vested.  The  point  has  never  been  squarely  passed  upon  bv  the  court 
since  Congress  has  never  attempted  to  vest  the  appointment  of  any  but  distinctively 
subordinate  and  inferior  positions  elsewhere  than  in  the  President  by  and  with  the  consent 
of  the  Senate.  Should  it  attempt  to  dpterniine  by  law  the  appointment  of  heads  of  the 
great  departments,  or  even  the  heads  of  important  bureaus  and  divisions  and  commissions, 
or  ev*n  of  important  local  officers,  the  constitutionality  of  the  law  would  undoubtedly  be 
subieeted  to  .iudieial  examination."  Willou.srhby.  Constitutional  Law  of  the  United  States, 
S  6G2  (2ded.  1934).  (Footnotes  omitted). 
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which  it  should  be  governed.  The  cases  in  which  the  courts  have  declined  to 
exercise  certain  duties  imposed  by  Congress,  stand  upon  a  different  consideration 
from  that  which  applies  in  the  present  case.  The  law  of  1792,  which  required 
the  circuit  courts  to  examine  claims  to  revolutionary  pensions,  and  the  law  of 
1849,  authorizing  the  district  judge  of  Florida  to  examine  and  adjudicate  upon 
claims  tot  injuries  suffered  by  the  inhabitants  of  Florida  from  the  American 
army  in  1812.  were  rightfully  held  to  impose  upon  the  courts  powers  not  judicial, 
and  were,  therefore,  void.  But  the  duty  to  appoint  inferior  oflacers.  when  required 
thereto  by  law,  is  a  constitutional  duty  of  the  courts ;  and  in  the  present  case 
there  is  no  such  incongruity  in  the  duty  required  as  to  excuse  the  courts  from  its 
performance,  or  to  render  their  acts  void.  It  cannot  be  affirmed  that  the  appoint- 
ment of  the  officers  in  question  could  with  any  greater  propriety,  and  certainly 
not  with  equal  regard  to  convenience,  have  been  assigned  to  any  other  deposi- 
tary of  official  power  capable  of  exercising  it.  Neither  the  President,  nor  any 
head  of  department,  coiAld  have  been  equally  competefnt  to  the  task." 

This  view  was  followed  in  Hobson  v.  Hansen,  265  F.  Supp.  902  (D.D.C.  1967), 
where  a  district  court  upheld  the  validity  of  D.C.  Code  31-101  which  required  tlie 
members  of  the  Board  of  Education  to  be  appointed  by  the  judges  of  the  United 
States  District  Court  for  the  District  of  Columbia."  The  court  relied  heavily  on 
Ex  Parte  Siebold  and  the  fact  that  the  officer  to  be  appointed  by  the  court  may  be 
unrelated"  to  the  administration  of  justice.  Further,  in  discussing  the  Siebold 
limitation  that  the  duty  required  by  the  courts  may  not  be  so  "incongruous  .T. 
as  to  excuse  the  courts  from  its  performance,  or  to  render  their  acts  void,"  tlie 
court  in  HoUson  noted  that  what  was  involved  was  the  appointing  of  supervisors, 
pursuant  to  an  explicit  Constitutional  provision,  and  not  the  performance  by 
the  court  of  the  functions  of  supervision.  265  F.  Supp.  at  913.  In  this  regard,  it 
stated :  -  '      "  '  •     '■       •    '    ■  •  ., 

"The  limitation  which  is  referred  to  fn  Siebold  is  not  an  affirtnative  require- 
ment that  the  duty  of  the  officer  be  related  to  the  administration  of  justice.  It 
is  a  negative  requirement  that  the  duty  may  not  have  ''sucli  incongruity"  with 
the  judicial  fuhctibn  as  would  void  the  power  sought  to  be  conferred. 

"The  'incongruity'  limitation  is  a  safeguard  should  one  be  needed,  to  protect 
the  governmehtal  structure  from  legislative  abuse,"  Id.  at  914. 

In  the  case  of  a  special  prosecutor  the  "incongruity"  problem  would  seem  to  be 
minimized  given  the  relationship  of  his  duties  to  the  administration  of  justice. 

The  court  in  Hobson  also  saw  no  due  process  problems  in  the  appointing  ar- 
rangement there.  The  Court  stated  that  the  "official  act  of  participating  in  the 
selection  of  Board  Members  does  not  in  and  of  itself  preclude  on  due  process 
grounds  the  ability  of  the  judge  to  decide  fairly  the  merits  of  litigation  challeng- 
ing the  validity  of  the  performance  by  a  Board  Member  of  his  duties  as  such.  If 
in  a  particular  case  such  a  challenge  were  made  its  soundness  on  due  process 
grounds  would  depend  on  the  circumstances  bearing  thereon  and  not  on  the  mere 
fact  that  the  judge  had  performed  the  duty  reposed  upon  him  by  Congress  in 
Section  31-101."  rrt.  at  918. 

Of  course,  the  position  and  duties  of  a  special  prosecutor  differ  from  those  of 
school  board  members  and  the  very  fact  that  a  prosecutor  intimately  involved 
in  the  administration  of  justice  could  conceivably  be  bringing  cases  before  the 
judge  who  appointed  him  (and,  possibly,  has  the  power  to  remove  him)  may  raise 
more  serious  due  process  questions  than  those  addressed  in  Hobson.  At  least 
the  propriety  of  such  a  situation  may  call  for  any  case  that  may  be  pursued  by  the 
prosecutor  to  be  brought  before  a  judge  who  was  not  involved  in  the  appoint- 
ment process. 

In  United  States  v.  Solomon.  216  F.  Supp.  835  ( S.D.N. Y.  1963),  the  court  up- 
held the  validity  of  28  US.C.  §  506  (now  covered  in  28  U.S.C.  §  546)  which  per- 
mits the  district  court  to  appoint  a  United  States  Attorney  when  a  vacancy  oc- 
curs and  until  the  vacancy  is  subsequently  filled  by  the  President.  However,  as 


2  The  court  also  upheld  31-101  on  the  basis  of  Consrress'  power  under  Article  1  to 
legisLite  for  the  District  of  Columbia  and  the  fact  that  Disti-ict  Courts  in  the  District  of 
Columbia  exercised  both  Article  I  and  Article  III  powers.  Thus,  in  the  words  of  the  court, 
"its  [Congress']  plenary  legislative  power  over  the  District  accordingly  enables  Congress 
to  place  upon  the  District  Court,  or  as,  here,  its  judges,  responsibilities  which  may  be 
beyond  the  competence  of  other  Article  II  courts  and  which  are  comparable  to  the  respon- 
sibilities a  state  may  confer  on  her  Courts."  26.5  F.  Supp.  at  909. 

I^ater,  in  noting  the  dual  basis  of  its  decision,  the  court  stated  that  "we  could  rest  alone 
upon  Article  I,  but  Section  31-101  gains  support  also  from  Article  II,  §  2,  CI.  2,  of  the 
Constitution."  Id.  at  911. 
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th^  Court  recognized,  "the  appointive  power  of  the  judiciary  contemplated  by 
Section  506  in  no  wise  equates  to  the  normal  appointive  power."  210  F.  Supp.  at 
842.  See  also,  In  Re  Fnrroiv,  3  F.  112  (ISSO).  It  pointed  to  the  fact  that  the  judi- 
cial appointment  is  temporary  until  the  President  acts  and  that  the  "exercise  of 
the  appointive  power  by  the  judiciary  in  no  wise  binds  the  executive.  The  Statute 
clearly  contemplates  that  the  executive  branch  is  free  to  choose  another  United 
States  Attorney  at  any  time,  the  judicial  appointment  notwithstanding."  Id. 

It  was  these  differences  which  also  led  the  court  to  conclude  that  the  "statu- 
tory scheme  for  the  temporary  appointment  by  the  judiciary  of  the  United  States 
Attorney  comports  in  all  respects  with  due  process  of  law."  /d.  at  843.  The  court 
noted  that  the  appointive  power  in  that  instance  was  not  equivalent  to  the  normal 
appointive  power  which  carries  with  it  the  power  of  removal.  It  was  this  dual 
power  which  the  defendant  in  Solomon  contended  provided  a  "nexus  between 
Court  and  Prosecutor  too  close  to  comport  with  due  process"  and  which  the 
court  rejected  because  of  the  faulty  premise.  However,  the  presence  of  such  a  dual 
power  may  raise  questions  in  the  case  of  a  special  prosecutor  and,  as  stated  above, 
may  make  it  desirable  to  provide  for  disqualification  of  the  appointing  judge  from 
participation  in  proceedings  brought  by  the  special  prosecutor. 

other  cases  in  which  the  appointive  power  of  the  courts  of  law  was  discussed 
include  RiGe  v.  Amen,  180  U.S.  31  (1901)  in  which  the  court  upheld  an  act  of 
Congress  which  authorized  the  Circuit  Coui-ts  to  appoint  commissioners  wiio  were 
authorized  to  handle  extradition  matters.  In  Russell  v.  Thomas,  21  Fed.  Cas.  12, 
162  (1874)  the  appointment  by  the  court  of  United  States  commissioners  of  in- 
solvency was  upheld.  Birch  v.  Steele,  165  F.  577  (5th  Cir.  1908)  was  a  similar 
case  in  which  the  appointment  of  referees  of  bankruptcy  by  the  court  was  held 
to  be  canstitutional  under  Article  II. 


Congressional  power  over  the  removal  of  an  ofiicer  would  seem  to  be  most 
extensive  when  Congress  has  provided  for  his  appointment  by  means  other  than 
ajipointment  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate. 
The  Supreme  Court,  in  United  States  v.  Perkins,  IXQ  U.S.  483  (1880),  stated  (in 
adopting  the  language  of  the  Court  of  Claims)  :  .,; 

"We  have  no  doubt  that  when  Congress,  by  law,  vests  the  appointment  of 
inferior  officers  in  the  heads  of  Departments  it  may  limit  and  restrict  the  power 
of  removal  as  it  deems  best  for  the  public  interest.  The  constitutional  authority 
in  Congress  to  thus  vest  the  appointment  implies  authority  to  limit,  restrict,  and 
i-egulate  the  removal  by  such  laws  as  Congress  may  enact  in  relation  to  the  officers 
so  appointed. 

"The  head  of  a  Department  has  no  constitutional  prerogative  of  appointment 
to  offices  independently  of  the  legislation  of  Congress,  and  by  such  legislation  he 
must  be  governed,  not  only  in  making  appointments  but  in  all  that  is  incident 
thereto."  116  U.S.  at  485. 

The  Perkins  holding  was  discussed  in  Myers  v.  United  States,  272  U.S.  52 
(1926) .  There,  the  Court  stated  : 

"The  authority  of  Congress  given  by  the  excepting  clause  [of  Article  II]  to 
vest  the  appointment  of  such  inferior  officers  in  the  heads  of  departments  carries 
v.'ith  it  authority  Incidentally  to  invest  the  heads  of  department  with  power  to 
reiiiove.  It  has  lieen  the  practice  of  Congress  to  do  so  and  this  Court  has  recognized 
that  power.  The  Court  also  has  recognized  in  the  Perkins  case  that  Congress,  in 
committing  the  appointment  of  such  inferior  officers  to  the  heads  of  depart- 
ments, may  prescribe  incidental  regulations  controlling  and  restricting  the  latter 
in  the  exercise  of  the  power  of  removal."  272  U.S.  at  161. 

"The  Perkins  case  is  limited  to  the  vesting  by  Congress  of  the  appointment  of 
an  inferior  officer  in  the  head  of  a. department.  The  condition  upon  vhich  the 
pover  of  Congress  to  provide  for  the  removal  of  inferior  officers  rests  is  that  it 
shall  vest  the  appointment  in  someone  other  than  the  President  with  the  consent 
of  the  Senate."  Id.  at  162.  (Emphasis  added. ) 

It  follows  from  the  above  that,  although  the  Perkins  case  specifically  con- 
cerned appointment  (and  removal)  by  a  head  of  a  department,  the  rationale — 
that  the  power  to  regTilate  removal  derives  from  the  power  to  vest  the  appoint- 
inent — would  seem  to  be  applicable  when  appointment  is  vested  in  a  court 
of  law.  Indeed,  the  language  of  the  Myers  case  quoted  above,  bears  out  the 
conclusion  that   Congress  has  the  power   to  prescribe   "incidental   regulations 
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controlling  and  restricting  the  [office]  in  the  exercise  of  the  power  of  reniova!"' 
whenever  "it  shall  vest  the  appointment  in  some  one  other  tlian  the  President 
with  the  consent  of  the  Senate."  272  U.S.  "(2.  161.  162. 

Even  if  Congress  should  provide  in  legislation  estaiilishing  a  special  prosecu- 
torial apparatus  that  the  special  prosecutor  be  ai>iw)inted  b.v  tiie  President 
by  and  with  the  advice  and  consent  of  the  St>nate,  it  still  retains  sonie  power 
to  regulate  the  nomination  and  removal  of  tiie  officer  involved.  Congress  has 
always  exercised  the  power  to  prescribe  various  (pialifieations  for  ottice.  even 
though  by  doing  so,  the  President's  discTetiouar.v  i»ower  of  nomination  is  circum- 
scribed to  some  extent.  See,  Myers  v.  United  St(tfcf<,  272  U.S.  52.  2G4  (1H26) 
(Braiideis.  .J.,  dissenting)  :  Corwin.  Thv  FrcKiihnt :  Office  and  Powerx  TO  {2d  ed. 
1041)  ;  Note,  42  Harv.  L.  Rev.  426.  Such  qualifications  may  be  prescribed  "pro- 
vided they  are  not  so  minute  and  special  as,  in  effect,  to  leave  to  the  President  no 
real  freedom  of  choice  and  to  narrow  the  ixtssible  nominees  down  to  particular 
individuals  and  thus  make  them,  in  effect,  the  nominees  of  Congress  itself." 
Willoughbv,  Constitutional  Law  of  the  United  States,  S  667  (2d  ed.)  ;  see,  Myers 
V.  United  States,  272  U.S.  at  128.* 

Myers  v.  United  States,  272  U.S.  52  (1926)  was  the  first  case  to  discuss  at 
length  the  removal  powers  of  the  President  and  Congress  and  it  indicated  that 
tlie  President  had  broad  discretiona^ry  iioweis  to  remove  not  only  executive  offi- 
cers but  also  quasi-judicial  and  quasi-legislative  officers.  However,  this  expansive 
view  was  soon  cut  down  In  Humphrey's  Eieeutor  v.  United  States.  295  U.S.  602 
(1935)  which  "narrowly  eontiued  the  scope  of  the  Myers  decision  to  include  only 
'all  purely  executive  officers.'  "  See.  Wiener  v.  United  States,  357  U.S.  349  (195S). 

The  Humphrey's  case  involved  a  Federal  Trade  Commissioner  who  had  been 
removed  by  the  I*resident  witlK*ut  cause  as  required  by  statute.  The  Court  dis- 
tinguished such  an  officer  from  that  of  postmaster  involved  in  Myers,  the  latter 
being  described  as  "merely  one  of  the  units  in  the  executive  department  and  hence 
inherently  stibject  to  the  exclusive  and  illimitable  power  of  removal  by  the  Chief 
executive,  whose  subordinate  and  aid  he  is."  Humphrey's  E.i-<eutor  v.  Iiiit'd 
States.  295  U.S.  at  628.  The  Federal  Trade  Commission,  on  the  other  hand  is, 
according  to  the  Court  a  body  which  "cannot  in  any  proper  sense  be  characterized 
as  an  arm  or  an  eye  of  the  executive.  Its  duties  are  performed  without  executive 
leave  and.  in  the  contemplation  of  the  statute,  must  l)e  free  from  executive  con- 
trol." Id.  at  62<s.  The  Court  concluded  : 

"We  think  it  plain  und^r  the  Constitution  that  illimitable  pov,-er  of  removal 
is  not  possessed  by  the  President  in  respect  of  officers  of  the  character  of  those 
just  named.  The  authority  of  Congress,  in  creating  quasi-legislative  or  quasi- 
judicial  agencies,  to  require  them  to  act  in  discharge  of  their  duties  independ- 
ently of  executive  control  cannot  well  be  doubted:  and  that  authority  includes, 
as  an  appropriate  incident,  ixtwer  to  fix  the  period  during  which  they  shall  cf»n- 
tinue  in  office,  and  to  forbid  their  removal  except  for  cause  in  the  meantime.  For 
it  is  quite  evident  that  one  who  holds  his  office  only  during  the  pleasure  of  an- 
other, cannot  be  depended  upon  to  maintain  an  attitude  of  independence  against 
the  latter's  will." 

Although  the  act  of  prosecuting  is  generally  viewed  as  an  executive  activit.v, 
arguably  a  Special  Prosecutor's  Office  created  for  the  aforementioned  puriwses 
falls  outside  the  category  of  "purely  executive"  since  he  is  not  intended  to  be  an 
"arm  or  an  eye  of  the  executive."  Thus,  it  would  seem  that  in  order  to  insure 
independence,  Congress  would  have  the  power,  even  if  it  vested  appointment  in 
the  President  with  the  consent  of  the  Senate,  to  regulate  the  removal  of  the 
special  prosecutor  in  terms  of  specifying  and  limiting  the  cause  for  which  he 
could  be  discharged. 

SUMMAET 

On  the  basis  of  the  foregoing,  the  following  conclusions  would  seem  to  be 
warranted : 

(1)  Congress  has  the  power  to  create  an  Office  of  Special  Prosecutor  and  de- 
fine its  duties ; 


^  Jf  ConcrpsR  has  the  power  to  prescribe  qiualifieatioiis  for  those  officers  appoiiite-''  ?iy 
the  President  with  the  consent  of  Congress,  a  fortiori  it  would  seem  to  posses.s  power  to 
prescribe  (pialifieations  for  those  officers  whose  appointment  it  has  vested  in  the  President 
alone,  the  Courts,  or  heads  of  Departments.  As  the  Court  in  I'nitcd  i^tatcs  v.  PerJcinx,  tlO 
U.S.  4H?>,  48.'i   nsSfi)   noted  concerninp:  an  appointment  vested  in  a  head  of  a  department  : 

"The  head  of  a  Department  has  no  constitnticmal  prerogative  of  apDointment  to  offices 
Indejiendently  of  the  leirislation  of  Congress,  and  b.v  such  Icfrislatlon  lie  must  be  governed,, 
niit  only  in  making  appointments  but  in  all  that  is  incident  thereto." 

The  same  reasoning  would  seem  to  be  applicab'e  to  an  appointment  which  has  been 
vested  iu  a  court  of  law. 


(2)  Congrpss  may  vest  jippointiuent  of  tlip  special  ProseciTtor  in  the  courts  of 
law  pursuant  to  Article  II  of  the  Constitution  : 

(3)  Con.cress  lias  broad  powers  to  reRulatP  the  qualifications  and  removal  of 
an  officer  Tvho  has  been  appointed  by  a  court : 

(4)  Congress  also  has  p<nver  to  prescribe  rpialifications  and  restrict  removal 
of  an  officer  whose  functions  are  designeil  to  be  performed  indei>endently  of  the 
Executive  even  if  appointment  of  such  officer  is  vested  in  th^  President  by  and 
with  the  consent  of  the  Senate  : 

(o)  Due  Process  problems  may  arise  if  the  .indge  in  whom  appointment  of  the 
special  Prosecutor  is  vested  also  presides  over  any  proceedings  eventually 
brought  by  the  Prosecutor. 

Richard  Ehlke, 
Legislnfire  Attonieif, 
American  Law  Dhimmi. 


The  Brookixgs  Institutiox, 
177."  massachusetxa  avei^ue.  nw., 

Washinpton,  B.C.,  November  2,  i.97'3. 
Hon.  Peter  W.  Rodixo. 
T.S.  Houff  o/  Re^re-setitailrea, 
Washington.  D.C. 

Dear  Pete  :  I  have  jnst  comi>leted  research  on  the  removal  ix)wer,  which  i-e- 
lates  to  the  appointment  of  a  successor  to  Archibald  Cox,  and  am  enclosing  a 
copy  of  my  findings. 

To  the  question  "Can  Congress  Guarantee  Independen<"e  to  Cox's  Successor?,"' 
my  answer  is  affirmative — either  by  delegating  appointment  of  the  Special 
Prosecutor  to  the  courts  or  liy  fixing  his  term  and  limiting  Presidential  removal 
to  specified  causes. 

I  hope  to  get  this  article  published  in  the  next  week  or  so.  but  you're  free 
to  \ise  the  information  it  contains.  Besides  the  "decision  of  1780."  (see  Corwin, 
The  Prenidrnf:  Office  and  Poirrr-^.  W^~.  pp.  8.V95).  the  key  Court  deci.sions  are: 

1.  Myers  v.  U.S..  272  T.S  .12  ( 1026) .  largely  discarded  later. 

2.  Humphrev's  Executor  v.  U.S..  295  I'.S.  602  (1935).  the  leading  case 

3.  Morgan  v.  TYA.  115  F.  2nd  990  (CCA.  6th)    (1940) 

4.  AViener  v.  U.S..  357  U.S.  349  (1958) 
Best  wishes. 

Sincerely, 

Harry  Kraxz. 


Cax  Congress  Guarantee  IxnEPEXOEXCE  to  Cox's  Successor? 
(By  Harry  Krany) 

Can  Congress  guarantee  that  the  successor  to  Archibald  Cox  as  Watergate 
Special  Prosecutor  won't  be  fired  before  he  completes  his  work? 

Like  all  the  other  novel  constitutional  questions  raised  by  the  Watergate  scan- 
dals, this  one  can't  be  answered  definitely  until  a  case  reaches  the  U.S. 
Supreme  Court,  testing  whatever  law  Congress  may  pass.  However,  the  clues 
from  the  20th  century  court  rulings,  tracing  their  roots  back  to  the  great  "decisicm 
of  1789."  appear  to  support  the  view  that  Congress  can  either  turn  the  ap- 
pointment and  removal  power  of  an  indejiendent  special  prosecutor  over  to  Judge 
John  J.  Sirica  and  the  courts,  or  can  require  Congressional  concurrence  in  Presi- 
dential appointment  and  removal  of  a  new  appointee. 

In  the  leading  Supreme  Court  case  limiting  Presidential  removal  power,  the 
court  held  that  "one  who  holds  his  office  only  during  the  pleasure  of  another  can- 
not be  depended  upon  to  maintain  an  attitude  of  independence  against  the  hitter's 
will." 

Except  for  the  power  of  impeachment  of  the  President,  the  Vice  President  and 
all  "civil  officers  of  the  United  States,"  the  Constitution  is  silent  on  the  power 
to  remove  anyone  from  office.  Article  11,  which  deals  with  the  President's  author- 
ity, ,says  ( Sec.  2 )  : 

".  .  .  .  he  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  ambassadors,  other  public  ministers  and  consuls,  judges  of 
the  Supreme  Court,  and  all  other  officers  of  the  United  States,  whose  appoint- 
ments are  not  herein  otherwise  provided  for.  and  which  shall  be  established  liy 
law :  but  the  Congress  may  by  law,  vest  the  appointment  of  such  inferior  officers. 
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as  tliey  think  proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments." 

;  Shortly  after  adoption  of  the  Constitution,  the  first  House  of  Representatives 
split  into  four  separate  groups  debating  a  bill  proposed  by  James  Madison  to 
establish  a  Department  of  Foreign  Affairs.  The  opening  clause  of  that  law  (and 
similar  bills  also  passed  in  1789  creating  a  Secretary  of  the  Treasury  and  a 
Secretary  of  War)  provided  that  the  principal  officer  of  the  new  department  was 
"to  be  removable  from  office  by  the  President  of  the  United  States." 

Madison's  supporters  argued  that  the  removal  power  was  {in  "inherent"  or 
unwritten  element  of  the  Presidency ;  only  he  could  remove  a  department  head. 
The  faction  lead  by  Roger  Sherman,  who  had  been  a  member  of  the  Constitu- 
tional Convention  at  Philadelphia  as  well  as  a  .signer  of  the  Declaration  of  Inde- 
pendence, contended  that  the  removal  power  was  an  incident  of  the  power  of 
appointment,  shared  jointly  by  the  President  and  the  Senate.  This  view  was  sup- 
ported by  Alexander  Hamilton,  who  had  written  in  The  Federalist  Papers  the 
year  before  that  the  consent  of  the  Senate  "would  be  necessary  to  displace  as  well 
as  appoint,"  thereby  providing  ".stability  of  administration." 

A  third  choice  held  that  Congress,  under  a  clause  of  the  Constitution  author- 
izing it  to  make  all  laws  "necessary  and  proper"  for  carrying  out  any  power 
vested  in  the  U.S.  "or  in  any  department  or  officer  thereof."  could  locate  the 
power  of  removal  wherever  it  thought  fit.  And  a  fourth  small  group  urged  that, 
except  for  impeachment  or  a  common  law  writ,  an  officer  had  a  vested  right  in 
his  office  and  could  not  be  removed  for  the  term  of  his  appointment  as  fixed 
by  Congress. 

Faced  with  these  four  differing  interpretations  of  the  Constitutional  ambiguity, 
the  first  Congress  compromised  by  adopting  words  which  were  acceptable  to 
three  of  the  four  groups.  The  Madison  clause  providing  that  the  appointee  is  "to 
be  removable  by  the  President"  was  stricken,  and  in  its  place  was  inserted 
"whenever  the  said  principal  officer  shall  be  removed  from  office  by  the  President 
of  the  United  States." 

Satisfying  Madison's  pro-President  group,  the  compromise  implied  that  the 
President  already  had  the  power  of  removal,  in  certain  cases  at  least,  without 
grant  from  Congress.  Equally  mollified  was  the  third  faction,  since  in  this  bill 
Congress  placed  the  removal  power  in  the  President,  but  in  others  Congress 
could  require  Senate  concurrence.  And  the  fourth  cell  was  unaffected,  since  the 
Foreign  Affairs  Department  head  was  not  given  a  fixed  term,  but  could  be  re- 
moved at  will  by  the  President.  Only  Sherman's  followers,  who  inferred  a  con- 
stitutional right  for  the  Senate  to  share  in  the  President's  removal  power,  lost 
out.  So  divided  were  the  Founding  Fathers  that  it  took  Vice  President  Adams 
casting  the  tie-breaking  vote  as  presiding  officer  in  the  Senate,  to  push  through 
the  compromise  on  all  thi-ee  bills  creating  the  State,  Treasury  and  War 
Departments. 

In  view  of  the  strongly-held,  diverse  feelings  among  the  men  who  wrote  the 
Constitution  and  the  fear  of  the  Supreme  Court  about  getting  involved  in  this 
primarily  political  thicket,  it  is  little  wonder  that  the  court  for  140  years  managed 
to  side-step  every  occasion  for  resolving  the  question  of  the  extent  and  location 
of  the  removal  power.  It  was  not  until  1926  that  the  Court  handed  down  the  first 
of  four  decisions,  dealing  with  the  removal  power  and  all  harking  back  to  the 
compromise  of  1789. 

In  the  famous  Oregon  postmaster  case  in  1926,  Frank  S.  Myers  had  been  ap- 
pointed by  the  President,  with  the  consent  of  the  Senate,  for  a  term  of  four  years. 
Before  his  term  expired,  his  resignation  was  demanded  by  the  President :  when 
Myers  refused,  he  was  discharged.  On  appeal,  the  Supreme  Court  upheld  Myers' 
discharge.  The  opinion  by  Chief  Justice  Taft,  who  had  served  as  President  before 
assuming  the  bench,  backed  the  Madisonian  argument  that  only  the  President 
could  remove  executive  officers  appointed  hy  him  (with  Senate  consent)  and  that 
an  1876  law  requiring  the  Senate  to  consent  to  removal  of  postmasters  was  void. 

In  19.3.5,  however,  the  Supreme  Court  retreated  from  its  divided  Myers  de- 
cision in  what  has  become  the  leading  case  on  removal  power.  Less  than  two  years 
after  William  E.  Humphrey,  a  member  of  the  Federal  Trade  Commission,  had 
been  reappointed  by  President  Herbert  Hoover  and  confirmed  by  the  Senate  for 
a  seven-year  term,  newly-inaugurated  President  Franklin  D.  Roosevelt  requested 
Humphrey's  resignation  on  the  ground  that  they  disagreed  on  pu])lic  policy: 
Humphrey  refused,  and  the  President  "removed"  him  from  office.  Humphrey  sued 
for  back  pay,  and  the  Supreme  Court  ruled  in  his  favor. 

The  FTC  Act  allows  removal  of  a  commissioner  only  for  causes  specified 
in  that  law,  and  since  the  Commission  acts  primarily  as  a  quasilegislative  agency. 
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Congress  may  limit  the  President's  power  of  removal,  the  court  decided.  Scrap- 
ping most  of  Justice  Taft's  argument  eight  years  earlier,  Justice  Sutherland 
wrote : 

"Whether  the  power  of  the  President  to  remove  an  oflScer  shall  prevail  over 
the  authority  of  Congress  to  condition  the  power  by  fixing  a  definite  term  and 
precluding  a  removal  except  for  cause,  will  depend  upon  the  character  of  the 
oflBce ;  the  Myers  decision,  affirming  the  power  of  the  President  alone  to  make 
the  removal,  is  confined  to  purely  executive  oflScers ;  and  as  to  officers  of  the 
kind  here  under  consideration,  we  hold  that  no  removal  can  be  made  during 
the  prescribed  term  for  which  the  officer  is  appointed,  except  for  one  or  more 
of  the  causes  named  in  the  applicable  statute." 

Ironically,  both  Myers  and  Humphrey  died  before  the  court  ruled  on  their 
claims.  In  two  later  cases,  the  Supreme  Court  has  applied  the  distinction 
established  in  the  Humphrey  case  and  quoted  with  approval  Justice  Sutherland's 
remark  that  "one  who  holds  his  office  only  during  the  pleasure  of  another  cannot 
be  depended  upon  to  maintain  an  attitude  of  independence  against  the  latter's 
will." 

In  1940,  President  Roosevelt  removed  Dr.  E.  A.  Morgan  from  the  chairmanship 
of  TVA  for  refusal  to  produce  evidence  to  substantiate  charges  Morgan  had 
levelled  at  his  fellow  directors.  The  act  of  Congress  creating  TVA  permits  re- 
moval of  any  member  of  the  board  either  by  concurrent  resolution  of  both  houses 
of  Congress  (without  presidential  signature)  or  by  the  President  alone  if  the 
board  member  is  guilty  of  applying  "political  tests"  in  TVA  staff  appointments. 
Although  President  Roosevelt's  grounds  for  removing  Morgan  were  not  stated 
in  the  TVA  legislation,  the  Api)eals  Court  upheld  the  firing  because  TVA  was 
primarily  an  executive  or  administrative  function  and  the  President's  action 
was  within  his  duty  to  "take  care  that  the  laws  be  faithfully  executed."  TVA, 
said  the  court,  "is  not  to  be  aligned  with  the  FTC,  the  ICC,  or  other  administra- 
tive bodies  mainly  exercising  clearly  quasi-legislative  or  quasi-judicial  functions." 

In  its  last  major  pronouncement  on  the  removal  power,  in  1958,  the  Supreme 
Court  applied  a  "variant  of  the  constitutional  issue  decided  in"  the  Humphrey 
case,  ruling  that  President  Eisenhower  could  not  fire  Myron  Wiener,  a  member 
of  the  War  Claims  Commission,  to  make  way  for  "personnel  of  my  own  selection." 
The  commission  had  been  established  by  Congress  with  "jurisdiction  to  receive 
and  adjudicate  according  to  law"  World  War  II  damage  claims.  Members  were 
appointed  by  tlie  President  with  the  Senate's  consent,  but  Congress  made  no 
provision  for  removal. 

Justice  Felix  Frankfurter,  writing  for  the  Court,  said  the  "essence"  of  the 
Humphrey  decision  was  that  it 

".  .  .  drew  a  sharp  line  of  cleavage  between  officials  who  were  part  of  the  Ex- 
ecutive establishment  and  were  thus  removable  by  virtue  of  the  President's 
constitutional  power,  and  those  who  are  members  of  a  body  to  exercise  its 
judgment  without  the  leave  of  hindrance  of  any  other  official  or  any  department 
of  the  government,  as  to  whom  a  power  of  removal  exists  only  if  Congress  may 
fairly  be  said  to  have  conferred  it.  This  sharp  differentiation  derives  from  the 
difference  in  functions  between  those  who  are  part  of  the  Executive  establish- 
ment and  those  whose  tasks  require  absolute  freedom  from  Executive  inter- 
ference." 

Declaring  that  the  function  of  the  War  Claims  Commission  was  of  an  "intrinsic 
judicial  character,"  the  court  concluded  that  "no  such  power  (as  claimed  by  him) 
is  given  to  the  President  directly  by  the  Constitution,  and  none  is  impliedly 
conferred  upon  him  by  statute  simply  because  Congress  said  nothing  about  it. 
The  philosophy  of"  the  Humphrey  case  "precludes  such  a  claim,"  Frankfurter 
ruled. 

In  short,  the  Supreme  Court  cases  of  the  past  four  decades  seem  to  hold  that 
the  President  has  unlimited  power  to  remove  those  whom  he  appoints  to  carry 
out  his  purely  executive  or  administrative  powers,  but  that  Congress  in  carrying 
out  any  of  its  constitutional  powers  maiy  delegate  quasi-judicial  appointments  to 
the  courts  or  may  limit  the  President  to  removal  for  specific  causes  during  a  fixed 
term,  or  may  require  concurrence  by  one  or  both  houses  in  any  presidential  re- 
moval of  a  quasi-legislative  or  quasi-judicial  appointee. 

A  special  Watergate  prosecutor  would  not  only  need  quasi-legislative  powers 
of  investigation  and  quasi-judicial  powers  of  prosecution,  but  would  "require 
absolute  freedom  from  executive  interference,"  in  the  words  of  Justice  Frank- 
furter. 

Thus,  either  the  Hart-Bayh  bill  which  would  delegate  appointment  and  re- 
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moval  power  of  the  Special  Prosecutor  to  Judge  Sirica,  or  the  Percy  bill  to  allow 
the  President  to  appoint  the  prosecutor  with  Senate  concurrence,  but  allow  either 
house  to  overrule  a  presidential  firing,  would  be  constitutionally  permissible. 
Even  in  the  Myers  case  in  1926,  Justice  Oliver  Wendell  Holmes  declared  : 

-"The  duty  of  the  President  to  see  that  the  laws  be  executed  is  a  duty  that  does 
not  go  beyond  the  laws  or  require  him  to  achieve  more  than  Congress  sees  fit  to 
leave  within  his  power." 
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Statement  of  the  Honoeable  Tom  Railsback  (R.,  III.),  Before  the  House 
JuDiciABT  Subcommittee  on  Criminal  Justice 

October  31,  1973 

AN  INDEPENDENT  SPECIAL  PROSECUTOR 

Mr.  Chairman,  I  am  gratified  to  the  Subcommittee  for  permitting  me  to  testify 
on  the  important  legislative  proposals  it  has  before  it  today. 

The  public  outrage  and  outcry  which  has  arisen  as  a  result  of  the  President's 
firing  of  Special  Prosecutor  Archibald  Cox,  the  subsequent  abolishment  of  his 
office  and  the  resignation  of  the  Attorney  Greneral  and  Deputy  Attorney  General 
will  not  subside  until  the  American  public  is  assured  that  there  will  be  a  vigorous 
and  fair  investigation  of  any  and  all  allegations  arising  out  of  Watergate  and 
other  activities  relating  to  the  1972  Presidential  campaign  and  election.  The  na- 
tion has  been  shocked  and  shaken  and  demands  action  to  restore  public  trust  in 
our  democratic  institutions  and  processes.  This  subcommittee  has  the  burden  of 
taking  the  first  steps  in  restoring  public  confidence  and  demonstrating  the  ability 
of  the  Government  to  provide  for  the  fair  and  impartial  administration  of  justice. 
I  am  confident  you  will  take  prompt  and  decisive  action. 

I  have  given  a  great  deal  of  thought  to  the  question  of  an  independent  special 
prosecutor  which  would  be  established  by  statute.  In  my  opinion,  the  American 
public  will  accept  nothing  less  than  a  totally  independent  special  prosecutor  and, 
in  view  of  the  recent  Presidential  actions,  they  deserve  nothing  less  and  we 
delude  ourselves  if  we  believe  otherwise.  I  seriously  doubt  that  a  special  prosecu- 
tor within  the  executive  branch,  operating  under  any  restrictions — can  provide 
the  necessary  assurance  of  a  complete  and  fair  investigation  and  allay  the  fears 
and  apprehension  of  the  American  public  and  the  Congress  as  well. 

Our  principal  goal  must  be  to  restore  public  faith  and  confidence,  and  to  that 
end,  only  a  prosecutor  independent  of  the  executive  branch  and  the  legislative 
branch  is  acceptable.  I  therefore  support  legislation  providing  for  the  reestablish- 
ment  of  an  office  of  special  prosecutor  with  a  special  prosecutor,  appointed  by  the 
judicial  branch,  who  has  complete  and  full  authority  to  engage  in  a  thorough 
investigation  of  all  allegations  of  criminal  and  civil  offenses  arising  out  of  the 
1972  Presidential  election  and  related  matters. 

As  you  are  well  aware,  numerous  bills  have  already  been  introduced  on  the 
matter  of  a  special  prosecutor.  I  have  reviewed  those  calling  for  a  judicially 
appointed  special  prosecutor  and  have  incorporated  many  of  their  key  features  in 
legislation  of  my  own  which  was  introduced  today.  With  your  permission,  I  would 
like  to  briefly  outline  my  proposal,  calling  attention  to  several  unique  provisions. 

The  measure  I  have  introduced  calls  for  the  establishment  of  an  independent 
office  of  Special  Prosecutor,  the  head  of  which  is  to  be  appointed  by  the  judges  of 
the  Federal  District  Court  for  the  District  of  Columbia. 

The  Special  Prosecutor  would  have  authority  to  investigate  and  prosecute 
offenses  relating  to  the  Watergate  breakin  activities  related  to  the  1972  Presiden- 
tial campaign  and  allegations  of  criminal  offenses  involving  the  President  or 
other  Presidential  appointees. 
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The  method  of  appointment  of  the  new  Special  Prosecutor  is  based  on  the 
recommendation  of  the  American  Bar  Association  and  is  the  method  by  which 
vacancies  in  tlie  office  of  U.S.  Attorney  may  now  be  filled.  By  this  approach  we 
would  avoid  the  problems  of  selection  by  a  single  individual  who  could  ultimately 
sit  on  a  case  brought  by  the  individual  so  named.  Removal  of  the  Special  Prosecu- 
tor could  only  be  made  by  the  District  Court  for  neglect  of  duty,  willful  viola- 
tions of  the  Act  or  the  commission  of  extraordinary  improprieties.  The  President 
is  given  authority  to  petition  the  District  Court  for  removal  on  the  grounds  that 
the  Special  Prosecutor  is  preventing  or  impairing  the  faithful  execution  of  the 
laws  of  the  United  States. 

I  would  only  conclude  that  the  Government  stands  at  an  important  crossroads 
today  and  your  work  is  critically  important  in  putting  us  on  the  right  path.  I  want 
to  thank  you  again  for  the  opportunity  to  appear  as  a  witness  today. 


Common  Cause, 

2030  M  Street, 
Washington,  D.G.,  November  6,  1973. 
Hon.  Peter  W.  Rodino, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Chairman  Rodino  :  Common  Cause  is  concerned  about  the  continued  in- 
tegrity of  the  Watergate  investigation  and  prosecutions  in  light  of  recent  events. 
We  urge  prompt  passage  of  legislation  establishing  an  Office  of  Special  Prosecu- 
tor to  be  directed  by  a  person  selected  by  the  Judiciary. 

We  have  had  two  memoranda  prepared  on  issues  raised  by  the  proposed  legis- 
lation. One  examines  the  constitutionality  of  the  proposal  and  concludes  that 
appointment  of  the  Special  Prosecutor  by  the  Judiciary  is  constitutional.  The 
other  reviews  the  history  of  the  Watergate  prosecution  and  concludes  that  only 
the  appointment  of  a  prosecutor  completely  independent  of  the  Administration 
will  conform  to  the  prohibition  against  conflict  of  interest  in  the  American  Bar 
Association's  Canons  of  Ethics. 

I  believe  these  are  important  pieces  of  legal  research  and  request  that  they  be 
included  in  the  record  of  your  Committee's  hearings  on  the  appointment  of  a 
Special  Prosecutor. 
Sincerely, 

John  W.  Gardner,  Chairman. 
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AHNOLD     &     POHTEH 

JAMES  A.  OOBKtN 

I22S    NINETEENTH    STREET,   N  .  W.  stepmim  l.miit 

BROOKSLCY   UAMQ 
WASHINGTON,  O.  C.  2003e  patricx  r.  j.  mac 


October  29,  1973 


Mr.  John  W.  Gardner  =' coo- 

Chairman 
Common  Cause 
2030  M  Street,  N.W. 
Washington,  D.C.   20036 

Dear  Mr.  Gardner: 

You  have  requested  our  opinion  regarding  certain 
aspects  of  the  establishment  by  former  Attorney  General 
Elliot  L.  Richardson  in  June  1973  of  a  Special  Watergate 
Prosecution  Force  under  the  direction  of  a  Special  Prosecutor, 
the  discharge  by  the  Special  Watergate  Prosecution  Force 
(hereafter  "Watergate  Prosecution  Force")  of  its  mandate, 
and,  finally,  of  the  recent  dismissal  of  Special  Prosecutor 
Archibald  Cox. 

In  the  following  pages,  we  review  the  creation  of 
the  Watergate  Prosecution  Force,  the  scope  of  its  activities 
in  light  of  its  jurisdiction  under  the  Department  of  Justice 
regulation  defining  its  mandate,  28  C.F.R.  0.37  (hereafter 
"§  0.37"),  and  the  current  status  of  the  Watergate  prosecution 
in  the  wake  of  the  events  of  October  29,  1973.   In  brief  our 
conclusions  are: 
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(1)  The  establishment  of  the  Watergate  Prosecution 
Force  and  the  appointment  of  Mr.  Cox  as  Special  Prosecutor 
was  a  lawful  and  appropriate  commitment  undertaken  by 
President  Nixon  and  Attorney  General  Richardson  to  investi- 
gate and  prosecute  the  Watergate  affair  and  other  incidents 
and  offenses  involving  the  President,  his  staff  and  appointees; 

(2)  The  activities  of  the  Special  Prosecutor  and 
the  Watergate  Prosecution  Force  between  its  establishment  on 
June  4,  1973  and  its  purported  cibolition  on  October  22,  1973, 
insofar  as  those  activities  have  been  revealed  by  the  public 
record,  did  not  transgress  the  mandate  provided  by  §  0.37; 

(3)  In  its  current  status,  under  the  general  super- 
vision of  Acting  Attorney  General  Robert  H.  Bork  and  the 
direct  control  of  Assistant  Attorney  General  Petersen,  or  under 
a  new  Special  Prosecutor  within  the  Department  of  Justice,  the 
continued  investigation  and  prosecution  of  the  matters  for 
which  the  Watergate  Prosecution  Force  was  responsible  cannot 
proceed  further  without  creating  impermissible  conflicts   of 
interest  on  the  part  of  the  supervising  Justice  Department 
officials  which: 

(a)  contravene  the  Canons  of  Ethics; 

(b)  impair  public  confidence  in  the  integrity 
of  the  prosecution,  of  the  criminal  justice  system,  and  the 
United  States  Government  itself;  and 

(c)  impair  the  conduct  of  the  prosecution. 

FACTS 

On  April  30,  1973,  President  Nixon  accepted  the 
resignation  of  White  House  assistants  H.R.  Haldeman,  John  D. 
Ehrlichman,  and  John  W.  Dean  III,  and  of  Attorney  General 
Richard  G.  Kleindienst.   According  to  the  statement  issued  by 
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the  President  on  this  occasion,  Attorney  General  Kleindienst 
"asked  to  be  relieved  as  Attorney  General  because  he  felt 
that  he  could  not  appropriately  continue  as  head  of  the 
Justice  Department  now  that  it  appears  its  investigation  of 
the  Watergate  and  related  cases  may  implicate  individuals 
with  whom  he  has  had  a  close  personal  and  professional  asso- 
ciation."  Presidential  Documents  431  (April  30,  1973).   The 
President  observed  that  in  resigning,  "Mr.  Kleindienst  has 
acted  in  accordance  with  the  highest  standards  of  public  ser- 
vice and  legal  ethics."   Id.   While  accepting  Kleindienst ' s 
resignation,  Mr.  Nixon  simultaneously  announced  that  the  name 
of  Elliot  L.  Richardson,  then  Secretary  of  Defense,  would  be 
submitted  to  the  Senate  as  nominee  to  be  the  new  Attorney 
General. 

On  the  evening  of  April  30,  1973,  President  Nixon 
explained  these  developments  to  the  nation  in  a  television 
address.   With  respect  to  the  Attorney  General-designate, 
Mr.  Nixon  said  that  he  had  directed  him  to  do  "everything 
necessary  to  ensure  that  the  Department  of  Justice  has  the 
confidence  and  trust  of  every  law-abiding  person  in  this 
country."   Id.  at  434.   Further,  the  President  said  that  he 
had  given  Richardson  "absolute  authority"  over  "the  Watergate 
case  and  related  matters."   Id.   Finally,  he  said,  "I  have 
instructed  him  that  if  he  should  consider  it  appropriate,  he 
has  the  authority  to  name  a  special  supervising  prosecutor 
for  matters  arising  out  of  the  case."   Id.  at  434-35. 

Confirmation  hearings  began  before  the  Senate  Judiciary 
Committee  on  May  9,  1973.   The  Attorney  General-designate,  who 
remained  on  the  stand  through  five  additional  days  of  hearings 
(May  10,  14,  15,  21,  and  22),  announced  at  the  commencement  of 
his  testimony,  that  before  the  Committee  acted  on  his  nomina- 
tion, he  would  select  "a  highly  qualified  and  experienced  in- 
dividual of  high  character  and  broad  experience  for  the  role 
of  special  prosecutor  in  the  Watergate  case  and  related  matters." 
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Hearings  Before  the  Conunit'tee  on  the  Judiciary  of  the  United 
States  Senate,  Nomination  of  Elliot  L.  Richardson  to  be 
Attorney  General,  93d  Cong.,  1st  Sess.  4  (May  9,  1973)  (here- 
after "Richardson  Confirmation  Hearings.")   Richardson  stated 
that  he  had  already  consulted  with  individuals  and  organiza- 
tions, including  the  President  of  the  American  Bar  Association, 
seeking  candidates  for  the  Special  Prosecutor  position. 

The  balance  of  the  hearings  was  mainly  devoted  to  an 
exhaustive  review  of  the  terms  of  the  charter  that  would  be 
given  the  Special  Prosecutor.   On  May  21,  1973,  Mr.  Richardson 
introduced  his  designee  for  the  position,  Professor  Archibald 
Cox  of  the  Harvard  Law  School,  formerly  Solicitor  General  of 
the  United  States.   At  the  same  time,  he  presented  to  the 
Committee  the  provisions  of  the  mandate  which  Professor  Cox 
had  agreed  to  undertake.   As  reported  in  The  New  York  Times 
for  May  17,  1973,  that  mandate  conferred  broad  jurisdiction V 
on  the  Special  Prosecutor,  granting  him  "full  authority  for 
investigating  and  prosecuting"  three  categories  of  matters: 

(1)  "...  offenses  against  the  United 
States  arising  out  of  the  unauthorized 
entry  into  Democratic  National  Committee 
headquarters  at  the  Watergate  ..." 

(2)  "...  all  offenses  arising  out  of 
the  1972  Presidential  election  for  which 
the  special  prosecutor  deems  it  necessary 
and  appropriate  to  assume  responsibility 
..."  and 

(3)  "allegations  involving  the  President, 
members  of  the  White  House  staff,  or 
Presidential  appointees.  ..." 


V   In  several  respects,  Mr.  Richardson's  guidelines  went  be- 
yond the  provisions  of  S.  Res.  109,  introduced  May  8,  1973,  by 
Senator  Adlai  Stevenson,  Jr.,  of  Illinois  for  himself  and  29 
other  Democratic  Senators,  which  requested  the  Attorney  General- 
designate  to  take  specified  steps  to  ensure  the  independence  of 
the  Special  Prosecutor. 
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The  guidelines  also  stated  that  the  Special  Prosecutor's 
jurisdiction  would  extend  to  "any  other  matters  assigned 
to  him  by  the  Attorney  General . " 

In  carrying  out  this  jurisdiction,  the  guidelines 
provided  that  the  Special  Prosecutor's  powers  would  involve 
"full  authority"  over  all  steps  of  the  investigation  and 
prosecution,  including,  inter  alia: 

" — Conducting  proceedings  before  grand 
juries  and  any  other  investigations  he 
deems  necessary; 

— Reviewing  all  documentary  evidence 
available  from  any  source,  as  to  which 
he  shall  have  full  access; 

— Determining  whether  or  not  to  contest 

the  assertion  of  'executive  privilege' 

or  any  other  testimonial  privilege.  ..." 

The  guidelines  provided  that  "The  personnel  assigned  .  .  . 
to  the  Watergate  Special  Prosecution  Force  .  .  .  shall  be 
responsible  only  to  the  special  prosecutor.  ..."    It 
provided  that  the  Special  Prosecutor: 

"will  have  the  greatest  degree  of 
independence  that  is  consistent  with 
the  Attorney  General ' s  statutory  account- 
ability for  all  matters  falling  within 
the  jurisdiction  of  the  Department  of 
Justice.   The  Attorney  General  will  not 
countermand  or  interfere  with  the  special 
prosecutor's  decision  or  actions.   The 
special  prosecutor  will  not  be  removed 
from  his  duties  except  for  extraordinary 
improprieties  on  his  part." 
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Finally,  the  guidelines  provided  that  the  Special  Prose- 
cutor would  continue  to  carry  out  these  functions  "with 
the  full  support  of  the  Department  of  Justice"  until  the 
tasks  were  finished,  or  "until  a  date  mutually  agreed  upon 
between  the  Attorney  General  and  himself." 

Following  the  examination  of  Mr.  Cox  by  the  Com- 
mittee and  of  these  guidelines,  both  the  Committee  and  the 
Senate  acted  favorably  upon  the  nomination  of  Mr.  Richardson. 
After  his  confirmation,  on  June  4,  1973,  the  guidelines  were 
embodied  in  a  regulation  duly  promulgated  by  the  Department  of 
Justice,  and  Professor  Cox  was  appointed  Special  Prosecutor. 

The  Watergate  Prosecution  Force  grew  to  a  staff  of 
approximately  thirty-five  lawyers,  supported  by  approximately 
sixty  investigators,  secretaries  and  other  personnel.   Its 
work  was  organized  into  five  task  forces,  each  with  discrete 
responsibilities,  as  follows: 

(1)  The  Watergate  task  force,  with 
responsibilities  for  offenses  arising 
out  of  the  break-in  itself  and  the  en- 
suing cover-up; 

(2)  The  campaign  financing  task  force, 
with  responsibilities  for  offenses 
against  the  Corrupt  Practices  Act  of 
1925,  the  Federal  Election  Campaign  Act 
of  1971,  and  of  campaign  finance  regula- 
tory provisions; 

(3)  The  task  force  concerned  with  illegal 
abuses  of  Government  power  by  White  House 
staff  officials,  including  the  so-called 
Ellsberg  break-in,  other  operations  of 
"the  plumbers"  and  abuses  of  national 
security  agencies,  and  abuses  of  the  In- 
ternal Revenue  Service; 
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(4)  The  campaign  offenses  task  force, 
covering  "dirty  tricks"  coiranitted  during 
the  1972  campaign,  such  as  the  work  of 
Donald  Segretti  in  connection  with  the 
1972  Florida  primary  campaign  and  else- 
where ; 

(5)  The  ITT  task  force,  concerned  with 
circumstances  surrounding  the  settlement 
in  1971  of  the  antitrust  suit  alleging 
violations  of  Section  7  of  the  Clayton 
Act  by  the  Department  of  Justice  against 
the  International  Telephone  &  Telegraph 
Corporation  (  1971  Trade  Cases  1!  73, 
665),  and  alleged  perjury  in  that 
connection  at  hearings  held  in  1972  be- 
fore the  Senate  Judiciary  Committee  re- 
garding the  confirmation  of  Richard  G. 
Kleindienst  as  Attorney  General. 

On  July  13,  197  3,  staff  members  of  the  Senate  Select 
Committee  on  Presidential  campaign  activities  (hereafter 
"Senate  Watergate  Committee"),  in  the  course  of  examining 
Alexander  Butterfield,  Administrator  of  the  Federal  Aviation 
Administration,  and  formerly  an  aide  to  former  White  House 
Chief  of  Staff  H.R.  Haldeman,  learned  that  President  Nixon 
had  arranged  for  the  recording  on  tape  of  conversations  taking 
place  in  certain  of  his  offices  as  well  as  on  certain  White 
House  telephone  conversations.   In  light  of  this  revelation, 
the  Special  Prosecutor  on  July  23,  1973,  requested  that  the 
White  House  turn  over  to  him  9  separate  tapes  of  conversations 
involving  the  President,  Messrs.  Haldeman,  Ehrlichman,  Dean, 
Mitchell,  and  other  figures.   The  President  refused  the  re- 
quest.  Cox  subpoenaed  the  tapes,  and  then,  after  the  President 
declined  to  honor  the  subpoena,  Cox  filed  suit,  seeking  to 
enforce  the  subpoena  requiring  that  the  tapes  be  turned  over 
to  him  for  possible  presentation  to  the  grand  jury.   The 
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District  Court,  on  August  29,  1973,   held  that  the  President 
was  not  free,  as  his  counsel  claimed,  to  withhold  the  tapes 
or  to  determine  for  himself  the  scope  of  "executive  privilege" 
in  the  circumstances  of  the  case.   The  Court  ordered  the  tapes 
submitted  to  itself,  for  determination  as  to  which  portions 
were  relevant  to  the  investigation  and  unprotected  by  national 
security  or  other  privilege  and  hence  required  to  be  turned 
over  to  the  Special  Prosecutor.   The  President  appealed  the 
District  Court's  decision.   On  October  12,  1973,  the  Court 
of  Appeals,  sitting  en  banc,  affirmed  the  District  Court's 
order,  with  certain  modifications. 

Following  the  Court  of  Appeals  decision,  reports 
appeared,  later  confirmed  by  the  parties,  that  negotiations 
were  in  progress  between  the  Special  Prosecutor  and  counsel 
to  the  President,  concerning  the  President's  response  to  the 
decision.   On  October  19,  1973,  the  last  day  remaining  of  the 
period  within  which  the  President  was  entitled  to  seek  review 
of  the  decision,  White  House  Press  Secretary  Ron  Ziegler 
announced  that  the  President  would  not  exercise  his  right  to 
appeal  to  the  Supreme  Court,  nor  would  he  comply  with  the 
terms  of  the  Court  of  Appeals'  affirmance  of  the  District 
Court's  order.   Rather  than  comply  with  the  order,  the  President 
would  submit  summaries  prepared  by  himself  and  authenticated  by 
Senator  John  Stennis.   It  was  further  announced  that  the 
President  had  determined  that  the  Special  Prosecutor  was  to  re- 
frain in  the  future  from  seeking  any  additional  Presidential 
materials  similar  to  the  tapes  covered  by  the  District  Court's 
order. 

These  actions  by  the  President  produced  the  following 
developments : 

(1)  The  resignation  of  Attorney  General 
Elliot  L.  Richardson; 

(2)  The  resignation  or  firing  of  Deputy 
Attorney  General  William  S.  Ruckelshaijs; 
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(3)  The  appointment  of  Solicitor  General 
Robert  H.  Bork  as  Acting  Attorney  General; 

(4)  The  dismissal  by  Bork,  on  the  President's 
orders,  of  Special  Watergate  Prosecutor  Archibald  Cox; 

(5)  The  abolition  by  Bork,  on  the  President's 
orders,  of  the  Special  Watergate  Prosecution  Task  Force  esta- 
blished within  the  Department  of  Justice  on  June  4,  1973, 
pursuant  to  §  0.37; 

(6)  The  reassignment  of  the  Watergate  Task 
Force's  functions,  as  stated  in  §  0.37,  to  Assistant  Attorney 
General  Henry  Petersen,  under  the  supervision  of  Acting  Attorney 
General  Bork. 

The  Special  Prosecutor  explained  his  rejection  of  the 
President's  settlement  and  offer  in  a  press  conference  held 
during  the  afternoon  of  October  20,  stating  that  he  would  seek 
full  compliance  with  the  Court's  order  with  respect  to  the 
tapes  covered  thereby,  and  would  continue  to  seek  other  similar 
materials  pertinent  to  his  investigation.   The  Special  Prosecutor 
also  disclosed  then  for  the  first  time  that,  over  a  considerable 
period,  he  and  his  staff  had  sought  numerous  additional  materials 
from  the  White  House,  some  of  which  the  White  House  had  failed 
to  provide  up  to  that  point. 

Considerable  adverse  public  reaction  followed  the 
President's  actions.   In  light  of  the  public  disapproval,  the 
President  reversed  his  position  with  respect  to  the  tapes. 
At  2:00  P.M.  on  the  afternoon  of  October  23,  1973,  his  counsel. 
Professor  Charles  Alan  Wright,  announced  that  the  President 
would  comply  with  the  terms  of  the  District  Court's  order, 
as  modified  by  the  Court  of  Appeals.   The  President  did  not. 
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however,  reverse  or  alter  his  decision  to  require  the  dis- 
missal of  Mr.  Cox  or  to  reinstate  the  Watergate  Prosecution 
Force. 

ANALYSIS 


A.   The  Establishment  of  the  Watergate  Prosecution  Force. 

The  Watergate  Prosecution  Force  was  provided  for 
as  noted  above,  in  a  regulation  duly  promulgated  by  the 
Attorney  General.   Order  No.  517-73,  38  Fed.  Reg.  14688 
(June  4,  1973)   The  regulation  was  codified,  until  "abo- 
lished" in  October  1973,  as  28  C.F.R.  §  0.37.V 

The  provisions  of  §  0.37,  matching  the  terms  of 
the  guidelines  reviewed  by  the  Senate  during  the  Richardson 
Confirmation  Hearings,  are  manifestly  authorized  by  perti- 
nent statutes. **/   In  the  first  instance,  the  Attorney  General 
is  authorized  to  supervise  the  conduct  of  the  investigations 
and  prosecutions  covered  by  §  0.37,  by  virtue  of  28  U.S.C. 
§  519,  which  provides  that,  "Except  as  otherwise  authorized 
by  law,  the  Attorney  General  shall  supervise  all  litigation 
to  which  the  United  States  ...  is  a  party.  .  .  . "***/ 


V  The  legality  of  the  action  of  Acting  Attorney  General 
Bork  carrying  out  the  President's  instruction  to  "abolish" 
the  Watergate  Prosecution  Force  has  been  challenged  by  a  com- 
plaint filed  October  23  in  the  U.  S.  District  Court  for  the 
District  of  Columbia.   Nader  v.  Bork,  C.A.  No.  1954-73. 

**/  Authority  to  promulgate  regulations  is  vested  by  5  U.S.C. 
§  301  in  the  heads  of  all  executive  departments  (the  Depart- 
ment of  Justice  is  declared  by  28  U.S.C.  §  501  to  be  an  execu- 
tive department)  for  various  broad  pxorposes,  including  "... 
the  distribution  and  performance  of  its  business.  .  .  .") 

***/   It  may  also  be  noted  that  under  28  U.S.C.  §  509,  with 
exceptions  not  pertinent  here,  "All  functions  of  other  offi- 
cers of  the  Department  of  Justice  and  all  functions  of  agencies 
and  employees  of  the  Department  of  Justice  are  vested  in  the 
Attorney  General.  ..." 
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Under  28  U.S.C.  §  510,  the  Attorney  General  is  authorized  to 
delegate  his  authority  through  "such  provisions  as  he  consi- 
ders appropriate  authorizing  the  performance  by  any  other 
officer,  employee,  or  agency  of  the  Department  of  Justice  of 
any  function  of  the  Attorney  General." 

The  broad  language  of  §  510  ("such  provisions  as  he 
considers  appropriate" )  gives  ample  support  to  the  delegation 
by  Attorney  General  Richardson  of  the  very  broad  authority 
granted  Special  Prosecutor  Cox.   The  statute  is,  indeed,  sus- 
ceptible of  a  construction  which  would  authorize  a  still 
broader  delegation,  conferring  all  the  Attorney  General's 
authority  with  respect  to  the  matters  covered  by  §  0.37, 
rather  than  merely  "the  greatest  degree  of  independence  con- 
sistent with  the  Attorney  General's  statutory  accountability 
for  all  matters  falling  within  the  jurisdiction  of  the  Depart- 
ment of  Justice,"  as  provided  by  §  0.37. 

During  the  hearings  on  his  confirmation,  the  point 
was  pressed  by  certain  members  of  the  Committee  that 
Mr.  Richardson  should  not  even  retain  "ultimate  authority" 
over  the  business  of  the  Special  Prosecutor,  but  that  he  should 
and  could  delegate  to  the  Special  Prosecutor  complete  respon- 
sibility, as  in  a  case  where  the  Attorney  General  recuses  him- 
self from  consideration  of  a  particular  matter.   See  Richardson 
Confirmation  Hearings  at  13-14,  68-69.   The  Attorney  General- 
designate  contended  that  such  a  complete  delegation  was  unau- 
thorized, unless  the  Congress  by  statute  carved  out  an  explicit 
exception  to  28  U.S.C.  §§  516,  519;*/  he  also  contended  that 


V   28  U.S.C.  §  516  provides: 

Except  as  otherwise  authorized  by  law,  the  conduct 
of  litigation  in  which  the  United  States  ...  is  a 
party,  and  securing  evidence  therefore,  is  reserved 
to  the  officers  of  the  Department  of  Justice,  under 
the  direction  of  the  Attorney  General.   (Emphasis 
added. ) 
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thus  to  take  the  Special  Prosecutor  entirely  out  of  the  line 
of  command  within  the  Department  would  create  practical  dif- 
ficulties for  the  Special  Prosecutor,  with  respect  to  the 
latter 's  relations  with  and  access  to  resources  and  personnel 
under  the  jurisdiction  of  other  divisions  and  agencies  of  the 
Department.   Id.  at  69.   The  Special  Prosecutor's  mandate  as 
ultimately  reviewed  by  the  Committee  and  embodied  in  §  0.37, 
reflected  the  view  of  the  Attorney  General-designate,  retain- 
ing for  him  ultimate  "statutory  accountability"  for  the 
Special  Prosecutor's  business,  while  vesting  in  the  Special 
Prosecutor  "the  greatest  degree  of  independence  consistent" 
with  such  retention  of  authority  by  the  Attorney  General, 
while  undertaking  that  the  Attorney  General  would  not  "counter- 
mand or  interfere  with  the  Special  Prosecutor's  decisions  or 
actions,"  and  not  remove  the  Special  Prosecutor  "except  for 
extraordinary  improprieties.  ..." 

Nor  can  there  be  any  question  that  §  0.37  represented 
an  "appropriate"  delegation  of  authority  within  the  meaning  of 
§  510.   The  basis  of  the  establishment  of  the  Watergate  Prose- 
cution Force  under  the  direction  of  the  Special  Prosecutor  was 
the  widespread  perception  that  for  the  Attorney  General  and  his 
direct  subordinates  in  the  Department  of  Justice  to  maintain 
working  control  over  the  investigation  of  charges  involving  the 
White  House,  would  put  him  and  the  agency  in  the  position  of 
serving  two  masters.   The  Attorney  General-designate  emphasized 
this  problem  at  the  outset  of  the  hearings.   Richardson  Confir- 
mation Hearings  at  4.   Other  leaders  of  the  government  and  of 
the  bar  concurred,  among  them  Robert  Meserve,  then  President  of 
the  American  Bar  Association.*/  There  is  strong,  indeed  over- 


y   See  the  "President's  Page,"  59  A. B.A.J.  681  (July  1973): 

The  Watergate  scandal  .  .  .  has  posed  serious 
challenges  to  the  legal  profession  because  .  .  . 
the  faith  of  the  American  people  in  the  justice 
system,  and  in  the  governmental  structure  itself, 
are  at  stake. 

[Footnote  continued  on  next  page] 
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whelming,  basis  in  logic  and  legal  ethics  for  this  position, 
in  the  considerations  specified  below. 

(1)   Amenability  to  Presidential  Control 

Without  a  Special  Prosecutor,  insulated  from  inter-  '^ 
ference  by  the  kind  of  guarantees  afforded  Professor  Cox  by 
§  0.37,  Justice  Department  authorities  in  charge  of  the  inves- 
tigation of  the  matters  within  his  jurisdiction  would  have 
been  in  the  position  of  investigating  and  possibly  prosecu- 
ting their  own  superior  and  his  most  intimate  associates. 
Both  the  Attorney  General  and  the  Assistant  Attorney  General, 
Criminal  Division,  on  whom  would  have  fallen  direct  responsi- 
bility for  the  investigation  in  the  absence  of  §  0.37,  are 
direct  Presidential  appointees.   The  investigation  itself  was 
expressly  focused  on  acts  involving  the  President  and  his 
closest  associates  —  the  V7atergate  break- in  and  the  cover-up, 
offenses  arising  out  of  the  1972  Presidential  election,  and 
"allegations  involving  the  President,  members  of  the  White 
House  staff,  or  Presidential  appointees.  ..."   The  most  fun- 
damental political  and  personal  interests  of  the  President 
were  necessarily  threatened  by  an  investigation  with  this  man- 
date. 


[Footnote  continued  from  previous  page] 

The  Association's  initial  response  was  to 
call  publicly  for  the  appointment  of  a  special 
prosecutor  of  recognized  statute  and  integrity, 
clearly  disassociated  from  those  implicated  and 
completely  free  to  carry  out  his  tasks.   Soon 
after  his  nomination  to  be  attorney  general, 
Elliot  Richardson  announced  that  he  would  appoint 
an  independent  prosecutor  and  invited  the  Asso- 
ciation's co-operation  in  the  selection.   The  Ad- 
ministration Committee  of  the  Board  of  Governors 
acted  promptly  in  authorizing  me  to  consult  with 
him  as  to  qualified  individuals  under  consideration. 
In  the  course  of  doing  so,  I  advised  Mr.  Richardson 
.  .  .  that  I  considered  it  to  be  of  the  utmost  im- 
portance that  the  person  chosen  have  complete  free- 
dom —  in  fact  as  well  as  in  appearance  —  to  pursue 
the  investigations  wherever  they  might  lead. 
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In  light  of  the  above  considerations,  it  would  seem 
that  neither  the  Attorney  General,  the  Assistant  Attorney 
General,  nor  any  officer  subject  to  their  direct  control 
could  assume  responsibility  for  the  matters  covered  by  §  0.37, 
consistent  with  Canon  5  of  the  Code  of  Professional  Responsi- 
bility.  Canon  5  provides  that  "A  lawyer  Should  Exercise 
Independent  Professional  Judgment  on  Behalf  of  a  Client." 
Ethical  Consideration  5-1  goes  on  to  state: 

The  professional  judgment  of  a  lawyer  should 
be  exercised,  within  the  bounds  of  the  law, 
solely  for  the  benefit  of  his  client  and 
free  of  compromising  influences  and  loyalties. 
Neither  his  personal  interests,  the  interests 
of  other  clients,  nor  the  desires  of  third 
persons  should  be  permitted  to  dilute  his 
loyalty  to  his  client.   (Emphasis  added.) 

It  would  seem  obvious  that  "compromising  influences  and  loyal- 
ties" within  the  meaning  of  EC  5-1  are  inherent  in  the  assump- 
tion by  a  Presidential  appointee  of  direct  control  over  the 
matters  covered  by  §  0.37. 

Furthermore,  on  the  historical  record  of  the  past 
year  and  one  half,  this  conflict  of  interest  was  not  merely 
theoretical.   Prior  to  the  assumption  by  Mr.  Cox  of  the  re- 
sponsibility for  the  investigation,  Justice  Department  autho- 
rities and  other  officials  under  the  President's  supervision 
had  quite  plainly  failed  to  launch  an  effective  investigation. 
On  August  29,  1972,  the  President  stated  that  a  thorough  in- 
vestigation of  the  Watergate  affair  had  been  conducted  by  his 
counsel,  John  W.  Dean  III,  which  had  demonstrated  that  no  in- 
dividuals then  serving  in  the  Government  had  been  involved  in 
the  break-in.*/  According  to  Dean's  sworn  testimony  before 


*/  The  President  stated,  "Within  our  own  staff,  under  my  direc- 
tion. Counsel  to  the  President,  Mr.  Dean,  has  conducted  a  com- 
plete investigation  of  all  leads  which  might  involve  any  preseiit 
members  of  the  White  House  or  anybody  in  the  government .  I  can 
say  categorically,  that  this  investigation  indicates  that  no  one 
presently  employed,  was  involved  in  this  very  bizarre  incident." 
Presidential  Docvunents  1306  (August  29,  1972) 
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the  Senate  Watergate  Committee,  no  such  investigation  was  ever 
conducted.   See  Hearings  Before  the  Senate  Select  Cotnmittee  on 
Presidential  Campaign  Activities,  93d  Cong.,  1st  Sess.  955-56 
(June  25,  1973)  (hereafter  "Senate  Watergate  Hearings"). 

Subsequently,  on  April  30,  1973,  in  his  address  to 
the  nation  on  the  Watergate  investigation.  President  Nixon 
stated  that,  on  March  21,  he  "personally  assimied  responsi- 
bility for  coordinating  intensive  new  inquiries,"  and  that  he 
"personally  ordered  those  conducting  the  investigations  to 
get  all  the  facts  and  to  report  them  directly  to  me,  right 
here  in  this  office."   Presidential  Doc\iments  434  (April  30, 
1973)   Assistant  Attorney  General  Petersen  subsequently  tes- 
tified under  oath  to  the  Senate  Watergate  Committee  that  he 
could  not  recall  receiving  any  such  order  from  the  President. 

During  this  period,  on  April  18,  1973,  the  President 
personally  ordered  the  Assistant  Attorney  General,  Henry 
Petersen,  to  ignore  the  burglary  of  the  offices  of  Dr.  Lewis 
Fielding,  Daniel  Ellsberg's  psychiatrist,  on  the  groiand  that 
this  was  a  matter  of  national  security  not  properly  cognizable 
by  the  criminal  process.   The  Ellsberg  break-in  was  not  publicly 
revealed  until  April  27,  1973,  when  the  President  changed  his 
mind  on  the  urging  of  Assistant  General  Petersen  and  Attorney 
General  Kleindienst,  and  permitted  the  Justice  Department  to 
make  disclosure  to  the  District  Court  conducting  the  Ellsberg 
trial.   During  the  Senate  Watergate  Committee  hearings,  the 
former  Deputy  Director  of  the  Central  Intelligence  Agency,  now 
Commandant  of  the  U.  S.  Marine  Corps,  and  the  former  Acting 
Director  of  the  Federal  Bureau  of  Investigation,  testified  that 
strong  efforts  had  been  made  by  the  highest  officials  on  the 
White  House  staff,  invoking  the  name  of  the  President,  to  en- 
courage the  C.I. A.  to  ask  the  F.B.I,  to  desist  from  its  inves- 
tigation of  alleged  illegal  "laundering"  of  campaign  contributions 
through  Mexican  Intermediaries  to  the  Committee  to  Re-elect  the 
President  (hereafter  "CREEP"),  which  funds  ultimately  passed 
through  a  bank  account  in  the  name  of  one  of  the  Watergate  bur- 
glars. 
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On  April  17,  1973,  the  President  stated  that  he  had 
"expressed  to  the  appropriate  authorities  my  view  that  no 
individual  holding,  in  the  past  or  present,  a  position  of 
major  importance  in  the  Administration  should  be  given  immu- 
nity from  prosecution."  Presidenti>?l  Documents  384  (April  17, 
1973)   This  statement  was  widely  interpreted  to  preclude  in- 
vestigators from  using  an  effective  device  to  encourage  the 
divulgence  of  information  about  other  individuals  involved  in 
activities  under  investigation,  a  central  concern  expressed 
during  the  hearings  on  Mr.  Richardson's  nomination,  as  was 
specifically  reflected  in  §  0.37. 

Against  this  historical  background,  in  light  of  the 
Code  of  Professional  Responsibility,  the  effort  by  Attorney 
General  Richardson  to  insulate  the  investigation  from  the 
direct  control  of  officials  directly  amenable  to  Presidential 
control  was  manifestly  "appropriate"  within  the  meaning  of 
28  U.S.C.  §  510. 

(2)   Assistant  Attorney  General  Petersen's  potential 
status  as  a  witness. 

A  basic  aspect  of  the  subsidiary  principles  imple- 
menting Canon  5  is  the  injunction  against  an  attorney  serving 
as  counsel  and  witness  in  the  same  proceeding.   This  policy  is 
stated  in  Ethical  Considerations  EC  5-8  and  EC  5-9.   It  is 
enforced  through  Disciplinary  Rules  5-101  and  5-102,  which 
provide  in  pertinent  part: 

DR  5-101   Refusing  Employment  When  the  Interests 
of  the  Lawyer  May  Impair  his  Indepen- 

dent  Professional  Judgment. 

*         *         * 
(B)   A  lawyer  shall  not  accept  employment  in 
contemplated  or  pending  litigation  if  he  knows  or 
it  is  obvious  that  he  or  a  lawyer  in  his  firm 
ought  to  be  called  as  a  witness,  except  that  he 
may  undertake  the  employment  and  he  or  a  lawyer 
in  his  firm  may  testify: 
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(4)   As  to  any  matter,  if  refusal  would 
work  a  substantial  hardship  on  the  client 
because  of  the  distinctive  value  of  the 
lawyer  or  his  firm  as  counsel  in  the  parti- 
cular case. 

DR  5-102  Withdrawal  as  Counsel  When  the  Lawyer 
Becomes  a  Witness 

(A)   If,  after  undertaking  employment  in 
contemplated  or  pending  litigation,  a  lawyer 
learns  or  it  is  obvious  that  he  or  a  lawyer  in 
his  firm  ought  to  be  called  as  a  witness  on 
behalf  of  his  client,  he  shall  withdraw  from 
the  conduct  of  the  trial  and  his  firm,  if  any, 
shall  not  continue  representation  in  the  trial, 
except  that  he  may  continue  the  representation 
and  he  or  a  lawyer  In  his  firm  may  testify  in 
the  circumstances  enumerated  in  DR  5-101 (B) (1) 
through  ( 4 ) . 

While  we  express  no  opinion  as  to  whether  these  disciplinary 
rules  would  actually  have  been  violated  by  Assistant  Attorney 
General  Petersen's  continued  conduct  of  the  case,  it  is  evi- 
dent a  substantial  question  could  be  raised  under  these  provi- 
sions about  the  propriety  of  such  a  course.   On  the  basis  of 
facts  now  on  the  public  record,  Mr.  Petersen  could  well  become 
a  witness  to  charges  growing  out  of  a  number  of  matters  under 
the  jurisdiction  of  the  Special  Prosecutor  under  §  0.37,  espe- 
cially in  view  of  the  continuing  contact  between  John  Dean  and 
Petersen  regarding  the  status  of  the  Watergate  investigation 
from  June  1972  through  March  1973. 


(3)   Assistant  Attorney  General  Petersen's  pro- 
fessional and  personal  relationships  to  targets  of  the 
investigation . 
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Assistant  Attorney  General  Petersen,  though  a 
career  civil  servant  of  the  highest  personal  reputation  for 
competence  and  integrity,  was  nevertheless  a  close  associate 
of  individuals  threatened  by  the  investigations  placed  under 
the  Special  Prosecutor's  jvurlsdiction,  especially  former 
Attorney  General  John  Mitchell  and  former  Assistant  Attorney 
General  Robert  Mardian.   Mr.  Mitchell's  successor,  Richard  G. 
Kleindienst,  took  note  of  this  problem  when  he  submitted  his 
resignation  on  April  30,  1973,  and  President  Nixon  acknow- 
ledged it  in  accepting  Kleindienst' s  resignation,  as  noted 
above.   While  Mr.  Petersen's  ties  to  former  associates  such 
as  Mr.  Mitchell  may  have  not  been  so  close  as  those  of 
Mr.  Kleindienst,  nevertheless  the  difference  would  appear  to 
be  a  matter  of  degree.   As  such,  on  this  additional  ground, 
the  fitness  of  Mr.  Petersen  to  continue  as  supervisor  of  these 
investigations  may  be  seriously  questioned  under  Canon  5, 
especially  EC  5-1. 

(4)   Assistant  Attorney  General  Petersen's 
personal  stake  in  decisions  made  in  the  course  of  his 
prior  investigation. 

Another  element  militating  in  favor  of  the  substitu- 
tion of  a  special  prosecutor  for  Mr.  Petersen  was  the  fact 
that  he  had  already  conducted  an  investigation  which,  in  the 
light  of  intervening  revelations,  the  Special  Prosecutor  would 
reexamine  and  possibly  reverse.   One  such  decision  was 
Mr.  Petersen's  determination  to  decline  to  investigate  "dirty 
tricks"  operations  growing  out  of  the  1972  Nixon  ceunpaign, 
e.g..  tha  Sffigretti  operation.         Another  such  apparent 
decision  was  the  failure  of  the  Department  of  Justice  up  to 
the  time  of  the  promulgation  of  §  0.37  to  pursue  the  request 
of  members  of  the  Senate  Judiciary  Committee  to  examine  testi- 
mony presented  at  hearings  held  in  the  spring  of  1972  concern- 
ing the  nomination  of  Mr.  Kleindienst  as  Attorney  General,  for 
possible  perjury  in  connection  with  the  ITT  affair.   Partly  in 
recognition  of  this  problem,  no  doubt.  Attorney  General 
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Richardson  subsequently  specifically  assigned  responsibility 
for  investigating  the  ITT  matter  to  the  Watergate  Prosecution 
Force. 

(5)  The  possibility  that  prospective  informants 
might  be  deterred  from  disclosing  information. 

A  further  significant  risk  of  impairing  the  effec- 
tiveness of  the  investigation,  inherent  in  placing  it  under 
the  supervision  of  Presidential  appointees  loyal  to  the 
President  and  within  his  direct  control,  is  the  likelihood 
that  prospective  informants  would  be  deterred  from  disclosing 
information.   Regardless  of  the  good  faith  and  professional 
standards  which  Mr.  Petersen  and  other  officials  possessed 
in  fact,  it  could  well  have  seemed  extremely  dangerous  for 
prospective  informants  to  turn  over  information  to  such  offi- 
cials, if  the  information  was  damaging  to  the  President  and 
if  the  informants  were  vulnerable  to  White  Kouse  retaliation. 
This  problem  might  have  seemed  a  real  one  to  Attorney  General 
Richardson,  or  to  prospective  informants,  because  of  the  his- 
tory revealed  to  the  public  at  the  Senate  Watergate  Hearings 
of  contact  between  Mr.  Petersen  and  Mr.  Dean  and  other  White 
House  officials  during  the  previous  months. 

(6)  The  possibility  that  targets  of  the  inves- 
tigation would  be  unfairly  treated. 

A  contrary  —  though  very  real  —  problem  inherent 
in  the  conduct  of  a  prosecution  by  individuals  in  a  situation 
of  apparent  divided  loyalty  is  the  possibility  that  targets 
and  defendants  might  be  treated  with  excessive  harshness. 
Senator  Hart,  for  example,  stressed  that,  regardless  of  the 
true  nature  of  an  Attorney  General's  good  faith  and  loyalties 
in  a  matter  such  as  Watergate,  the  public  would  regard  him  as 
"the  administration's  man,"  rather  than  "their  [the  public's] 
man."   Richardson  Confirmation  Hearings  at  15.   To  overcome 
such  suspicions,  a  Presidentially  appointed  prosecutor  might 
well  be  motivated,  however  unconsciously,  for  example,  to  indict 
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on  evidence  which  under  other  circumstances  he  might  consider 
insufficient.   Such  unfortunate  and  unfair  actions  would  be 
considerably  less  likely  if  responsibility  were  placed  in  the 
hands  of  a  prosecutor  whose  decisions  to  forego  prosecution 
would  not  automatically  be  suspect  in  the  eyes  of  the  public. 

(7)   The  appearance  of  justice. 

Finally,  the  promulgation  of  §  0.37  was  appropriate, 
irrespective  of  the  validity  vel  non  of  all  the  foregoing  con- 
siderations, because  of  the  fact  that  the  Code  of  Professional 
Conduct  is  concerned  as  much  with  assuring  that  the  legal 
system  provides  the  appearance  as  it  is  with  the  reality  of 
justice  and  fairness.   See  Canon  9.   See  also  American  Bar 
Association  Project  on  Standards  for  Criminal  Justice,  Stan- 
dards Relating  to  the  Prosecution  Function  and  the  Defense 
Function  §  1.2(a)  (Approved  Draft  1971).^  This  aspect  of 
Attorney  General  Richardson's  responsibilities  was  emphasized 
both  by  the  Senate  Judiciary  Committee  during  his  confirmation 
hearings  (Richardson  Confirmation  Hearings  14-15)  and  by  Presi- 
dent Nixon  himself  in  his  announcement  of  Mr.  Richardson's 
nomination,  when  the  President  said: 

"I  have  directed  him  to  do  everything  necessary 
to  ensure  that  the  Department  of  Justice  has  the 
confidence  and  the  trust  of  every  law-abiding 
person  in  this  country."   Presidential  Documents 
434  (April  30,  1973) 

On  this  ground  alone,  the  promulgation  of  §  0.37  was  plainly 
appropriate. 


*/  This  section  provides  that :   "A  prosecutor  should  avoid 
the  appearance  or  reality  of  a  conflict  of  interest  with 
respect  to  his  official  duties." 


402 


B.   The  Adherence  by  the  Watergate  Prosecution  Force  to 
its  Mandate 


The  express  basis  of  the  President's  decision  to 
instruct  the  Attorney  General  to  discharge  Special  Prosecutor 
Cox  and  to  abolish  the  Watergate  Prosecution  Force  was  not 
that  the  Force  had  exceeded  its  jurisdiction  in  its  investi- 
gation.  On  the  contrary,  Mr.  Cox  was  discharged  for  his  re- 
fusal to  comply  with  conditions  which  were  utterly  inconsistent 
with  his  mandate.   These  conditions  were  (1)  not  to  contest 
the  President's  proposal  —  subsequently  withdrawn  —  to  sub- 
stitute an  authenticated  summary  of  the  tapes  for  the  tapes 
themselves  in  response  to  the  Court's  order,  and  (2)  the  in- 
struction not  to  seek  any  further  tapes,  documents,  or 
Presidential  materials  similar  to  the  tapes.   See  letters 
exchanged  between  Special  Prosecutor  Cox  and  Charles  Alan 
Wright,  counsel  to  the  President,  dated  October  19,  1973.   Al- 
though there  is  some  dispute  between  Cox  and  Wright  as  to  the 
precise  scope  of  the  class  of  materials  which  Cox  had  been 
instructed  to  refrain  from  seeking, J^/  there  is  no  doubt  that, 
for  Cox  to  agree  to  any  such  limitation  would  have  violated 
the  provisions  of  §  0.37.**/ 


^/  Wright  stated  on  this  point : 

In  what  you  list  as  point  four  you  describe 
my  position  as  being  that  you  "must  categorically 
agree  not  to  subpoena  any  other  White  House  tape, 
paper,  or  document."   When  I  indicated  that  the 
ninth  of  your  comments  on  the  18th  was  unacceptable, 
I  had  in  mind  only  what  I  referred  to  in  my  letter 
as  "private  presidential  papers  and  meetings,"  a 
category  that  I  regard  as  much,  much  smaller  than  the 
great  mass  of  White  House  documents  with  which  the 
President  has  not  personally  been  involved. 

**/   Former  Attorney  General  Richardson  indicated  at  his  press 
conference  on  October  23,  1973,  that  the  President's  intention 

[Footnote  continued  on  next  page] 
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Nor  can  there  be  any  basis  for  contending  that  the 
Special  Prosecutor's  investigations  had  exceeded  his  mandate, 
insofar  as  the  public  record  discloses.   It  is  known  that  the 
investigation  had  gone  beyond  the  immediate  Watergate  inci- 
dent itself  and  the  ensuing  cover-up.   Some  of  these  inquiries 
evidently  caused  concern  within  the  White  House.   In  the 
Washington  Post  for  October  28,  1973  (p.  A6) ,  for  example,  it 
is  reported  that  at  a  news  briefing  at  the  White  House  on 
October  22,  1973,  General  Alexander  Haig,  the  President's 
Chief  of  Staff,  stated  that  "There  are  many  of  us  who  have 
been  somewhat  concerned  about  .  .  .  what  on  occasion  appear 
to  be  roamings  outside  the  jurisdiction  of  the  charter."   In 
the  same  article,  it  is  reported  that  the  President  himself 
was  especially  "irritated"  by  the  investigation  of  the  Water- 
gate Prosecution  Force  into  the  payment  by  agents  of  Howard 
Hughes  of  $100,000  to  President  Nixon's  friend,  Charles  G. 
Rebozo.*/  However,  the  provisions  of  §  0.37  show  that  Mr.  Cox's 


[Footnote  continued  from  previous  page] 

to  preclude  access  by  the  Special  Prosecutor  to  further  Presi- 
dential materials  was  both  crucial  to  the  President's  position 
and  the  basis  for  Mr.  Richardson's  own  refusal  to  carry  out 
the  instruction  to  discharge  Mr.  Cox  and  his  resignation.   In 
an  interview  with  CBS  News  on  October  24,  1973,  the  former 
Special  Prosecutor  indicated  that  he  maintained  a  flexible  posi- 
tion with  respect  to  the  settlement  of  the  immediate  question 
of  the  President's  response  to  the  Court  order.   Transcript  of 
CBS  Evening  News  with  Walter  Cronkite  4  (October  24,  1973) 
(hereafter  "Cox  CBS  Interview"):   "We  could  have  talked  that 
through,  I  think,  except  that  when  Mr.  Wright  came  into  the 
picture,  he  said,  'You'll  never  get  the  tapes'  —  or  other 
evidence  of  Presidential  conversations,  and,  to  my  way  of 
thinking,  it  was  that  that  really  cut  off  the  discussions." 

V   In  his  October  24  interview  with  Mr.  Cox,  Walter  Cronkite 
raised  this  issue: 

iFootnote  continued  on  next  page] 
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jurisdiction  was  intended  to  go  far  beyond  the  Watergate  inci- 
dent itself  and  that  his  mission  clearly  encompassed  matters 
such  as  the  Hughes-Rebozo  transaction  or  the  controversy  over 
campaign  contributions  by  the  dairy  lobby.   The  mandate  ex- 
tended to  "all  offenses  arising  out  of  the  1972  Presidential 
election"  and,  finally,  to  all  "allegations  involving  the 
President,  members  of  the  White  House  staff,  or  Presidential 
appointees,  and  any  other  matters  assigned  to  him  by  the 
Attorney  General."   During  the  hearings  on  his  nomination,  the 
Attorney  General-designate  and  Senator  Kennedy  had  the  fol- 
lowing exchange,  which  cogently  summarizes  his  representations 
to  the  Committee  as  to  the  scope  of  the  Special  Prosecutor's 
jurisdiction  (Richardson  Confirmation  Hearings  44-45) : 

Senator  KENNEDY.   The  inclusion  of 
activities  that  were  prior  to  the  campaign  — 
the  noncampaign  activities  by  some  of  the 
conspirators  while  in  government,  would  that 
be  included  as  well? 


[Footnote  continued  from  previous  page] 

"CRONKITE:   Mr.  Cox,  clearly  there  was  a  line,  or 
lines,  of  investigation,  aside  from  Watergate,  or 
peripheral  to  Watergate,  that  worried  the  White 
House.   Can  you  tell  us  what  they  were? 

"COX:   Not  —  with  any  assurance.   We  were  carrying 
on  investigations  into  the  abuses  of  national  security 
and  other  government  agencies  like  the  Internal 
Revenue  Ser-  —  Service.   I  say  the  abuses  —  into  the 
possible  abuse,  because  we  hadn't  gotten  to  the  point 
where  anyone  could  find  guilt  or  innocence  either  way. 
There  were  inquiries  being  pushed  into  the  raising  of 
campaign  funds,  particularly  some  very  large  funds 
raised  in  close  conjunction  with  White  House  staff  in 
1970  and  raised,  I  think,  chiefly  in  cash.  — "   Cox 
CBS  Interview  6. 
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Secretary  RICHARDSON.   I  think  so,  if 
I  understand  what  you  are  saying.   I  would 
like  just  to  go  back  for  a  moment  to  a 
point  I  made  earlier;  namely,  that  it  seems 
to  me  that  given  the  variety  of  acts  or 
activities  that  have  come  to  light  lately, 
the  only  common  denominator  that  seems  to 
me  relevant  in  deciding  what  the  scope  of 
the  jurisdiction  of  the  special  prosecutor 
should  be  is  the  involvement  of  White  House 
personnel,  major  administration  appointees, 
or,  as  you  have  added  and  I  agree,  people 
who  were  part  of  the  Committee  to  Reelect. 

Senator  KENNEDY.   Both  within  the  cam- 
paign, the  CREEP  campaign  and  — 

Secretary  RICHARDSON.   Yes,  Senator 
Kennedy  —  to  put  it  another  way,  what  is 
involved  here  is  a  situation  in  which  the 
confidence  in  the  conduct  of  governmental 
and  political  processes  has  reached  a  crisis 
stage.   A  special  prosecutor  should  be 
charged  with  responsibility  for  matters 
that  affect  that  confidence.   So  this,  I  ' 
think,  is  in  the  broadest  sense  the  touch- 
stone that  should  determine  what  areas  are 
assigned  to  him.   (Emphasis  added.) 

The  hearings  on  Mr.  Richardson's  nomination  are  replete  with 
other  statements  by  Messrs.  Richardson  and  Cox,  by  members  of 
the  Committee,  and  by  other  Senators*/  to  the  effect  that  the 


V  Senators  Cranston  and  Goldwater  wrote  a  letter  to  the 
Committee  expressing  their  concern  that  matters  such  as 
the  Ellsberg  break-in  be  made  subject  to  the  Special  Pros- 
ecutor's jurisdiction.   The  Attorney  General-designate  and 
members  of  the  Committee  agreed  that  the  break-in  was  plainly 
covered  by  the  provisions  of  the  mandate.   Richardson  Con- 
firmation Hearings  191-92. 
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Special  Prosecutor  should,  and  under  the  provisions  subse- 
quently embodied  in  §  0.37  would,  have  authority  fully  as 
broad  as  the  literal  reading  of  the  terms  of  the  mandate. 
See  Richardson  Confirmation  Hearings  153-54,  191-92,  213. 
None  of  the  activities  attributed  to  any  of  the  five  task 
forces  described  above  nor  discussed  by  Mr.  Cox  in  his  CBS 
Interview,  nor  mentioned  by  any  other  public  source  of  which 
we  are  aware  has  described  an  investigation  which  roamed 
beyond  the  extremely  broad  provisions  of  §  0.37. 


C.   The  Reassignment  of  the  Functions  of  the  Special  Prosecutor 
to  the  Assistant  Attorney  General,  Criminal  Division,  and 
the  Acting  Attorney  General,  or  to  a  new  Presidentially- 
appointed  Special  Prosecutor. 

The  dismissal  of  Special  Prosecutor  Cox  and  the 
subsequent  repeal  of  §  0.37  by  Acting  Attorney  General  Bork, 
has  been  challenged,  as  noted  above,  in  a  complaint  filed 
October  23,  1973,  in  the  District  Court  for  the  District  of 
Columbia.   Nader  v.  Bork,  C.A.  No.  1954-73.   The  discharge  of 
Mr.  Cox  is  alleged  to  be  unlawful,  in  that  it  contravenes  the 
terms  of  §  0.37,  which  was  in  effect  at  the  time  of  this 
action,  October  20,  1973.   The  subsequent  repeal  of  the  regu- 
lation, undertaken  on  October  22,  1973,  is  further  challenged, 
on  the  ground  that,  as  Acting  Attorney  General,  Mr.  Bork  did 
not  possess  sufficient  authority  to  make  this  decision.   The 
authority  of  an  Acting  Attorney  General,  other  than  the  Deputy 
Attorney  General,  is  based  on  28  U.S. C.  §  508(b),  which  allegedly 
confers  more  limited  authority,  encompassing  only  "caretaker" 
functions,  than  is  conferred  on  the  Deputy  Attorney  General 
acting  as  Attorney  General  under  28  U.S.C.  §  508(a).   Cf . 
Williams  v.  Phillips,  360  F.  Supp.  1363  (D.D.C.  1973). 

Whatever  the  outcome  of  Nader  v.  Bork,  the 
investigation  is  presently  under  the  direct  control  of 
Assistant  Attorney  General  Petersen  and  Acting  Attorney  General 
Bork,   The  President,  in  his  news  conference  of  October  26, 
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1973,  stated  his  intention  to  name  a  new  Special  Prosecutor 
within  the  Justice  Department,  while  making  it  clear  that 
Mr,  Cox's  successor,  when  one  is  appointed,  would  not  be 
permitted  to  exercise  the  right  recognized  by  the  courts 
[In  re  Subpoena  to  Nixon,  360  F.  Supp.  1  CD.D.C.  1973), 
aff d,  Nos.  73-1962,  1967,  1989  (D.C.  Cir.  October  12, 
1973)]  to  seek  "presidential  docioments"  in  court.*/  For 
the  reasons  stated  in  Section  A  of  this  letter,  above,  we 
believe  that  this  arrangement,  as  it  now  exists  or  as  it 
would  under  the  President's  plan,  creates  an  impermissible 
relationship  within  the  Executive  Branch,  and  creates  the 
appearance  and  reality  of  conflict  of  interest  in  tffe  ad- 
ministration of  the  investigations  initiated  by  the  VTatergate 
Prosecution  Force. 

Moreover,  to  the  seven  considerations  noted  in 
Section  A,  as  to  the  inappropriateness  in  May  and  June  1973 
of  housing  the  Watergate  investigation  in  the  Department  of 
Justice  under  the  direct  control  of  the  Assistant  Attorney 
General  and  the  Attorney  General,  at  least  two  additional 
considerations  would  now  have  to  be  counted  against  this 
arrangement: 

(1)   The  possibility  that  the  Department  of  Justice 
may  not  litigate  against  the  President. 

In  a  widely  noted  article.  Professor  Alexander 
Bickel  of  the  Yale  Law  School  contended  in  September  1973 
that  the  Special  Prosecutor's  quest  for  tapes  withheld  by 
President  Nixon  was  nonjusticiable  in  that  it  was  not  a 
"case  or  controversy"  within  the  meaning  of  Article  II  of 
the  Constitution.   A.  M.  Bickel,  "The  Tapes,  Cox,  Nixon,"  The 
New  Republic  13  (September  29,  1973).   The  basis  of  Professor 


V  The  decision  of  the  Court  of  Appeals  is  published  at 
p.  S. 19303  of  the  Congressional  Record  for  October  18, 
1973. 
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Bickel's  position  vas  that  the  suit  was  a  "contrived  contro- 
versy" because,  technically  —  as  it  seemed  at  the  time  — 
Mr.  Cox  was  not  Mr.  Nixon's  adversary,  but  his  subordinate. 
Id.  at  14.   Now  that  the  President  has  in  fact  discharged 
Mr.  Cox,  the  position  suggested  by  Professor  Bickel  would 
have  considerable  force  as  applied  to  the  Attorney  General 
himself,  and  it  would  have  substantial  force  applied  even 
to  a  Special  Prosecutor  within  the  Justice  Department  (as 
opposed  to  a  Special  Prosecutor  established  by  legislation 
outside  the  control  of  the  President) .   To  the  extent  that 
this  conclusion  has  merit,  any  official  of  the  Justice  De- 
partment would  be  precluded  from  litigating  in  pursuit  of 
the  tapes,  memoranda,  and  other  Presidential  materials  which 
the  President  had  sought  to  prevent  Special  Prosecutor  Cox 
from  seeking. 

(2)   The  Demonstration  by  President  Nixon  that  he 
will  not  delegate  full  authority  to  investigate  certain 
matters  placed  under  the  jurisdiction  of  the  Watergate 
Prosecution  Force  by  §  0.37. 

The  most  significant  difference  between  the  current 
situation  and  the  situation  prevailing  at  the  time  of  the 
adoption  of  §  0.37,  is  the  recent  decision  by  President  Nixon 
to  nullify  that  mandate.   Recent  events  make  it  considerably 
more  difficult  to  expect,  and  for  the  public  to  believe,  that 
the  President  would  maintain  the  independence  of  an  investi- 
gation managed  by  other  officials  answerable  to  him,  or  that 
he  would  permit  them  to  continue  with  an  investigation  which 
transgressed  what  he  considered  proper  bounds.   In  light  of 
the  events  of  October  20,  1973,  this  conclusion  would  not  be 
entirely  vitiated,  even  if  the  President  were  to  alter  the 
position  taken  at  his  news  conference  of  October  26,  1973, 
so  as  to  give  his  new  Special  Prosecutor  the  full  authority 
originally  granted  Mr.  Cox.   Hence,  the  conflicts  of  interest, 
noted  above,  which  would  have  plagued  an  investigation  directed 
by  Assistant  Attorney  General  Petersen  in  May  and  June  of  1973, 
would  at  this  time  be  exacerbated  by  any  arrangement  under  the 
control  of  the  President. 
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While  we  express  no  opinion  here  as  to  the  constitu- 
tionality of  the  various  proposals  under  consideration  by  the 
Congress  for  establishment  of  a  Special  Prosecutor  indepen- 
dent of  the  President,  we  nevertheless  note  one  mechanism 
which  would  avoid  the  conflict  of  interest  problems  inherent 
in  a  presidentially  appointed  Special  Prosecutor.   Congress 
could  enact  a  statute  providing  that  the  Chief  Judge  of  the 
District  Court  for  the  District  of  Columbia  could,  upon  a 
finding  that  supervision  of  the  investigation  by  the  Depart- 
ment of  Justice  would  involve  impermissible  conflicts  of  in- 
terest, himself  appoint  a  Special  Prosecutor  to  be  financed 
through  funds  provided  directly  by  the  Secretary  of  the 
Treasury. 

Sincerely  yours, 

ARNOLD  &  PORTER 


Mitchell  Rog 


Z>  i'^TVT^ 


Simon  Lazarus  JII 


^^  f^t^VKvO  (21- 

as  III 
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The  Constitutionality  of  the  Appointment  of  a  Special  Prosecutor  by  the 

Judiciary 

(Prepared  by  :  Kenneth  J.  Guido,  Jr.,  Director  of  Litigation) 

Legislation  requiring  the  appointment  of  a  new  special  Watergate  Prosecutor 
by  the  Chief  Judge  of  the  District  Court  for  the  District  of  Columbia,  or  a  panel  of 
judges  thereof,  is  presently  under  consideration  by  the  Congress.  The  proposals 
would  assign  to  the  Prosecutor  the  responsibilities  previously  assigned  to  Archi- 
bald Cox,  under  the  Justice  Department  regulations,  28  C.F.R.  0,  37.  These 
include  the  responsibility:  (1)  to  conduct  all  grand  jury  proceedings  and  repre- 
sent it  in  obtaining  documents  and  witnesses  in  its  investigation;  (2)  to  frame 
and  sign  indictments  and  file  presentments ;  (3)  to  conduct  all  criminal  prosecu- 
tions and  appeals;  (4)  to  deal  with  and  appear  before  congressional  committees 
having  jurisdiction  over  matters  within  the  scope  of  his  authority;  (5)  to  pro- 
vide such  information,  documents  and  other  evidence  as  may  be  necessary  and 
appropriate  to  enable  any  such  committee  to  exercise  its  responsibilities ;  and 
(6)  to  submit  a  final  report  to  the  Chief  Judge  of  the  United  States  District 
Court  for  the  District  of  Columbia,  to  the  Speaker  of  the  House  of  Repre- 
sentatives, and  to  the  President  Pro  Tempore  of  the  Senate.  The  constitutionality 
of  the  statutory  delegation  to  the  District  Court  for  the  District  of  Columbia 
of  the  authority  to  appoint  a  special  prosecutor  with  these  powers  to  investigate, 
initiate  and  prosecute  offenses  and  to  assist  the  Congress  in  the  exercise  of  its 
responsibilities  in  investigating  charges  arising  out  of  the  Watergate  break-in 
and  related  events  has  been  raised. 

We  have  examined  the  facts  surrounding  the  present  controversy  concerning 
the  jurisdiction  of  the  Department  of  Justice  to  investigate  this  matter  and 
the  constitutional  precedents  applicable  to  the  proposal.  It  is  our  conclusion 
that  there  is  ample  constitutional  authority  for  such  legislation. 

SUMMARY   OF    ARGUMENT 

The  manner  in  which  oflicers  of  the  United  States,  including  a  Special  Prose- 
cutor, are  appointed  is  controlled  by  Article  II,  §  2.,  cl.  2,  which  provides  : 

[The  President]  shall  nominate,  and,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers  and  consuls, 
Judges  of  the  Supreme  Court,  and  all  other  ofiicers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law :  But  the  Congress  may,  by  law,  vest  the  appoint- 
ment of  such  inferior  officers,  as  they  think  proper,  in  the  President  alone, 
in  the  courts  of  late,  or  in  the  heads  of  departments.   (Emphasis  added). 

/.  The  Language  of  Article  II,  §  2,  cl.  2. 

The  language  of  Article  II  explicitly  requires  the  appointment  of  Ambassadors, 
Public  Ministers  and  Consuls,  and  Judges  of  the  Supreme  Court,  to  be  appointed 
by  the  President  by  and  with  the  consent  of  the  Senate,  and  other  oflBcers  of  the 
United  States  when  other  provisions  of  the  Constitution  so  require.  By  providing 
that  "Congress  may  by  law,  vest  the  appointment  of  such  inferior  officers  ...  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments,"  a  literal 
reading  of  Article  II  leads  to  the  inescapable  conclusion  that  "such  inferior 
ofiicers"  refers  to  those  oflBces  the  appointment  to  which  are  not  otherwise  pro- 
vided for  in  the  Constitution  or  are  created  by  statute.  The  contrary  interpreta- 
tion, that  inferior  oflBcers  means  the  subordinates  of  the  appointing  authority,  does 
injustice  to  the  language  of  the  provision  since  it  leaves  the  term  "such"  as  sur- 
plus language  which  the  Supreme  Court  has  repeatedly  stated  cannot  l>e  rationally 
assumed.  Piatt  v.  Union  Pacific  Ry.  Co.,  99  U.S.  48  (1878)  :  Singer  v.  United 
States,  2.32  U.S.  338  (1944).  Moreover,  such  an  interpretation  requires  a  her- 
metic sealing  off  of  the  performance  of  separate  functions  which  is  impossible 
to  achieve,  Waynien  v.  Southard,  23  U.S.  1  (1825)  (Opinion  of  Justice  Marshall)  : 
Wiener  v.  United  States,  3.57  U.S.  347  (1958),  and  ignores  the  phrase  which 
delegates  to  Congress  the  authority  to  confer  the  appointment  power  upon  the 
persons  listed  "as  they  [Congress]  think  proper." 

//.  The  History  of  Article  II.  §  2,  cl.  2. 

When  the  inquiry  is  carried  beyond  the  language  of  Article  II,  §  2,  cl.  2.,  into 
the  history  of  its  adoption  at  the  Constitutional  Convention,  whatever  doubts  as 
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to  the  intent  that  survived  consideration  of  the  bare  language  should  be  wholly 
dissipated.  During  the  debates  on  Article  II,  it  was  proposed  that  the  President 
should  appoint  by  and  with  the  consent  of  the  Senate  all  officers  of  the  United 
States,  unless  another  provision  of  the  Constitution  provided  otherwise.  II  Far- 
rand,  p.  398,  405,  490,  533.  This  precipitated  strong  objections.  One  group  dis- 
trusted the  authorization  of  participation  by  the  Senate  because  they  felt  one 
individual  who  could  be  visibly  held  responsible  should  make  the  appointments. 
II  Farrand,  pp.  538-539.  Another  group  strongly  opposed  delegating  exclusive 
power  of  appointment  to  the  executive  because  this  might  lead  to  the  establish- 
ment of  dictatorial  power.  II  Farrand,  p.  405,  550,  545. 

The  final  votes  were  taken  on  Ai'tide  II  on  September  15,  1787.  As  recom- 
mended the  Article  provided  that  the  executive  "shall  nominate  and  by  and 
with  the  consent  of  the  Senate  shall  appoint  ambassadors,  and  other  public 
ministers,  Judges  of  the  Supreme  Court,  and  all  other  Officers  of  the  United 
States,  whose  appointments  are  not  otherwise  herein  provided  for."  II  Farrand, 
p.  499.  The  Convention,  however,  added  after  the  words  "provided  for"  the 
words  "and  which  shall  be  established  by  law"  so  as  to  remove  any  doubts 
that  the  appointment  of  their  officers  was  to  extend  only  to  those  created  by 
law.  II  Ferrand,  p.  621.  Moreover,  that  same  day  Gouverneur  Morris  moved  to 
add  at  the  end  of  the  appointment  power  the  provision  "but  the  Congress  may 
by  law  vest  the  appointment  of  such  inferior  officers  as  they  think  proper,  in 
the  President  alone,  in  the  Courts  of  Law.  or  in  the  heads  of  departments." 
Mr.  Madison  observed  that  if  the  provision  was  necessary  at  all,  superior  officers 
below  heads  of  departments  ought  in  some  cases  to  have  the  same  authority  to 
appoint  lesser  officers.  The  motion  was  initially  defeated  on  equal  division, 
but  at  the  urging  of  those  who  felt  that  it  was  too  essential  to  be  omitted,  it 
n^as  revived  and  passed.  II  Farrand,  p.  627-628.  Consequently,  the  history  of  the 
clause's  development  illuminates  its  meaning,  and  it  is  apparent  that  Congress 
was  to  be  reser^^ed  the  authority  to  determine  by  whom  appointments  below 
that  of  department  heads  were  to  be  made  and  that  the  term  "inferior  officers" 
in  no  way  was  intended  to  limit  from  which  of  the  three  named  bodies  Con- 
gress was  to  select  in  conferring  the  power  of  appointment. 

III.  The  Judicial  Interpretation  of  Article  II,  §  2,  cl.  2. 

This  is  a  conclusion  that  is  uniformly  supported  by  the  case  law.  In  the 
leading  case  of  Ex  parte  SiehoU,  100  U.S.  371,  (1879),  the  Supreme  Court  was 
faced  with  a  claim  that  the  power  to  appont  supervisors  of  elections,  which 
Congress  vested  in  the  courts,  was  not  authorized  by  Article  II.  §  2.  cl.  2,  since 
the  power  to  vest  the  authority  to  appoint  in  the  courts  related  only  to  offices 
concerned  exclusively  with  the  administration  of  the  Judiciary.  In  rejecting 
this  argument,  and  supporting  the  interpretation  revealed  by  the  language  and 
the  history  of  Article  II.  the  Supreme  Court  stated  : 

".  .  .  It  is,  no  doubt,  usual  and  proper  to  vest  the  appointment  of  such 
inferior  officers  in  that  department  of  the  government,  executive  or  judicial, 
or  in  that  particular  executive  department  to  which  the  duties  of  such 
officers  appertain.  But  there  is  no  absolute  requirement  to  this  effect  in 
the  Constitution :  and.  if  there  were,  it  would  be  difficult  in  many  cases  to 
determine  to  which  department  an  office  properly  belonged.  Take  that  of 
Marshal,  for  instance.  He  is  an  executive  officer,  whose  appointment,  in 
ordinary  cases,  is  left  to  the  President  and  Senate.  But  if  Congress  should, 
as  it  might,  vest  the  appointment  elsewhere,  it  would  be  questionable  whether 
it  should  be  in  the  President  alone,  in  the  Department  of  Justice,  or  in 
the  courts :  and.  in  the  case  of  vacancy.  Congress  has  in  fact  passed  a  law 
bestowing  the  temporary  appointment  of  the  Marshal  upon  the  justice  of  the 
circuit  in  which  the  district  where  the  vacancy  occurs  is  situated. 

But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
between  the  functionaries  named,  is  a  matter  resting  in  the  discretion  of 
Congress.  And,  looking  at  the  subject  in  a  practical  light,  it  is.  perhaps, 
better  it  should  rest  there,  than  that  the  country  should  be  harassed  by  the 
endless  controversies  to  which  a  more  specific  direction  on  this  subject  might 
have  given  rise.  The  observation  in  the  case  of  Hennen,  to  which  reference 
is  made.  Ex  parte  Hennen,  13  Pet.  258,  that  the  appointing  power  in  the 
clause  referred  to  "was,  no  doubt,  intended  to  be  exercised  by  the  depart- 
ment of  the  government  to  which  the  official  to  be  appointed  most  appro- 
priately belonged,  "was  not  intended  to  define  the  constitutional  power  of 
Congress  in  this  regard,  but  rather  to  express  the  law  or  rule  by  which  it 
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should  be  governed.  The  cases  in  which  the  courts  have  declined  to  exer- 
cise certain  duties  imposed  by  Congress,  stand  upon  a  different  consider- 
ation from  that  which  applies  in  the  present  case.  The  Law  of  1792,  1  Stat, 
at  L.  243,  which  required  the  circuit  courts  to  examine  claims  of  revolution- 
ary pensions,  and  the  Law  of  1849,  9  Stat,  at  L.  414,  authorizing  the  District 
Judge  of  Florida  to  examine  and  ajudicate  upon  claims  for  injuries  suffered 
by  the  inhabitants  of  Florida  from  the  American  Army  in  1812,  were  right- 
fully held  to  impose  upon  the  courts  powers  not  judicial,  and  were,  there- 
fore, void.  But  the  duty  to  appoint  inferior  oflBcers,  when  required  thereto 
by  law,  is  a  constitutional  duty  of  the  courts ;  and  in  the  present  case  there 
is  no  such  incongruity  in  the  duty  required  as  to  excuse  the  courts  from  its 
performance,  or  to  render  their  acts  void.  It  cannot  be  affirmed  that  the 
appointment  of  the  officers  in  question  could,  with  any  greater  propriety, 
and  certainly  not  with  equal  regard  to  convenience,  have  been  assigned  to 
any  other  despositary  of  official  power  capable  of  exercising  it.  Neither  the 
President,  nor  any  head  of  department,  could  have  been  equally  competent 
to  the  task. 

In  our  judgment.  Congress  had  the  power  to  vest  the  appointment  of  the 
supervisors  in  question  in  the  circuit  courts."  100  U.S.  at  397-398. 
Ex  parte  Siebold,  supra,  has  been  consistently  cited  approvingly  by  the 
Supreme  Court.  Moreover,  there  is  no  case  that  has  held  the  delegation  of  the 
appointment  power  to  a  court  or  the  judges  of  a  court  unconstitutional.  Con- 
versely, the  appointments  that  have  been  so  vested  have  uniformly  been  upheld, 
revealing  a  long  established  view  of  the  extent  to  which  the  appointive  power 
may  be  conferred  upon  the  judiciary.  See  e.g.  Hobson  v.  Hansen,  265  F.  Supp. 
902,  914  (D.C.D.C.  1967).  For  example.  Congress  has  empowered  the  district 
courts  to  appoint  clerks  of  the  district  courts,  28  U.S.C.  §  751 ;  to  appoint  referees 
in  bankruptcy,  11  U.S.C.  §  62;  to  appoint  United  States  commissioners,  28  U.S.C. 
§  631 ;  to  appoint  supervisors  of  federal  elections,  16  Stat.  §433 ;  to  appoint  mem- 
bers of  the  Board  of  Education  of  the  District  of  Columbia,  D.C.  Code  §  31-101 
(1961  Ed.)  ;  and  to  appoint  temporary  United  States  Attorneys,  28  U.S.C.  §  546. 
Moreover,  the  above  mentioned  statutes  conferring  appointive  power  upon  a 
court  or  judges  of  a  court  have  been  upheld  as  valid  exercises  of  congressional 
power  under  Article  II,  §2,  cl.  2.  See  In  re  Hennen,  13  Pet.  230  (1839)  (Clerks 
of  the  District  Courts)  ;  Birch  v.  Steele,  165  F.  577,  586  (5th  Cir.  1908)  (Referees 
in  bankruptcy)  ;  Rice  v.  Ames,  180  U.S.  371,  378,  21  S.  Ct.  406  (1901),  Go-Bart 
Importing  Co.  v.  United,  States,  282  U.S.  344,  353,  51  S.  Ct.  153  (1931),  In  re  Cir- 
cuit Ct.  65  F.  314  (C.C.  W.D.N.R.  1894)  (United  States  Commissioners)  ;  Ex 
parte  Siebold,  100  U.S.  371  (1880),  (Supervisors  of  federal  elections)  ;  Hobson  v. 
Hansen,  265  F.  Supp.  902,  912-916  (D.C.  D.C.  1967)  (Members  of  the  Board  of 
Election  of  the  District  of  Columbia)  ;  and  United  States  v.  Solomon,  216  835 
( S.D.N. Y.  1963)  (United  States  Attorneys). 

It  cannot  seriously  be  argued  that  the  prosecutor  is  not  an  officer  of  the  court, 
not  counsel  to  the  grand  jury,  and  is  not  subject  to  the  disciplinary  power  of  the 
Court.  See,  Go-Bart  Importing  Co.  v.  United  States,  282  U.S.  344.  352-353,  51 
S.  Ct.  1.53.  156-157  (1931)  ;  United  States  v.  Smyth,  104  F.  Supp.  282,  306  (N.D. 
Calif.  1952)  ;  In  re  Sglvestcr,  41  F.  2d  231.  236  ( S.D.N. Y.  1930)  :  United  States 

V.   Maresco,   266  F.   173,   717    (D.C.D.C.   ).    Similar   to  the   Federal   Trade 

Commissioners  in  Humphrey's  Executor  v.  United  States,  295  LT.S.  602,  55  S. 
Ct.  869  (1934),  the  Special  Prosecutor  is  charged  with  duties  which  are  judicial, 
legislative  and  executive,  thereby  justifying  his  appointment  by  the  courts  if 
Congress  deems  it  appropriate.  Consequently,  it  cannot  be  seriously  argued  that 
the  functions  of  a  Special  Prosecutor  are  not  ancillary  to  the  judiciary  and 
that  a  Special  Prosecutor  does  not  qualify  as  an  "inferior  officer." 

IV.  United  States  v.  Cox 

Opponents  to  the  delegation  of  authority  to  appoint  a  Special  Prosecutor  to 
the  courts  cite  United  States  r.  Cox.  342  F.  2d  167  (5th  Cir.  1965).  cert,  den., 
85  S.  Ct.  1767  (1965),  for  the  proposition  that  separation  of  power's  precludes 
such  a  judicial  appointment.  In  so  arguing,  the  opponents  misread  that  opinion 
or  misrepresent  what  was  decided.  Three  of  the  seven  judges  rested  their  deci- 
sion on  constitutional  grounds.  Supra  171.  185.  Three  judges  dissented,  object- 
ing to  the  assertion  the  grand  jury  is  subservient  to  the  executive,  and  stated 
that  in  a  proper  case  the  court  could  appoint  counsel  to  prosecute  the  case. 
Supra  at  177—179 

Judge  Brown  was  the  key  vote  in  the  Cox  case.  Although  ho  agreed  with  the 
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decision  to  revise  tlie  contempt  order  on  the  grounds  that  the  U.S.  Attornev 
could  not  be  compelled  by  the  Court  to  sign  the  indictment,  he  sided  with  the 
three  dissenting  judges  to  constitute  the  fourth  man  in  a  four  to  three  majority 
holding  that  the  U.S.  Attorney  could  be  compelled  to  aid  the  grand  jury  in 
drafting  an  indictment  in  legal  form.  Supra  at  182.  Also,  unlike  the  three  judges 
who  rested  their  decision  on  constitutional  grounds.  Judge  Brown  did  not  defend 
his  position  on  constitutional  grounds.  Rather,  his  decision  that  the  U.S.  At- 
torney should  be  vested  with  unlimited  discretion  as  to  whether  prosecution  was 
to  be  maintained  was  based  on  a  theory  that  the  responsibility  of  prosecution 
should  not  be  vested  with  the  grand  jury  because  of  the  secrecy  of  their  proceed- 
ings, their  political  irresponsibility,  and  their  lack  of  expertise  in  understanding 
complex  federal  crimes  and  statutes.  Supra  at  182.  He  also  interpreted  Rule  48 
(a)  of  the  Federal  Rules  of  Criminal  Procedure  to  give  unlimited  discretion  to 
the  U.S.  Attorney  to  dismiss  indictments  once  issued.  Supra  at  182.  Although 
Judge  Brown  mentioned  that  his  approach  preserved  the  "time  proved  wisdom 
of  separation  of  powers,"  supra,  at  185,  he  carefully  avoided  resting  his  decision 
upon  these  grounds.  Thus,  contrary  to  that  which  the  opponents  to  the  authoriza- 
tion of  judicial  appointment  of  the  Special  Prosecutor  assert,  the  Cox  case  does 
not  hold  that  a  court  may  not  constitutionally  compel  a  U.S.  Attorney  to  sign 
a  grand  jury  indictment. 

V.   Conclusion 

The  Special  Prosecutor's  responsibilities,  as  presently  contemplated,  include 
serving  as  counsel  to  the  grand  jury,  prosecutor  of  the  indictments  issued  by  the 
grand  jury,  and  as  a  resource  for  congressional  committees.  As  such,  his  appoint- 
ment is  one  which  the  Supreme  Court  must  have  had  in  mind  in  Siehold  when  it 
stated  that  "the  selection  of  the  appointing  power,  as  between  the  functionaries 
named,  is  a  matter  resting  in  the  discretion  of  Congress.  And,  looking  at  the 
subject  in  a  practical  light,  it  is,  perhaps,  better  it  should  rest  there,  than  that 
the  country  should  be  harrassed  by  the  endless  controversies  to  which  a  more 
specific  direction  on  the  subject  might  have  given  rise."  Supra.  The  selection  of 
Judiciary  by  the  Congress  as  the  appointing  authority  is  authorized  by  the 
explicit  language  of  Article  II,  §  2,  cl.  2,  its  legislative  authority,  and  the  case 
law  regarding  the  power  of  appointment  and  limitations  upon  the  President's 
power  of  removal.  Thus,  the  delegation  to  the  Judiciary  is  clearly  constitutional. 

ARGUMENT 

Basic  to  our  constitutional  framework  is  the  principle  that  ours  is  a  govern- 
ment of  expressed  and  not  general  powers.  Marbury  v.  Madison,  5  U.S.  (1 
Cranch)  137  (1803)  ;  Youngstown  Sheet  and  Tube  Co.  v.  Sawyer,  343  U.S.  579 
(1952).  Accordingly,  the  determination  of  the  authority  of  Congress  to  enact  the 
legislation  contemplated  turns  upon  the  words  of  the  constitution  and  their 
meaning  as  intended  by  the  framers  and  interpreted  by  the  courts.  The  manner 
in  which  oflScers  of  the  United  States,  including  a  Special  Prosecutor,  are  ap- 
pointed is  controlled  by  Article  II,  §  2.,  cl.  2.,  which  provides  : 

[The  President]  shall  nominate,  and,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers  and  consuls, 
Judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law.  But  the  Congress  may,  by  law,  vest  the  appointment 
of  such  inferior  officers,  as  they  think  proper,  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments,  (emphasis  added). 
The  constitutionality  of  the  congressional  delegation  of  the  authority  to  ap- 
point a  Special  Prosecutor  to  the  District  Court  depends  on  the  meaning  of  the 
term    "inferior   officers"    in    Article    II,    §  2,  cl.    2.    The    use    of   the    term   "in- 
ferior  officers"    raises    two   questions:    (1)    Does    it    mean   persons    who    are 
not  specifically  required  by  the  Constitution  to  be  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate,  or  does  it  mean  persons  who  do  not 
exercise  an  important  function,  but  only  ministerial  duties;  and   (2)   Does  it 
mean  that  the  persons  appointed  must  be  those  whose  functions  are  ancillary  to 
those  of  the  appointing  authority,  or  does  it  mean  that  the  persons  appointed  must 
be  those  who  are  subordinate  to  the  appointing  authority  or  only  subject  to  the 
disciplinary  authority  exercised  by  that  person? 

An  examination  of  the  language  of  Article  II,  §  2,  cl.  2.  the  history  of  its 
adoption,  and  the  case  law  that  exists  support  the  view  that  the  term  "inferior 
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oflicer" ;  (1)  means  persons  who  are  not  required  by  the  Constitution  to  be  ap- 
pointed by  the  President  with  the  advice  and  consent  of  the  Senate;  and  (2) 
modifies  the  clause  authorizing  the  appointment  of  other  oflScers  whose  appoint- 
ments are  not  provided  for  in  the  Constitution.  And  Contrary  to  what  the  oppo- 
nents of  the  legislation  assert,  the  term  "inferior  officers"  does  not  mean :  ( 1 ) 
lower  level  employees  who  may  only  exercise  ministerial  duties;  or  (2)  persons 
who  are  to  be  subordinate  to  the  appointing  authority  or  only  subject  to  the 
appointing  official's  disciplinary  authority. 

I.  The  Language  of  Article  II,  §  2,  cl.  2. 

If  it  were  appropriate  to  interpret  the  term  "inferior  officers"  in  isolation,  it 
might  be  reasonable  to  conclude  that  it  was  intended  to  mean  a  person  who  exer- 
cises purely  ministerial  duties,  and  that  it  limited  the  congressional  delegation 
of  appointment  authority  to  those  who  are  subordinate  to  the  appointing  official. 
Collins  V.  United  States,  14  Ct.  Cl.  568,  574  (1878).  But  this  is  not  how  statutes 
or  the  Constitution  are  to  be  interpreted.  More  than  the  literal  meaning  of  isolated 
words  must  be  looked  to.  Instead  consideration  must  be  given  to  the  total  corpus 
of  pertinent  law,  Boys  Market,  Inc.,  v.  Retail  Clerks'  Union,  Local  770,  398  U.S. 
235,  250  (1970)  ;  Richards  v.  Uinted  States,  369  U.S.  1, 11  (1962)  ;  Maestro  Plastics 
Corp.  V.  W.L.R.B.,  350  U.S.  270  (1956)  ;  United  States  v,  Hutcheson,  312  U.S.  219, 
235  ( 1941 ) ,  and  must  not  be  done  in  a  way  which  does  violence  to  the  literal  word- 
ing of  the  specific  provision  which  is  to  be  interpreted.  Utah  Junk  Co.  v.  Porter, 
328  U.S.  39  (1946).  When  viewed  from  this  perspective,  the  language  of  Article 

II,  §  2,  cl.  2.  almost  if  not  conclusively  establishes  that  the  framers  did  not 
intend  any  such  meaning  by  using  the  words  "inferior  officers"  in  Article  II. 

The  language  of  Article  II  explicitly  requires  the  appointment  of  Ambas- 
sadors, Public  Ministers  and  Consuls,  and  Judges  of  the  Supreme  C-ourt,  to  be 
appointed  by  the  President  by  and  with  the  consent  of  the  Senate,  and  other 
officers  of  the  United  States  when  other  provisions  of  the  Constitution  so  re- 
quire. The  term  "Ambassador"  is  so  clear  as  not  to  require  definition,  but  time 
has  clouded  the  understanding  of  the  terms  "Ministers  and  Consuls."  However, 
at  the  time  the  Constitution  was  drafted,  a  Public  Minister  was  understood  to 
be  "a  i>erson  appointed  by  the  chief  of  state  to  act  for  him  in  a  particular 
department  of  government ;  one  entrusted  with  the  administration  of  state 
.  .  .  ".  Oxford  English  Dictionary,  Vol.  6  p.  473  (1961).  "Consul"  was  used  as 
the  "English  appellation  of  various  foreign  officials",  Oxford  English  Dictionary, 
Vol.  2,  p.  884  (1961),  and  by  the  time  of  the  Constitution's  adoption  was  refined 
to  mean  "an  agent  appointed  and  commissioned  by  a  sovereign  state  to  reside 
in  a  foreign  town  or  port,  to  protect  the  interests  of  its  traders  and  other  sub- 
jects there,  and  to  assist  in  all  matters  pertaining  to  the  commer^eial  relations 
between  the  two  countries.  Oxford  English  Dictionary,  Vol.  2,  p.  884  (1961). 

Having  required  Presidential  appointment  and  Senate  confirmation  of  these 
officers.  Article  II  leaves  it  to  the  Congress  to  specify  what  other  offices  of  the 
United  States  are  to  be  created.  By  providing  that  "Congress  may  bylaw,  vest 
the  appointment  of  such  inferior  officers  ...  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments,"  a  literal  reading  of  Article  II 
leads  to  the  inescapable  conclusion  that  "such  inferior  officers"  refers  to  those 
offices  the  appointment  to  which  are  not  otherwise  provided  for  in  the  Constitu- 
tion or  are  created  by  statute.  The  contrary  interpretation,  that  inferior  officers 
means  the  subordinates  of  the  appointing  authority,  does  injustice  to  the  lan- 
guage of  the  provision  since  it  leaves  the  term  "such"  as  surplus  language  which 
the  Supreme  Court  has  repeatedly  stated  cannot  be  rationally  assumed.  Piatt 
V.  Union  Pacific  Ry.  Co.,  99  U.S.  48  (1878)  ;  Singer  v.  United  States,  323  U.S.  338 
(1944).  Moreover,  such  an  interpretation  requires  a  hermetic  sealing  off  of  the 
performance  of  separate  functions  which  is  impossible  to  achieve,  Waymen  v. 
Southard,  23  U.S.  1  (1825)  (Opinion  of  Justice  Marshall)  ;  Humphrey's  Exec- 
utor V.  United  States,  295  U.S.  602,  (1935)  ;  Wiener  v.  United  States,  357  U.S. 
347  (1958),  and  ignores  the  phrase  which  delegates  to  Congress  the  authority 
to  confer  the  appointment  power  upon  the  persons  listed  "as  they  [Congress] 
think  proper." 

//.  The  History  of  Article  II,  §  2,  cl.  2. 

Ordinarily  when  a  constitutional  or  statutory  provision  is  explicit,  it  is  in- 
appropriate to  go  bevond  the  language  of  the  text.  United  States  v.  Great  North- 
ern Ry.  Co.,  343  U.S.  562  (1952).  rehearing  den.,  344  U.S.  848  (1952).  Quite  fre- 
quently however,  the  history  of  a  provision  is  often  the  most  fruitful  source  of 
instruction  as  to  the  proper  interpretation  of  a  provision,  Florida  v.  United  States, 
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362  U.S.  145,  rehearing  den.,  362  U.S.  972  (1960),  and  is  often  used  to  buttress 
even  the  most  clear  language  in  situations  such  as  this.  Harrison  v.  Northern 
Trust  Co.,  317  U.S.  476  (1943). 

When  the  inquiry  is  carried  beyond  the  language  of  Article  II,  §  2,  cl.  2.,  into 
the  history  of  its  adoption  at  the  Constitutional  Convention,  whatever  doubts 
as  to  the  intent  that  survived  consideration  of  the  bare  language  should  be  wholly 
dissipated. 

The  debates  on  the  Constitution  on  the  power  to  appoint  United  States  oflScers 
are  not  explicit  as  to  the  meaning  of  the  term  "such  inferior  oflBcers."  What  is 
revealed,  however,  is  that  the  sentiments  which  lead  to  the  enactment  of  Article 
II,  §  2,  cl.  2.,  in  its  final  form  support  the  interpretation  that  the  term  "such 
inferior  officers"  was  intended  to  include  all  those  below  heads  of  departments. 
As  originally  proposed  and  referred  to  the  Committee  on  Detail,  the  appointment 
of  all  officers  was  to  rest  with  the  executive  unless  otherwise  provided  for.  I  Far- 
rand,  The  Records  of  the  Constitutional  Convention  of  1181,  pp.  226,  230,  236 
(Virginia  Plan),  244  (New  Jersey  Plan),  63,  67  (Committee  of  the  Whole,  June  1, 
1787),  22,  33,  117,  121,  132,  141,  (Convention  July  17  and  26)  [hereinafter  Far- 
rand].  The  Committee  of  Detail  amended  the  language  by  inserting  at  the  end 
of  the  delegation  of  authority  to  "appoint  to  offices  in  cases  not  otherwise  pro- 
vided for"  the  phrase  "in  the  Constitution"  in  order  to  clarify  that  the  appoint- 
ment withheld  by  the  Constitution.  II  Farrand,  p.  185  (Report  of  Committee  of 
Dptail,  August  6, 1787). 

This  delegation  of  unlimited  authority  to  appoint  officers  of  the  United  States 
precipitated  strong  objections.  Mr.  Sherman  objected  that  the  blanket  delegation 
to  the  executive  of  the  power  "to  appoint  officers  in  cases  not  otherwise  provided 
for  in  the  Constitution"  was  delegating  unfettered  discretion  to  the  executive 
which  was  potentially  corrupting  and  moved  to  insert  "or  by  law"  after  the  word 
"Constitution,"  in  order  to  provide  for  a  legislative  check  upon  the  power  of 
appointment.  II  Farrand,  p.  405.  Before  a  vote  was  taken  on  this  motion,  a 
motion  was  made  by  Mr.  Madison  and  passed,  substituting  the  term  "to  offices" 
for  "officers"  in  order  to  preclude  the  possibility  of  the  executive  appointing 
officers  without  a  previous  creation  of  the  offices  by  Congress.  II  Farrand,  p.  405. 
Mr.  Sherman's  motion  was  then  defeated.  II  Farrand,  p.  405.  A  substitute 
motion  by  Mr.  Dickenson  was  then  offered  and  adopted  which  struck  the  clause 
reported  by  the  Committee  of  Detail  from  the  draft  of  the  Constitution  and 
inserted,  "and  shall  appoint  to  all  offices  established  by  the  Constitution,  except 
in  cases  herein  otherwise  provided  for,  and  to  all  offices  which  may  hereafter 
be  created  by  law."  II  Farrand,  p.  398,  405. 

The  draft  was  then  referred  to  a  Special  Committee  which  altered  the 
language  adopted  by  the  Convention  and,  on  September  4,  1787,  recommended 
that  the  executive  "shall  nominate  and  by  and  with  the  consent  of  the  Senate 
shall  appoint  ambassadors,  and  other  public  ministers,  Judges  of  the  Supreme 
Court,  and  all  other  Officers  of  the  United  States,  whose  appointments  are  not 
otherwise  herein  provided  for."  II  Farrand,  p.  499.  This  recommended  substi- 
tute was  accepted  by  the  Convention  with  the  term  "and  consuls,"  inserted 
after  "ministers"  on  September  7,  1787.  II  Farrand,  p.  533. 

During  the  debate  on  the  recommendation  of  the  Special  Committee,  argu- 
ments were  advanced  against  involving  the  Senate  in  the  appointment  of 
officers  on  the  United  States.  II  Farrand,  p.  539.  Nevertheless,  the  Convention 
did  so,  and  the  effect  of  this  substitute  was  to  extend  the  power  of  appointment 
to  all  offices  of  the  United  States  and  not  limit  it  to  only  those  which  were 
mentioned  in  the  Constitution,  and  to  require  Senate  confirmaion  of  all  such 
appointments. 

Objections  similar  to  those  made  to  the  draft  of  the  Committee  of  Detail  were 
raised  to  this  proposal.  A  motion  was  made  by  Mr.  Gerry  to  provide  that  no  officer 
was  to  be  appointed  except  to  offices  created  by  the  Constitution  or  by  law.  It 
was  rejected  as  unnecessary  on  September  8,  1787.  II  Farrand,  p.  550,  545.  On 
September  15,  1787,  the  Convention  reversed  itself,  however,  and  added  after 
the  words  "provided  for"  the  words  "and  which  shall  be  established  by  law"  so 
as  to  remove  any  doubts  that  the  appointment  of  other  officers  was  to  extend  only 
to  those  created  by  law.  II  Farrand,  p.  621.  Moreover,  that  same  day  Gouverneur 
Morris  moved  to  add  at  the  end  of  the  appointment  power  provision  "but  tbe 
Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  heads  of  depart- 
ments." Mr.  Madison  observed  that  if  the  provision  was  necessary  at  all,  superior 
officers  below  heads  of  departments  ought  in  some  eases  to  have  the  same  au- 
thority to  appoint  lesser  officers.  The  motion  was  initially  defeated  on  equal 
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division  but  at  the  urging  of  those  who  felt  that  it  was  too  efssential  to  be 
omitted,  it  was  revived  and  passed.  II  Farrand,  p.  627-628. 

Thus  what  has  been  revealed  by  this  history  is  that  there  were  two  distinct 
pressures  operating  at  the  Constitutional  Convention.  One  distrusted  authoriz- 
ing participation  of  a  body  of  individuals,  such  as  the  Senate,  in  the  appoint- 
ment of  United  States  ofl5cers  because  they  felt  one  individual  who  could  visibly 
be  held  responsible  should  make  the  decision.  II  Farrand,  pp.  538-539.  The  other 
view  strongly  opposed  delegating  exclusive  power  of  appointment  to  the  executive 
because  this  might  lead  to  the  establishment  of  dictatorial  power.  II  Farrand, 
p.  405.  These  two  apparently  conflicting  f)Ositions  coalesced  around  Article  II,  §  2, 
cl.  2.,  and  support  the  conclusion  that  Article  II,  §  2,  cl.  2.,  requires  the  appoint- 
ment by  and  with  the  advice  and  consent  of  the  Senate  of  Ambassadors,  other 
Public  Ministers  and  Consuls,  and  Judges  of  the  Supreme  Court.  The  remaining 
oflScers  were  to  be  appointed  by  the  President  alone,  the  Courts  of  Law  or  heads 
of  departments  as  Congress  deemed  appropriate,  unless  the  Constitution  pro- 
vided otherwise.  The  fact  that  the  Convention  did  not  adopt  Mr.  Madison's  pro- 
posal to  extend  the  authority  below  that  of  heads  of  departments,  II  Farrand, 
p.  627,  and  the  fact  that  Gouvemeur  Morris'  language  was  added  immediately 
after  the  executive  power  of  appointment  was  extended  to  all  other  officers  of 
the  United  States,  whose  oflSces  were  not  established  by  the  Constitution  but  were 
contemplated  to  be  created  by  statute,  support  the  conclusion  that  their  appoint- 
ment, including  that  of  Special  Prosecutor,  was  intended  to  be  made  by  the 
President  alone,  the  courts  of  law,  heads  of  departments,  as  Congress  in  its  wis- 
dom determines.  Consequently,  the  history  of  the  clause's  development  illuminates 
its  meaning,  and  it  is  apparent  that  Congress  was  to  be  reserved  the  authority  to 
determine  by  whom  appointments  below  that  of  department  heads  were  to  be 
made  and  that  the  term  "inferior  oflScers"  in  no  way  was  intended  as  a  limitation 
upon  which  of  the  three  named  bodies  Congress  was  to  select  from  in  conferring 
the  power  of  appointment. 

This  is  a  conclusion  supported  by  constitutional  scholars.  For  example.  Justice 
Story  in  his  commentaries  on  the  Constitution  stated  : 

"The  other  part  of  the  clause,  while  it  leaves  to  the  president  the  appoint- 
ment to  all  oflBces,  not  otherwise  provided  for,  enables  congress  to  vest  the 
appointment  of  such  inferior  oflBcers,  as  they  may  think  proper,  in  the 
president,  in  the  courts  of  law,  or  in  the  heads  of  departments.  The  pro- 
priety of  this  discretionary  power  in  congress,  to  some  extent,  cannot  well 
be  questioned.  If  any  discretion  should  be  allowed,  its  limits  could  hardly 
admit  of  being  exactly  defined ;  and  it  might  fairly  be  left  to  congress  to 
act  according  to  the  lights  of  experience.  It  is  diflicult  to  foresee,  or  to  pro- 
vide for  all  the  combinations  of  circumstances,  which  might  vary  the  right 
to  appoint  in  such  cases.  In  one  age  the  appointment  might  be  most  proper 
in  the  president ;  and  in  another  age,  in  a  department. 

In  the  practical  course  of  the  government  there  does  not  seem  to  have 
been  any  exact  line  drawn,  who  are  and  who  are  not  to  be  deemed  inferior 
oflJcers,  in  the  sense  of  the  constitution,  whose  appointment  does  not  neces- 
sarily require  the  concurrence  of  the  Senate." 
Joseph  Story,  Commentaries  on  the  Constitution  of  the  United  States,  pp.  3M- 
398  (Little  Brown  1858)  ;  see  also,  W.  Rawle,  A  View  of  the  Constitution,  p.  164 
(2nd  ed.  1829)  ;  but  see  Corwin,  The  President:  Office  and  Powers  1787-1957, 
pp.  75-76  (4th  ed.  1957).  And  it  is  a  view  which  is  uniformly  supported  by  the 
case  law. 

III.  The  Judicial  Precedents 

In  the  leading  case  of  Ex  parte  Siebold,  100  U.S.  371,  (1879),  the  Supreme 
Court  was  faced  with  a  claim  that  the  power  to  appoint  supervisors  of  elections, 
which  Congress  vested  in  the  courts,  was  not  authorized  by  Article  II,  §  2,  cl.  2, 
since  the  power  to  vest  the  authority  to  appoint  in  the  courts  related  only  to 
offices  concerned  exclusively  with  the  administration  of  the  Judiciary.  In  reject- 
ing this  argument,  and  supporting  the  interpretation  revealed  by  the  language 
and  the  history  of  Article  II,  the  Supreme  Court  stated : 

".  .  .  It  is,  no  doubt,  usual  and  proper  to  vest  the  appointment  of  such 
inferior  officers  in  that  department  of  the  government,  executive  or  judicial, 
or  in  that  particular  executive  department  to  which  the  duties  of  such 
officers  appertain.  But  there  is  no  absolute  requirement  to  this  effect  in  the 
Constitution ;  and,  if  there  were,  it  would  be  difficult  in  many  cases  to 
determine  to  which  department  an  office  properly  belongetl.  Take  that  of 
Marshal,  for  instance.  He  is  an  executive  officer,  whose  appointment,  in 
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ordinary  cases,  is  left  to  the  President  and  Senate.  But  if  Congress  should, 
as  it  might,  vest  the  appointment  elsewhere,  it  would  be  questionable  whether 
it  should  be  in  the  President  alone,  in  the  Department  of  Justice,  or  in  the 
courts ;  and,  in  the  case  of  a  vacancy.  Congress  has  in  fact  passed  a  law 
bestowing  the  temporary  appointment  of  the  Marshal  upon  the  justice  of  the 
circuit  in  which  the  district  where  the  vacancy  occurs  is  situated. 

But  as  the  Constitution  stands,  the  selection  of  the  appointing  power,  as 
between  the  functionaries  named,  is  a  matter  resting  in  the  discretion  of 
Congress.  And,  looking  at  the  subject  in  a  practical  light,  it  is,  perhaps,  bet- 
ter it  should  rest  there,  than  that  the  country  should  be  harassed  by  the 
endless  controversies  to  which  a  more  specific  direction  on  this  subject  might 
have  given  rise.  The  observation  in  the  case  of  Hennen,  to  which  reference 
is  made.  Ex  parte  Hennen,  13  Pet.  258,  that  the  appointing  power  in  the 
clause  referred  to  "was,  no  doubt,  intended  to  be  exercised  by  the  depart- 
ment of  the  government  to  which  the  official  to  be  appointed  most  appropri- 
ately belonged,"  was  not  intended  to  define  the  constitutional  power  of  Con- 
gress in  this  regard,  but  rather  to  express  the  law  or  rule  by  which  it  should 
be  governed.  The  cases  in  which  the  courts  have  declined  to  exercise  certain 
duties  imposed  by  Congress,  stand  upon  a  different  consideration  from  that 
which  applies  in  the  present  case.  The  Law  of  1792,  1  Stat,  at  L.  2-43,  which 
required  the  circuit  courts  to  examine  claims  of  revolutionary  pensions,  and 
the  Law  of  1849,  9  Stat,  at  L.  414,  authorizing  the  District  Judge  of  Florida 
to  examine  and  ajudicate  upon  claims  for  injuries  suffered  by  the  inhabitants 
of  Florida  from  the  American  Army  in  1812,  were  rightfully  held  to  impose 
upon  the  courts  powers  not  judicial,  and  were,  therefore,  void.  But  the  duty 
to  appoint  inferior  oflBcers,  when  required  thereto  by  law,  is  a  constitutional 
duty  of  the  courts ;  and  in  the  present  case  there  is  no  such  incongruity  in 
the  duty  required  as  to  excuse  the  courts  from  its  performance,  or  to  render 
their  acts  void.  It  cannot  be  affirmed  that  the  appointment  of  the  officers  in 
question  could,  with  any  greater  propriety,  and  certainly  not  with  equal 
regard  to  convenience,  have  been  assigned  to  any  other  depositary  of  official 
power  capable  of  exercising  it.  Neither  the  President,  nor  any  head  of  de- 
partment, could  have  been  equally  competent  to  the  task. 

In  our  judgment.  Congress  had  the  power  to  vest  the  appointment  of  the 
supervisors  in  question  in  the  circuit  courts."  100  U.S.  at  397-398. 

Ex  parte  Siehold,  supra,  has  been  consistently  cited  approvingly  by  the  Su- 
preme Court.  Moreover,  there  is  no  case  that  has  held  the  delegation  of  the  ap- 
pointment power  to  a  court  or  the  judges  of  a  court  unconstitutional.  Conversely, 
the  appointments  that  have  been  so  vested  have  uniformly  been  upheld,  revealing 
a  long  established  view  of  the  extent  to  w^hich  the  appointive  power  may  be 
conferred  upon  the  judiciary.  See  e.g.,  Hohson  v.  Hansen,  265  F.  Supp.  902,  914 
(D.C.  D.C.  1967).  For  example.  Congress  has  empowered  the  district  courts  to 
appoint  clerks  of  the  district  courts,  28  U.S.C.  §  751 ;  to  appoint  referees  in  bank- 
ruptcy, 11  U.S.C.  §  62 ;  to  appoint  United  States  commissioners,  28  U.S.C.  §  631 ; 
to  appoint  supervisors  of  federal  elections,  16  Stat.  433 ;  to  appoint  members  of 
the  Board  of  Education  of  the  District  of  Columbia.  D.C.  Code  §31-101  (1961 
Ed.)  ;  and  to  appoint  temporary  United  States  Attorneys,  28  U.S.C.  §  546. 

Moreover,  the  above  mentioned  statutes  conferring  appointive  power  upon  a 
court  or  judges  of  a  court  have  been  upheld  as  valid  exercises  of  congressional 
power  under  Article  II,  §2,  cl.  2.  See  In  re  Hennen,  13  Pet.  230  (1839)  (Clerks 
of  the  District  Courts)  ;  Birch  v.  Steele,  165  F.  577,  586  (5th  Cir.  1908)  (Referees 
in  bankruptcy)  ;  Rice  v.  Ames,  180  U.S.  371,  378,  21  S.  Ct.  406  (1901),  Go-Bart 
Importing  Co.  v.  United  States,  282  U.S.  344,  353,  51  S.  Ct.  153  (1931),  In  re 
Circuit  Ct.  65  F.  314  (C.C.  W.D.N.R.  1894)  (United  States  Commissioners)  ;  Ex 
parte  Siehold,  100  U.S.  371  (1880).  (Supervisors  of  federal  elections)  ;  Hohson  v. 
Hansen,  265  F.  Supp.  902,  912-916  (D.C.  D.C.  1967)  (Members  of  the  Board  of 
Election  of  the  District  of  Columbia)  ;  and  United  States  v.  Solomon,  216  F.  Supp. 
835  (S.D.  N.Y.  1963)   (United  States  Attorneys). 

Four  of  these  cases  are  of  particular  significance  and  are  reviewejd  extensively 
at  this  point  to  further  demonstrate  that  by  using  the  term  "such  inferior 
officers",  the  framers  of  the  Constitution  did  not  intend  to  limit  such  appoint- 
ment to  those  who  exercised  purely  ministerial  duties  nor  to  limit  the  delega- 
tion of  the  appointment  of  authority  to  those  for  whom  the  office  appointed 
is  to  be  subordinate. 

In  Rice  v.  Ames,  180  U.S.  371,  21  S.  Ct.  406  (1900),  the  Appelants  had  been 
brought  before  a  commissioner  who  denied  their  motion  to  dismiss  the  com- 
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plaint  and  ordered  them  to  stand  committed  to  await  the  action  of  the  proper 
authorities.  Appellants  filed  for  a  writ  of  habeas  corpus  in  the  District  Court 
which  w'as  denied  and  they  appeale^l  to  the  Supreme  Court.  As  grounds  for 
dismissal  Appellants  argued,  inter  alia,  that  Congress  was  without  the  consti- 
tutional power  to  confer  upon  a  district  judge  the  authority  to  appoint  commis- 
sioners who  have  the  authority  to  arrest,  imprison  or  bail  offenders,  and  exer- 
cise all  other  powers  as  may  be  conferred  upon  them.  The  Supreme  Court  sum- 
marily dismissed  this  claim  stating : 

".  .  .  We  are  unable  to  appreciate  the  force  of  this  objection.  Congress 
having  provided  for  commissioners,  who  are  not  judges  in  the  Constitutional 
sense,  had  a  perfect  right  under  Art.  2,  §  2,  cl.  2,  of  the  Constitution,  to 
invest  the  district  or  circuit  courts  with  the  power  of  appointment  .  .  . 
We  know  of  no  authority  holding  that  Congress  may  not  vest  the  courts 
with  this  power,  and  we  are  reluctant  to  create  one."  180  U.S.  at  378,  21 
S.  Ct.  at  409. 
In  Go-Bart  Importing  Co.  v.  United  States,  282  U.S.  344,  51  S.  Ct.  153  (1931) 
the  Supreme  Court  was  again  faced  with  a  challenge  to  the  constitutional  pow- 
er of  Congress  to  confer  upon  courts  the  authority  to  appoint  commissioners. 
In  upholding  the  constitutionality  of  the  statute  the  Court  stated : 

"United    States   commissioners  are  inferior  officers,    (citation  omitted). 
The  Act   of  May   28,   1896,   29    Stat.   184,  abolished  commissioners  of  the 
circuit   courts,    authorized    each    district   court   to   appoint    United    States 
commissioners,  gave  to  them  the  same  powers  and  duties  that  commissioners 
of   the   circuit  courts   had,   required   such   appointments  to  be  entered  of 
record  to  the  district  courts,  provided  that  the  commissioners  should  hold 
their  office  subject  to  removal  by  the  court  appointing  them  (28  U.S.  Code, 
§526    [28   USCA    §529]).    They   are   authorized   by   statute  in   respect  of 
numerous  matters  and  the  relations  between  them  and  the  district  courts 
vary  as  do  their  official  acts."  282  U.S.  at  353. 
The  Court,  in  stressing  the  relationship  to  the  District  Court  of  the  commis- 
sioner outlined  the  powers  of  the  commissioners.  These  powers  included  the  au- 
thority to  arrest  and  imprison,  or  bail  for  trial,  18  U.S.C  §  591,  to  issue  warrants 
for  and  examine  i)ersons  charged  with  being  fugitives  from  justice,  18  U.S.C, 
§651,  to  hold  to  security  of  peace  and  for  good  behavior,  28  U.S.C.  §392,  and. 
similar  to  the  authority  of  a  Special  Prosecutor,  authority  to  institute  prosecu- 
tions under  laws  relating  to  the  elective  franchise  and  to  appoint  persons  to 
execute  warrants  thereunder,  8  U.S.C.  §  49,  51,  282  U.S.  at  353.  n.  2,  51  S.  Ct.  15a 
In  United  States  v.  Solomon,  216  F.  Supp.  835  (S.D.  N.Y.  1963),  the  defendants 
challenged  their  information,  after  waiver  of  indictment,  on  the  ground  that 
the  appointment  of  the  temporary  United  States  Attorney  under  28  U.S.C.  §  506 
by  the  District  Court  violated  the  doctrine  of  separation  of  ix)wers.  Tlie  District 
Court  reviewed  the  doctrine  of  separation  of  powers  and  concluded  that  it  did 
not  preclude  the  appointment  of  a  temporary  United  States  Attorney  by  the 
District  Court : 

"Although  the  powers  of  government  under  the  United  States  Constitution 
are  divided  into  the  legislative,  the  executive  and  judicial,  there  is  no 
complete  separation  of  poAvers  by  conferring  the  whole  of  any  class  of  func- 
tions exclusively  upon  the  department  primarily  empowered  to  exercise  them 
and  by  limiting  those  exercisable  by  it  to  those  belonging  to  that  class." 
Rottschaefer  Constitutional  Law,  45  (1939).  See  also  Willis,  supra  at  130- 
177. 

"Chief  Justice  Vanderbilt  of  the  Supreme  Court  of  New  Jersey,  in  1953 
wrote :  The  division  of  government  into  three  branches  does  not  imply  as  its 
critics  would  have  us  think,  three  watertight  compartments.  Montesquieu, 
as  we  have  seen,  knew  better ;  the  three  departments,  he  said,  must  move 
'in  concert.'"  (Emphasis  supplied).  Vanderbilt,  op.  cit.  supra  at  50.  The 
isolation  of  these  powers  is  not  intended  and  any  completed  dlAision  be- 
tween departments  is  impossible.  Note,  Constitutional  Law,  Separation  of 
Powers,  38  Yale  L.J.  114  (1928)  ;  16  C.J.S.  Constitutional  Law  §  105,  p.  486 
and  cases  cited. 

"Chief  .Justice  Vanderbilt  also  pointed  out  the  many  non-judicial  func- 
tions performed  by  judges  from  colonial  times  to  and  including  the  present. 
Vanderbilt,  The  Doctrine  of  the  Separation  of  Powers  and  Its  Present  Da/y 
Significance  113-120  (1953). 

As  already  appears,  although  the  doctrine  of  separation  of  powers  is  a 
most  salutary  doctrine,  it  was  never  rigidly  engrafted  upon  the  Constitu- 
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tion.  Its  application  therefore  must  be  subordinated  to  the  particular  provi- 
sions of  that  instrument  in  this  instance  as  to  methods  of  appointment." 
216  F.  Supp.  at  838-841. 
Accordingly,  the  Court  held  that  Article  II,  §  2,  cl.  2.  which  provides  that  Con- 
gress may  by  law  vest  the  appointment  of  inferior  oflScers,  as  it  thinks  proper, 
in  the  President  alone,  in  the  courts,  or  in  the  heads  of  departments,  authorized 
the  vesting  of  the  power  to  appoint  temporary  United  States  Attorneys  in  the 
courts. 

In  Hobson  v.  Hansen,  265  F.  Supp  902  (D.C.D.C.  1967),  plaintiffs  brought  suit 
for  declaratory  judgment  and  an  injunction  forbidding  exercise  of  authority  by 
members  of  the  Board  of  Education  of  the  District  of  Columbia  on  the  ground 
that  the  statute  under  which  they  had  been  appointed  was  unconstitutional.  The 
Three  Judge  District  Court  held  the  consitutional  provision  empowering  Con- 
gress to  exercise  exclusive  legislation  in  all  cases  whatsoever  over  the  District 
of  Columbia,  Article  I,  §  8,  cl.  17.  and  the  constitutional  provision  authorizing 
Congress  by  law  to  vest  the  appointment  of  inferior  oflScers,  as  it  thinks  proper, 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 
Article  II,  §  2,  cl.  2,  authorized  Congress  to  enact  a  statute  authorizing  the  Dis- 
trict of  Columbia  judges  for  the  District  of  Columbia  to  appoint  members  of  the 
Board  of  Education  for  the  District  of  Columbia. 

In  reviewing  Article  II,  §  2,  cl.  2,  the  Court  held  that  the  provision : 

"[w]as  a  deliberate  decision  by  the  Framers  to  enable  Congress  in  its  wis- 
dom to  authorize  "the  Courts  of  Law"  to  share  with  the  executive  the 
appointing  power  of  federal  oflScers. 

Mr.  Justice  Story  approved  the  provision  in  his  Commentaries  : 
The  propriety  of  this  discretionary  power  in  Congress,  to  some  extent,  can- 
not well  be  questioned.  If  any  discretion  should  be  allowed,  its  limits  could 
hardly  admit  of  being  exactly  defined  :  and  it  might  fairly  be  left  to  Congress 
to  act  according  to  the  lights  of  experience.  It  is  diflBcult  to  foresee  or  to  pro- 
vide for  all  the  combinations  of  circumstances  which  might  vary  the  right  to 
appoint  in  such  cases.  In  one  age  the  appointment  might  be  most  proper  in 
the  President;  in  another  age,  in  a  department.  2  Story,  Commentaries  on 
the  Constitution  of  the  United  States  360-62  (5th  Ed.  1891)."  265  F.  Supp. 
at  911,  912. 

In  the  course  of  its  opinion  the  Court  answered  the  charge  that  Congress 
could  only  authorize  the  appointment  of  oflScers  exercising  exclusively  judicial 
functions. 

"The  contention  is  made,  however,  that  the  provision  is  not  to  be  read 
literally,  that  In  The  Matter  of  Hennen,  38  U.S.  (13  Pet.)  230,  10  L.  Ed.  138, 
the  Supreme  Court  construed  the  appointive  power  of  "the  Courts  of  Law"  to 
include  only  oflBcers  related  in  some  manner  to  the  judicial  function.  In  Hen- 
nen the  United  States  District  Court  for  the  Eastern  District  of  Louisiana 
had  appointed  a  clerk  of  court.  The  language  of  the  Court  relied  upon  by 
plaintiffs  is  the  following : 

The  appointing  power  here  designated,  [Article  II,  §  2]  in  the  latter  part 
of  the  section,  was,  no  doubt,  intended  to  be  exercised  by  the  department  of 
the  government  to  which  the  to  be  appointed  most  appropriately  belonged. 
The  appointment  of  clerks  of  courts  properly  belongs  to  the  courts  of  law ; 
and  that  a  clerk  is  one  of  the  inferior  oflBcers  contemplated  by  this  provision 
in  the  constitution  cannot  be  questioned. 

38  U.S.  (13  Pet.)  at  257-258. 

"This  statement  was  not  a  decision  by  the  Court  that  Congress  could  con- 
fer upon  "the  Courts  of  Law"  the  power  to  appoint  only  oflBcers  concerned 
with  the  administration  of  justice.  Ex  parte  Siehold,  100  U.S.,  371  25  L.  Ed. 
717,  explicitly  refutes  such  an  interpretation  of  Hennen.  In  Siebold  the  ques- 
tion was  whether  Congress  could  constitutionally  confer  upon  the  United 
States  Circuit  Court  of  that  period  (1879)  authority  to  appoint  supervisors 
of  a  congressional  election.  It  was  contended  Congress  could  not  do  so  since 
the  duties  of  the  supervisors  were  entirely  executive  in  character.  The  Court 
answered : 

It  is  no  doubt  usual  and  proper  to  vest  the  appointment  of  inferior  of- 
ficers in  that  department  of  the  government,  executive  or  judicial,  or  in  that 
particular  executive  department  to  which  the  duties  of  such  oflBcers  apper- 
tain. But  there  is  no  absolute  requirement  to  this  effect  in  the  Constitution ; 
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and,  if  there  were,  it  would  be  difficult  in  many  cases  to  determine  to  which 
department  an  office  properly  belonged. 

"The  above  mentioned  officials,  appointed  by  the  courts  as  prescribed  by 
Congress,  may  be  thought  to  be  concerned  with  the  administration  of 
justice.  Even  if  this  were  altogether  correct,  it  does  not  follow  that  Con- 
gress is  so  constrained  in  resorting  for  help  to  a  court  or  its  judges.  Though 
the  policy  followed  by  Congress  is  indicated  by  the  use  it  makes  of  its 
authority,  Article  II  is  couched  in  terms  of  discretion ;  and  Congress  has  not 
considered  it  can  empower  judges  to  appoint  only  officers  concerned  with  the 
administration  of  justice. 

The  limitation  which  is  referred  to  in  Siebold  is  not  an  affirmative  re- 
quirement that  the  duty  of  the  officer  be  related  to  the  administration  of 
justice.   It  is  a  negative  requirement  that  the  duty  may  not  have   'such 
incongruity'  with  the  judicial  function  as  would  void  the  power  sought  to 
be  conferred."  265  F.  Supp.  at  912-914. 
Circuit  Judge  J.  Skelly  Wright  dissented  from  the  decision  of  his  brethren 
in  Hobson  v.  Hansen,  supra.  In  so  doing,  however,  he  made  it  clear  that  even 
under  the  more  narrow  definition  of  "inferior  officers"  he  advocated  the  author- 
ization of  an  appointment  of  a  special  prosecutor  would  be  permissible  under 
Article  II,  §  2,  cl.  2. 

"Article  II  unquestionably  empowers  Congress  to  confide  in  the  courts 
control  over  the  appointment  of  ancillary  officials  in  the  judicial  branch. 

If  historic  congressional  practice  is  germane  to  the  constitutional  question, 
it  impressively  supports  the  narrower  construction  of  Article  II ;  for,  apart 
from   §  101   and  passing  by  the  supervisors  with  moot  status  in  Siebold, 
we  are  cited  no  instances,  past  or  present,  in  which  Congress  found  it  neces- 
sary or  proper  to  impose  on  federal  courts  the  responsibility  for  appointing 
federal  officials  whose  duties  are  unconnected  with  the  judicial  function. 
This  tradition  in  Congress  is  in  exact  harmony  with  the  insistent  doctrine 
of  our  law,  articulated  by  Article  III  and  constitutional  history,  that  the 
federal   judiciary    refrain    from    indulging   in    nonjudicial    activities.    This 
doctrine  and  the  policies  encircling  it  should  be  instrumental  in  resolving 
whatever  ambiguity  inheros  in  Article  II."  265  F.  Supp.  at  920-922. 
Judge  Wright  recognized,  however,  that  "inferior  officers"  was  not  restricted 
to  ministerial  officers  who  were  wholly  under  the  supervision  and  control  of  the 
courts.  In  reviewing  the  statutory  arrangement  in  Siebold,  Judge  Wright  was 
careful  to  demonstrate  that  the  activities  of  the  appointees  in  that  case  were 
ancillary  to  the  ji:dicial  process,  and  not  subordinate  to  the  courts,  but  still 
satisfied  his  interpretation  of  "inferior  officers"  in  Article  II  §  2,  cl.  2 : 

"Under  the  amendments  to  the  Enforcement  Act  16  Stat.  433  (1871), 
Rev.  Stat.  Tit.  XXA^'I  (1875),  these  supervisors  were  to  do  no  more  than 
witness  congressional  elections  to  find  out  whether  voting  qualifications 
were  evenhandedly  applied.  Apparently  they  were  then  to  report  irregulari- 
ties to  the  House  of  Representatives,  for  use  as  evideince  if  the  House  were 
requested  to  exercise  its  constitutional  responsibility  of  judging  the  out- 
come of  congressional  elections.  U.S.  Const.,  Art.  I,  §  5,  cl.  1.  When  the  House 
so  sits  to  judge  elections,  it  exercises  a  function  which  is  characteristically 
judicial ;  its  procedures,  then  and  now,  contemplate  the  submission  of 
complaint  and  answer  and  provide  opportunitv  to  secure  depositions,  Act.  of 
Feb.  19,  1851,  ch.  XI,  9  Stat.  568,  as  amended.  2  U.S.C.  §201-226  (1964)  : 
and  it  is  expected  to  make  findings  of  fact  and  apply  rules  of  law.  See 
Scharpf,  Judicial  Review  and  the  political  Question — A  Functional  Analysis, 
75  Yale  L.  J.  517,  539-540  (1966).  The  Enforcement  Act  itself  gave  circuit 
courts  jurisdiction  to  count  ballots  and  declare  the  winners  in  state  and  mu- 
nicp'al  elections  contaminated  bv  alleged  deprivations  of  the  right  to  vote  on 
account  of  race.  Section  23,  ch.  CXIV,  16  Stat.  146  (1870),  the  progenitor  of  28 
U.S.C.  §  1322  (1964).  The  supervisors  were,  then,  auxiliary  to  the  administra- 
tion of  justice.  Certainly  they  had  no  legislative  or  administrative  responsi- 
bility for  developing  policy."  26.5  F.  Supp.  at  921,  n. 
Accordingly,  in  Judge  Wright's  view  to  qualify  as  an  "inferior  officer"  the 
office  to  be  filled  mu.st  be  ancilliary  to  the  judicial  branch,  and  that  "inferior 
officers"  are  not  limited  to  those  which  constitute  the  ministerial  staff  of  the 
Courts. 

It  cannot  seriously  be  argued  that  the  prosecutor  is  not  an  officer  of  the  court, 
not  counsel  to  the  grand  jury,  and  is  not  subject  to  the  disciplinarv  power  of  the 
Court.  See,  Go-Bart  Importing  Co.  v.  United  States,  282  U.S.  344,  352-353,  51 
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S.  Ct.  153,  156-157  (1931)  ;  United  States  v.  Smyth,  14  F.  supp.  282,  306  (N.D. 
Calif.  1952)  ;  In  Silvester,  41  F.  2n(i,  231,  236  ( S.D.N. Y.  1930)  ;  Vnitcd  States  v. 
Maresco,  266  F.  713,  717  (D.C.D.C.  ).  Consequently,  it  cannot  be  seriously 

argued  that  the  functions  of  a  Special  Prosecutor  are  not  ancillary  to  the 
judiciary  and  that  a  Special  Prosecutor  does  not  qualify  as  an  "inferior  officer" 
even  under  Judge  Wright's  test  precluding  appointment  by  the  court. 

IV.  The  Executive's  Obligation  to  Take  Care  that  the  Laws  are  Faithfully 
Executed 

It  has  been  argued  that  two  provisions  of  the  Constitution  delegate  to  the 
President  the  exclusive  authority  to  appoint  and  to  remove  officers  of  the  United 
States.  Article  II,  §1,  provides  that  the  "[ejxecutive  power  shall  be  vested  in 
a  President  of  the  United  States."  Article  II,  §3  provides  that  the  President 
"shall  take  care  that  the  laws  be  faithfully  executed  .  .  "  From  this  the  opponents 
of  legislation  providing  for  a  judicially  appointed  Special  Prosecutor  argue  that 
the  President  is  delegated  all  executive  power,  that  the  appointment  and  removal 
is  executive  and  unconfined,  and  that,  therefore,  the  President  may  exercise 
unfettered  discretion  to  appoint  and  remove  officers  of  the  United  States. 

This  argument  assumes  too  much  and  ignores  other  constitutional  provisions, 
such  as  Article  II.  §  2,  cl.  2.,  a  long  standing  practice  of  Congressional  establish- 
ment of  offices  of  the  United  States,  and  the  case  law  regarding  removal  of 
officers  appointed  by  heads  of  departments. 

Article  I,  §  1  vests  all  legislative  powers  in  the  Congress  of  the  United  States, 
and  Article  I,  §  8  authorizes  Congress  to  enact  "all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution"  the  powers  conferred  upon  the  United 
States  government. 

In  the  Constitutional  provisions  just  cited,  is  found  not  only  the  answer  to  the 
general  line  of  argument  in  respect  to  the  President's  duties  and  their  implica- 
tions pursued  by  the  opponents,  but  support  for  the  legislation  authorizing  a 
Special  prosecutor.  The  President  is  sworn  to  "preserve,  protect,  and  defend 
the  constitution."  That  oath  has  great  significance.  The  sections  which  follow 
that  prescribing  the  oath  (§§  2,2,  Art.  I)  prescribe  the  duties  and  fix  the  powers 
of  the  President.  But  one  very  prominent  feature  of  the  Constitution  which  he 
is  sworn  to  preserve,  and  which  the  whole  body  of  the  judiciary  are  bound  to 
enforce,  is  the  closing  paragraph  of  Article  I,  §  8.  in  which  it  is  declared  that 
"the  congress  shall  have  power  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  the  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof.  Article  I,  §  8  is  that  which  contains  the  germ  of 
all  the  implied  powers  under  the  Constitution.  It  is  that  which  has  preserved 
the  equilibrium  between  the  three  co-ordinate  branches,  as  partitioned  by  the 
Constitution.  While  it  is  the  President's  duty  to  take  care  that  the  laws  be 
faithfully  executed,  it  is  not  his  duty  to  make  laws  or  a  law  of  the  United 
States.  The  laws  he  is  to  see  executed  are  mnnifestly  those  contained  in  the 
Constitution  and  those  enacted  by  Congress,  whose  duty  it  is  to  make  all  laws 
necessary  and  proper  for  carrying  into  execution  the  powers  of  those  tribunals. 
See  e.g.  Cunningham  v.  Neagle,  135  U.S.  1,  83-84,  10  S.  Ct.  658,  675  (1890)  (Lamar 
J.  dissenting). 

Congress  is  delegated  by  the  Constitution  control  over  enforcement  of  the  laws 
of  the  United  States  and  the  authority  to  structure  the  institutions  and  mecha- 
nisms by  which  the  laws  are  to  be  enforced.  For  example,  when  the  National 
Environmental  Policy  Act,  83  Stat.  852,  42  U.S.C.  §§  4321.  4331-4335.  4341-4347. 
was  enacted,  jurisdiction  to  enforce  numerous  anti-pollution  laws,  which  had 
formerly  been  dispersed  among  a  number  of  agencies,  was  concentrated  in  a 
new  agency,  the  Environmental  Protection  Agency,  pursuant  to  an  Executive  re- 
organization plan  which  was  approved  by  Congress.  When  the  Federal  Trade 
Commission  Act  was  enacted.  38  Stat.  717.  15  U.S.C.  §§  41-51.  Congress  provided 
that  enforcement  of  the  Act  would  be  committed  to  the  newlv  established  admin- 
istrative agency.  Establishment  of  an  independent  prosecutor  by  statute  who 
woiild  have  jurisdiction  over  a  specified  area  wouM  be  analogous  to  the  creation 
of  law  enforcement  agencies  in  the  past  and  would  be  clearly  constitutional. 
Indeed,  the  words  of  Article  II  give  the  Executive  no  more  power  than  to  en- 
force the  "laws"  as  written  by  Congress  and  he  is  not  free  to  comply  with  some 
laws  and  ignore  others. 

The  Constitution  does  not  specify  the  departments  by  which  the  business  of 
the  Executive  branch  will  be  transacted,  and  the  creation  of  such  agencies  is  the 
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preorgative  of  Congress,  as  was  recognized  by  Attorney  General  Gushing,  as  long 
ago  as  1854 : 

"[T]he  Constitution  does  not  specify  the  subordinate,  ministerial,  or  ad- 
ministrative functionaries,  by  whose  agency  or  counsels  the  details  of  the 
public  business  are  to  be  transacted.  It  recognizes  the  existence  of  such  of- 
ficial agents  and  advisors,  in  saying,  that  the  President  'may  require  the 
opinion,  in  writing,  of  the  principal  oflScer  in  each  of  the  executive  depart- 
ments, upon  any  subject  relating  to  the  duties  of  their  respective  offices' ; 
and  these  officers  are  again  recognized  by  the  Constitution  in  the  clause 
which  vests  the  appointment  of  certain  inferior  officers  'in  the  heads  of  de- 
partments' ;  and  it  leaves  the  number  of  the  organization  of  those  depart- 
ments to  be  determined  by  Congress."  6  Op.  Atty.  Gen.  326,  327  (1854). 
The  authority  to  commence  prosecution  has  never  been  exclusively  reserved  to 
the  Attorney  General  on  constitutional  grounds.  The  present  practice  by  which 
administrative  agencies   refer  all  criminal  prosecutions  to  the  Department  of 
Justice  is  a  consequence  of  Executive  Order  No.  6166  of  June  10,  1933,  issued 
pursuant  to  authority  granted  by  an  Act  of  June  30,  1932  C.  314.  47  Stat.  383. 
413  as  amended  by  an  Act  of  March  3,  1933,  C.  212,  47  Stat.  1489,  1517.  In  §  5  of 
that  Order,  President  Roosevelt  ordered  that  "the  functions  of  prosecuting  in 
the  courts  of  the  United  States  claims  and  demands  by,  and  offenses  against, 
the  Government  of  the  United  States  .  .  .  now  exercised  by  any  agency  or  of- 
ficer, are  transferred  to  the  Department  of  Justice."  The  statute  authorizing 
this  reorganization  of  government  departments  sought  to  consolidate  procedures 
and  thereby  reduce  expenditures.  The  transfer  of  prosecutorial  power  to  the  At- 
torney General  from  the  agencies  was  founded  not  on  the  doctrine  of  separation 
of  powers  but  on  the  exigencies  of  economic  crisis. 

The  flexibility  of  the  present  system  is  attested  to  by  the  opening  phrase  of 
28  U.S.C.  §516  (1966)  :  "Except  as  otherwise  authorized  by  law,  the  conduct 
of  litigation  in  which  the  United  States,  an  agency  or  officer  thereof  is  a  party 
or  is  interested,  and  securing  evidence  therefor,  is  reserved  to  officers  of  the 
Department  of  Justice,  under  the  direction  of  the  Attorney  General."  According 
to  the  notes  accompanying  this  statute,  the  opening  phrase  may  apply  to  future 
exceptions. 

Congressional  supremacy  over  the  organization  of  and  distribution  of  functions 
within  the  Executive  branch  is  also  demonstrated  by  the  legislation  governing 
reorganizations  of  the  Executive  branch,  contained  in  Title  5,  Chapter  9  of  the 
United  States  Code.  These  provisions  allow  the  President  the  ix)wer  to  examine 
the  efficiency  of  government  operations  and  to  propose  plans  for  the  restructuring 
of  Executive  departments  and  agencies,  but  it  gives  either  House  of  Congress 
authority  to  veto  a  proposed  reorganization  by  passing,  within  60  days,  "a 
resolution  stating  in  substance  that  the  House  does  not  favor  the  reorganization 
plan."  5  U.S.C.  §  906(a). 

The  assertion  that  the  mere  grant  of  executive  power  confers  upon  the 
President  the  unfettered  power  of  appointment  is  also  clearly  inconsistent  with 
those  statutes,  dating  back  to  the  foundation  of  the  government,  which  restrict 
the  exercise  by  the  President  of  the  power  of  nomination  of  officers  of  the 
United  States,  although  nothing  in  the  Constitution  explicitly  authorizes  Congress 
to  do  so. 

".  .  .  Congress  has,  from  time  to  time,  restricted  the  President's  selection  by 
the  requirement  of  citizenship.  It  has  limited  the  power  of  nomination  by  pro- 
viding that  the  office  may  be  held  only  by  a  resident  of  the  United  States;  of 
a  state  ;  of  a  particular  state  ;  of  a  particular  district ;  of  a  particular  territory  ; 
of  the  District  of  Columbia  ;  of  a  particular  foreign  country.  It  has  limited 
the  power  of  nomination  further  by  prescribing  specific  professional  attain- 
ments, or  occupational  experience.  It  has,  in  other  cases,  prescribed  the  test 
of  examinations.  It  has  imposed  the  requirement  of  age ;  of  sex ;  of  races ;  of 
property ;  and  of  habitual  temperance  in  the  use  of  intoxicating  liquors.  Congress 
has  imposed  like  restrictions  on  the  power  of  nomination  by  requiring  political 
representation;  or  that  the  selection  be  made  on  a  nonpartisan  basis.  It  has 
required,  in  some  cases,  that  the  representation  be  industrial ;  in  others,  that 
it  be  geographic.  It  has  at  times  required  that  the  President's  nominees  be 
taken  from,  or  include,  representatives  from  particular  branches  or  depart- 
ments of  the  government.  By  still  other  .statutes.  Congress  has  confined  the 
President's  selection  to  a  .small  number  of  persons  to  be  named  by  other.s." 
Myers  v.  United  States,  272  U.S.  52,  265-274,  47  S.  Ct.  21,  75-78  (Brandeis 
dissenting). 

Many  of  these  statutes  impose  limitations  upon  the  appointment  of  attorneys 
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representing  various  governmental  agencies.  See  e.g.  Attorney  for  the  Court  of 
Private  Land  Claims,  26  Stat.  854,  855  (Marcli  3,  1891)  ;  Attornev  of  Hawaii, 
42  Stat.  108,  116  (July  9,  1921)  ;  Assistant  Attorney  General  of  the  United  States, 
11  Stat.  410,  420  (March  2,  1859)  ;  Solicitor  General  and  Assistant  Attorneys 
General,  16  Stat.  162  (June  22,  1870).  Of  particular  significance,  however,  is 
that  the  First  Judiciary  Act  of  1789  limited  the  President's  power  of  appoint- 
ment of  the  Attorney  General  and  District  Attorneys  to  individuals  learned  in 
the  law.  1  Stat.  73,  92  (Sept.  24,  1789).  The  First  Judiciary  Act  was  enacted  in 
the  First  Congress,  two  years  after  the  constitutional  convention  and  included 
among  its  members  those  who  had  been  members  of  the  convention.  Conse- 
quently, it  is  a  guide  to  interpreting  the  meaning  of  the  Constitution,  see  e.g. 
Myers  v.  Vntted  States,  272  U.S.  52,  136,  47  S.  Ct.  21,  32  (1926),  revealing  that 
the  appointment  of  government  prosecutors  was  not  intended  to  be  solely  within 
the  discretion  of  the  President. 

Thus  these  statutes,  which  reveal  a  continuous  practice  from  the  founding  of 
the  repubic,  present  a  legislative  practice  established  by  concurrent  aflBrmative 
action  of  Congress  and  the  President,  which  refutes  the  absolute  claim  of  exclu- 
sive Presidential  authority  to  appoint  officers  of  the  United  States. 

V.  The  Supreme  Court  Removal  Cases 

Similarly,  the  assertion  that  the  mere  grant  of  executive  powers  by  the  Con- 
stitution confers  upon  the  President  the  unrestricted  power  of  appointment,  is 
inconsistent  with  those  cases  which  uphold  restrictions  upon  Presidential  power 
of  removal. 

In  Myers  v.  United  States,  272  U.S.  52,  47  S.  Ct.  21  (1926),  the  Supreme  Court 
was  requested  to  rule  on  whether  the  President  had  the  constitutional  authority 
to  remove  a  postmaster  of  the  first  class,  whom  he  had  appointed  by  and  with  the 
consent  of  the  Senate,  when  the  statute,  creating  the  office  and  providing  for  Presi- 
dential appointment  required  Senate  acquiescence  in  such  removal.  In  an  opinion 
written  by  Chief  Justice  Taft,  with  Justices  Brandeis,  Holmes  and  McReynolds 
dissenting,  the  Court  held  that  the  President  could  constitutionally  do  so.  Never- 
theless, even  the  majority  recognized  the  power  of  the  Congress  under  Art.  II. 
§  2,  cl.  2,  to  vest  by  law  "appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments :" 

"These  words  It  has  been  held  by  the  Court,  give  to  Congress  the  power 
to  limit  and  regulate  removal  of  such  inferior  officers  by  heads  of  depart- 
ments when  it  exercises  its  constitutional  power  to  lodge  the  power  of  ap- 
pointment with  them.  United  States  v.  Perkins,  116  U.S.  483,  6  S.  Ct.  449, 
450.  .  .  ."  272  U.S.  at  127,  47  S.  Ct.  at  28-29. 
The  majority,  moreover,  recognized  that  with  regard  to  those  officers  deemed 
to  be  superior,  the  President  is  subject  to  certain  limitations: 

"The  duties  of  the  heads  of  departments  and  bureaus  in  which  the  dis- 
cretion of  the  President  is  exercised  and  which  we  have  described  are  the 
most  important  in  the  whole  field  of  executive  action  .  .  . 

".  .  .  Of  course  there  may  be  duties  so  peculiarly  and  .specifically  com- 
mitted to  the  discretion  of  a  particular  officer  as  to  raise  a  question  whether 
the  President  may  overrule  or  revise  the  officer's  interpretation  of  his  statu- 
tory duty  in  a  particular  instance.  Then  there  may  be  duties  of  a  quasi- 
judicial  character  imposed  on  executive  officers  and  members  of  executive 
tribunals  whose  decisions  after  hearing  affect  interests  of  individuals,  the 
discharge  of  which  the  President  cannot  in  a  particular  case  properly  in- 
fluence on  control."  272  U.S.  at  134-135,  47  S.  Ct.  at  31. 
The  Court  did  go  on,  however,  to  say  that  the  President  could  remove  the 
officer  subsequent  to  the  decision,  on  the  grounds  that  the  exercise  of  discretion 
entrusted   to   the   officer   had   not   on    the   whole   been   intelligently    or   wisely 
exercised.  272  U.S.  at  135.  47  S.  Ct.  at  31.  But  this  observation  was  specifically 
rejected  in  the  subsequent  landmark  case  of  Humphrey's  Executor  v.   United 
States,  295  U.S.  602,  55  S.  Ct.  869  (1934)  : 

".  .  .  [T]he  narrow  point  actually  decided  [in  Myers  v.  United  States'] 
was  only  that  the  President  had  the  power  to  remove  a  postmaster  of  the 
first  class  without  the  advice  and  consent  of  the  Senate  as  required  by  act 
of  Congress.  In  the  course  of  the  opinion  of  the  court,  expressions  occur 
which  tend  to  support  the  governments  contention  [that  the  President  may 
at  will  remove  Commissioners  of  the  Federal  Trade  Commission],  but  these 
are  beyond  the  point  involved  and,  therefore,  do  not  come  within  the  rule 
of  stare  decisis.  Insofar  as  they  are  out  of  harmony  with  the  views  here 
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set  forth  these  expressions  are  disapproved."  295  U.S.  at  627,  55  S.  Ct.  at 

873. 

The  Court  went  on  to  point  out  the  differences  between  a  postmaster  and  the 

Federal  Trade  Commission.  In  doing  so,  the  Court  explained  why  the  President 

may  constitutionally  be  removed  from  participation  in  either  the  appointment 

or  the  removal  of  the  Special  Prosecutor  : 

"The  oflSce  of  a  postmaster  is  so  essentially  unlike  the  office  now  involved 
that  the  decision  in  the  Myers  case  cannot  be  accepted  as  controlling  our 
decision  here.  A  postmaster  is  an  executive  officer  restricted  to  the  perform- 
ance of  executive  functions.  He  is  charged  with  no  duty  at  all  related  to 
either  the  legislative  or  judicial  power.  The  actual  decision  in  the  Myers  case 
finds  support  in  the  theory  that  such  an  officer  is  merely  one  of  the  units  in 
the  executive  department  and,  hence,  inherently  subject  to  the  exclusive  and 
illimitable  power  of  removal  by  the  Chief  Executive,  whose  subordinate  and 
aid  he  is.  Putting  aside  dicta,  which  may  be  followed  if  sufficiently  persua- 
sive but  which  are  not  controlling,  the  necessary  reach  of  the  decision  goes 
far  enough  to  include  all  purely  executive  officers.  It  goes  no  farther.  .  .  . 
"The  Federal  Trade  Commission  is  an  administrative  body  created  by  Con- 
gress to  carry  into  effect  legislative  policies  embodied  in  the  statute  in  ac- 
cordance with  the  legislative  standards  therein  prescribed,  and  to  perform 
other  specified  duties  as  a  legislative  or  as  a  judicial  aid.  Such  a  body  can- 
not in  any  proper  sense  be  characterized  as  an  arm  or  an  eye  of  the  execu- 
tive. Its  duties  are  performed  without  executive  leave  and,  in  the  contem- 
plation of  the  statute,  must  be  free  from  executive  control.  In  administering 
the  provisions  of  the  statute  in  respect  of  "unfair  methods  of  competition" — 
that  is  to  say  in  filling  in  and  administering  the  details  embodied  by  that 
general  standard — the  commission  acts  in  part  quasi-legislatively  and  quasi- 
judicially.  In  making  investigations  and  reports  thereon  for  the  informa- 
tion of  Congress  under  §  6,  in  aid  of  the  legislative  power,  it  acts  as  a  leg- 
islative agency.  Under  §  7,  which  authorizes  the  commission  to  act  as  a  mas- 
ter in  chancery  under  rules  prescribed  by  the  court,  it  acts  as  an  agency  of 
the  judiciary.  To  the  extent  that  it  exercises  any  executive  functions — as 
distinguished  from  executive  power  in  the  constitutional  sense — it  does  so 
in  the  discharge  and  effectuation  of  its  quasi-legislative  or  quasi-judicial 
powers,  or  as  an  agency  of  the  legislative  or  judicial  departments  of  the 
government. 

".  .  .  "We  think  it  plain  under  the  Constitution  that  illimitable  power  of 
removal  is  not  possessed  by  the  President  in  respect  of  officers  of  the  character 
of  those  just  named.  The  authority  of  Congress,  in  creating  quasi-legislative 
or  quasi-judicial  agencies,  to  require  them  to  act  in  discharge  of  their  duties, 
independently  of  executive  control  cannot  well  be  doubted ;  and  that  author- 
ity includes,  as  an  appropriate  incident,  power  to  fix  the  period  during  which 
they  shall  continue  in  office,  and  to  forbid  their  removal  except  for  cause 
in  the  meantime.  For  it  is  quite  evident  that  one  who  holds  his  office  only 
during  the  pleasure  of  another,  cannot  be  depended  upon  to  maintain  an 
attitude  of  indeiiendence  against  the  latter's  will."  295  U.S.  at  627-629, 
55  S.  Ct.  at  873-874. 
Subsequent  to  the  decision  in  Humphrey's  Executor  the  Supreme  Court  had 
occasion  to  review  Myers,  supra,  and  Humphrey's  Executor,  supra.  In  an  opinion 
written  by  Justice  Frankfurter,  a  unanimous  Court  stated : 

"The  assumption  was  short-lived  that  the  Myers  case  recognized  the  Presi- 
dent's inherent  constitutional  power  to  remove  officials,  no  matter  what  the 
relation  of  the  executive  to  the  discharge  of  their  duties  and  no  matter  what 
restrictions  Congress  may  have  imposed  regarding  the  nature  of  their  tenure. 
The  versatility  of  circumstances  often  mocks  a  natural  desire  for  definitive- 
ness.  Within  less  than  ten  years  a  unanimous  Court,  in  Humphrey's  Executor 
V.  United  States,  295  U.S.  602,  55  S.  Ct.  869,  79  L.  Ed.  1611,  narrowly  confined 
the  scope  of  the  Myers  decision  to  include  only  'all  purely  executive  officers.' 
295  U.S.  at  page  628,  55  S.  Ct.  at  page  874.  The  Court  explicitly  'disapproved' 
the  expressions  in  Myers  supiwrting  the  President's  inherent  constitutional 
power  to  remove  members  of  quasi-iudicial  bodies.  295  U.S.  at  pages  626-627, 
55  S.  Ct.  at  pages  873-874."  Wiener  v.  U.S.,  357  U.S.  349,  352,  78  S.  Ct.  1275 
(1958). 
Consequently,  in  determining  the  constitutionality  of  congressional  limitation 
upon  removal  of  officers  of  the  United  States,  Myers,  supra,  and  Humphrey's 
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Executor,  supra,  must  be  read  together.  In  Myers,  supra,  the  Supreme  Court  rec- 
ognized an  inherent  power  in  the  President  to  remove  those  who  he  appointed  by 
and  with  the  consent  of  the  Senate.  In  Humphrey's  Executor,  liowever,  the 
Supreme  Court  restricted  liis  removal  power  to  tliose  officers  that  are  purely 
executive. 

Between  what  was  decided  in  Myers,  supra  and  what  was  held  in  Hum- 
phrey's Executor,  supra,  there  remains  an  area  left  for  future  consideration  and 
determination  as  to  which  category  applies  to  the  facts  and  circumstances  of  a 
particular  situation.  Morgan  v.  Tennessee  Valley  Authority,  115  F.  2d  990,  992 
(6th  Cir.  1940),  cert,  denied.  312  U.S.  201,  61  S.  Ct.  806  (  ).  Nevertheless,  it  is 
clear  that  the  Special  Prosecutor  would  fall  within  the  rule  of  Humphrey's 
Executor,  supra.  As  presently  contemplated  the  Special  Prosecutor  will  have  the 
responsibility:  (1)  to  conduct  all  grand  jury  proceedings  and  represent  it 
in  obtaining  documents  and  witnesses  in  its  investigation;  (2)  to  frame  and 
sign  indictments  and  the  filing  of  presentments;  (3)  to  conduct  all  criminal 
prosecutions  and  appeals;  (4)  to  deal  with  and  appear  before  Congressional 
committees  having  jurisdiction  over  matters  within  the  scope  of  his  authority ; 
(5)  to  provide  such  information,  documents  and  other  evidence  as  may  be 
necessary  and  appropriate  to  enable  any  such  committee  to  exercise  its  re- 
sponsibilities;  and  (6)  to  submit  a  final  report  to  the  Chief  Judge  of  the 
United  States  District  Court  for  the  District  of  Columbia,  to  the  Speaker  of 
the  House  of  Representatives  and  to  the  President  Pro  Tempore  of  the  Senate. 
Thus  the  Special  Prosecutor,  similar  to  the  Federal  Trade  Commission,  is 
charged  with  duties  related  to  the  executive,  legislative  and  judiciary,  and 
his  status  should  be  controlled  by  the  holding  in  Humphrey's  Executor,  supra, 
and  not  Myers,  supra. 

VI.  United  States  v.  Cox 

Opponents  to  the  delegation  of  authority  to  appoint  a  Special  Prosecutor  to 
the  courts  cite  United  States  v.  Cox,  342  F.  2d  167  (5th  Cir.  1965),  cert,  den., 
85  S.  Ct.  1767  (1965)  for  the  proposition  that  the  Separation  of  Power's  pre- 
cludes such  a  judicial  appointment.  In  so  arguing,  the  opponents  misread  that 
opinion  or  misrepresent  what  was  decided. 

In  United  States  v.  Cox,  supra,  the  Court  of  Appeals  for  the  Fifth  Circuit  was 
asked  to  decide  whether  a  U.S.  Attorney  could  be  held  in  contempt  for  failing  to 
comply  with  a  court  order  directing  him  to  prepare  and  sign  indictments 
for  perjury  pursuant  to  a  request  by  a  legally  constituted  grand  jury.  By  a 
four  to  three  majority,  the  Court  held  that  a  U.S.  Attorney  could  not  be  com- 
pelled to  sign  an  indictment  issued  by  a  grand  jury  and  thereby  revised 
the  contempt  order.  The  four  judges  so  holding,  however,  issued  three  separate 
opinions.  Supra  at  169.  Judge  Jones  wrote  the  majority  opinion  with  Judge 
Tuttle  joining  him,  and  Judge  Brown  and  Judge  Wisdom  each  wrote  their 
own  opinion,  supra  at  182,  185,  "concurring  specially."  Judges  Bell,  River  and 
Gerwin  concurred  in  part  and  dissented  in  part,  issuing  a  fourth  opinion.  Supra 
at  173.  A  close  examination  of  the  four  opinions  reveals  that  the  actual  majority 
of  the  court  did  not  endorse  the  view  expressed  in  the  Jones-Tuttle  opinion  re- 
garding the  separation  of  powers  and,  therefore.  Cox,  supra  does  not  support 
the  opponents'  contentions. 

Contrary  to  the  opponents'  interpretation  of  the  Cox  case,  a  numerical  majority 
of  the  court  did  not  rule  that  the  outcome  was  constitutionally  required.  Rather, 
the  constitutional  argument  based  on  a  theory  of  separation  of  powers  was  only 
relied  on  by  three  of  the  judges :  Judges  Jones,  Tuttle  and  Wisdom.  It  was  their 
belief  that  the  discretion  of  the  U.S.  Attorney  as  representative  of  the  Executive 
branch  in  the  prosecution  of  offenses  against  the  United  States  should  be  free 
from  interference  from  the  judiciary.  As  Judge  Jones  expressed  it : 

"It  follows,  as  an  incident  of  the  constitutional  separation  of  powers,  that 

the  courts  are  not  to  interfere  with  the  free  exercise  of  the  discretionary 

powers  of  the  attorneys  of  the  United  States  in  their  control  over  criminal 

prosecutions."  Supra  at  171. 

Judge  Wisdom  stressed  the  necessity  for  the  Attorney  General  to  have  the 

exclusive  prerogative  to  prosecute  offenses  against  the  United  States  as  a  "checks 

and  balances"  measure : 

".  .  .   [T]he  power  of  the  executive  not  to  prosecute  and  therefore  not  to 
take  steps  necessarily  leading  to  prosecution,  is  the  appropriate  curb  on  a 
grand  jury  in  keeping  with  the  constitutional  theory  of  checks  and  balances." 
Supra  at'l90. 
Judge  Wisdom  also  expressed  the  view,  however,  that : 
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"The  executive's  absolute  and  exclusive  discretion  to  prosecute  may  be 

rationalized  as  an  illustration  of  the  doctrine  of  separation  of  powers,  but  it 

would  have  evolved  without  the  doctrine  and  exists  in  countries  that  do  not 

purport  to  accept  this  doctrine."  Supra  at  193  (emphasis  added) . 

Judges  Bell,  River  and  Gerwin,  however,  dissented,  objecting  to  the  assertion 

that  the  grand  jury  is  subservient  to  the  Executive  : 

"The  Attorney  General  insists  that  the  prosecution  of  offenses  against 
the  United  States  is  an  executive  function  of  the  Attorney  General  derived 
from  the  executive  power  vested  in  the  President  'to  take  care  that  the  laws 
be  faithfully  executed.'  U.S.  Const.  Art.  II  §  3.  The  short  answer  is  that  one 
of  the  most  fundamental  and  important  of  the  laws  so  to  be  faithfully  exe- 
cuted is  the  clear  and  explicit  provision  of  the  Fifth  Amendment  to  the 
Constitution  that  'No  person  shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury.' 
"The  Fifth  Amendment  adopted  the  grand  jury  as  it  had  then  been  de- 
veloped in  England  over  the  course  of  many  centuries,  and  made  it  a  part 
of  the  fundamental  law  of  the  United  States  for  the  institution  of  prosecu- 
tions for  crime.  Thus  the  grand  jury  originated  long  before  the  doctrine  of 
separation  of  powers  was  made  the  constitutional  basis  of  our  frame  of 
government.  The  same  Constitution  which  separated  the  three  powers  of 
government  adopted  the  institution  of  the  grand  jury.  It  follows  that  no  nice 
distinction  need  be  drawn  as  to  whether  the  grand  jury  may  perform  some 
function  of  the  executive  department."  Supra  at  177-178. 
The  dissenters  felt  that  the  prosecutor  could  be  required  to  assist  the  grand 
jury  in  preparing  indictments  and  to  sign  any  indictment  that  is  issued.  Supra 
at  179.  They  conceded  that  the  prosecution  could  refuse  to  go  forward.  Supra  at 
179,  but  also  stated  : 

".  .  .  It  may  be  that  the  court,  in  the  interest  of  jusitice.  may  require  a 
showing  of  good  faith,  and  a  statement  of  some  rational  basis  for  dismissal. 
In  the  unlikely  event  of  bad  faith  or  irrational  action,  not  here  present,  it 
may  be  that  the  court  could  appoint  counsel  to  prosecute  the  ease.  In  brief, 
the  court  may  have  the  same  inherent  power  to  administer  justice  to  the 
government  as  it  does  to  the  defendant."  Supra  at  179. 
Judge  Brown  was  the  key  vote  in  the  Cox  case.  Although  he  agreed  with  the 
decision  to  revise  the  contempt  order  on  the  grounds  that  the  U.S.  Attorney 
could  not  be  compelled  by  the  Court  to  sign  the  indictment,  he  sided  with  the 
three  dissenting  judges  to  constitute  the  fourth  man  in  another  four  to  three 
majority  holding  that  the  U.S.  Attorney  could  be  compelled  to  aid  the  grand 
jury  in  drafting  an  indictment  in  legal  form.  Supra  at  182.  Also,  unlike  Judges 
Jones,  Tuttle  and  Wisdom,  Judge  Brown  did  not  defend  his  position  on  constitu- 
tional grounds.  Rather,  his  decision  that  the  U.S.  Attorney  should  be  vested 
with  unlimited  discretion  as  to  whether  prosecution  was  to  be  maintained  was 
based  on  a  theory  that  the  responsibility  of  prosecution  should  not  be  vested 
with  the  grand  jury  because  of  the  secrecy  of  their  proceedings,  their  political 
irresponsibility  and  their  lack  of  expertise  in  understanding  complex  federal 
crimes  and  statutes.  Supra  at  182.  He  also  interpreted  Rule  48(a)  of  the  Federal 
Rules  of  Criminal  Procedure  to  give  unlimited  discretion  to  the  U.S.  Attorney  to 
dismiss  indictments  once  issued.  Supra  at  182.  Although  Judge  Brown  mentioned 
that  his  approach  preserved  the  "time  proved  wisdom  of  separation  of  powers," 
Supra  at  185,  he  carefully  avoided  resting  his  decision  upon  these  grounds. 

Thus,  contrary  to  that  which  the  opponents  to  the  authorization  of  judicial 
appointment  of  the  Special  Prosecutor  assert,  the  Cox  case  does  not  hold  that  a 
court  may  not  constitutionally  compel  a  U.S.  Attorney  to  sign  a  grand  jury 
indictment. 

Of  additional  significance  is  the  lack  of  .precedent  supporting  the  position 
taken  by  Judges  Jones  and  Tuttle  that  the  separation  of  powers  precludes  requir- 
ing the  prosecutors  to  sign  the  indictments.  In  footnote  eight  a  series  of  cases 
were  cited  by  Judges  Jones  and  Tuttle  purporting  to  support  their  position.  Supra 
at  171.  A  reading  of  those  eases,  and  the  references  therein,  reveals  that  none  of 
the  federal  cases  nor  the  references  therein  were  decided  on  the  basis  of  separa- 
tion of  powers.  Instead,  the  cited  federal  cases,  and  those  referred  to  therein, 
were  decided  on  statutory  not  constitutional  grounds. 
The  argument  that  the  doctrine  of  separation  of  powers  precludes  congressional 
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delegation  of  appointment  of  a  special  prosecutor  to  the  judiciary  is  further 
undermined  by  the  history  of  the  Federal  Rules  of  Criminal  Procedure.  In 
Cox,  Judges  Jones  and  Tuttle  stated  that  the  Rule  7(c),  Fed.  R.  Crim.  P.,* 
18  U.S.C,  is  a  recognization  of  the  constitutional  power  of  the  executive  to 
permit  or  not  to  permit  the  issuance  of  an  indictment,  342  Fed.  at  171,  and  im- 
plied that  Rule  48(a),  Fed.  R.  Crim.  P.,  18  U.S.C,  is  a  recognization  of  the 
constitutional  authority  of  the  executive  to  drop  a  prosecution  when  it  thinks 
that  dismissal  is  appropriate.  In  so  doing,  they  overlook,  as  do  the  opponents 
of  the  legislation  which  would  establish  a  judicially  appointed  Special  Prose- 
cutor, the  fact  that  these  Federal  Rules  of  Criminal  Procedure  were  adopted 
by  the  Supreme  Court  of  the  United  States  under  authority  delegated  to  it  by 
Congress.  18  U.S.C.  §  3771 ;  See  also  18  U.S.C.  §  3772.  Prior  to  the  adoption  of 
Rule  48(a),  federal  prosecutors  were  free  to  enter  dismissal  of  indictments  with- 
out any  action  by  the  Court  absent  a  statutory  provision  to  the  contrary.  See 
Confiscation  Cases,  74  U.S.  (7  Wall)  454,  457  (1869).  Since  the  Supreme  Court 
is  the  authority  which  adopted  these  rules,  one  of  which.  Rule  48(a)  requires 
judicial  approval  for  dismissal,  it  is  inconceivable  how  the  opponents  of  legisla- 
tion authorizing  judicial  appointment  of  a  Special  Prosecutor  can  support  their 
claim  that  it  is  precluded  by  the  doctrine  of  separation  of  powers. 

The  appointment  of  a  Special  Prosecutor  by  the  court  can  clearly  be  dis- 
tinguished from  the  Cox  case  and  the  mandamus  cases  which  it  resembles  in 
that  the  two  raised  entirely  different  issues.  In  the  Cox  case,  the  District  Court 
Judge  was  not  allowed  to  compel  the  U.S.  Attorney  to  sign  the  grand  jury 
indictment.  The  reasons  for  which  courts  are  reluctant  to  compel  prosecutorial 
action  clearly  do  not  apply  to  restrict  the  judicial  power  of  appointment.  The 
various  justifications  given  in  favor  of  prosecutorial  discretions  include : 

(1)  the  prosecutor  should  be  able  to  pick  a  "strong"  case  to  test  uncertain  law  ; 

(2)  federal  prosecutors  shouM  stand  aside  in  favor  of  state  prosecutions  where 
an  individual's  conduct  has  violated  both  state  and  federal  law,  and  where  the 
state  is  willing  to  prosecute  ; 

(3)  the  administrative  and  financial  burdens  of  prosecutor  to  make  some 
decisions  not  to  prosecute  ; 

(4)  insuflBcient  evidence  might  justify  a  decision  not  to  prosecute  on  the 
ground  that  public  funds  would  be  expended  needlessly  ; 

(5)  the  political  process  is  sufficient  to  check  excessive  abuse  of  discretion.* 
AH  of  the  above  five  considerations  would  still  be  effectively  carried  out  by  a 

court-appointed  prosecutor  since  such  an  individual  would  be  held  to  the  same 
standard  and  policies  applicable  to  an  executive-appointed  counterpart.  In  fact, 
the  absence  of  any  possibilty  of  a  conflict-of-interest  on  the  part  of  an  independent 
Special  Prosecutor  would  only  strengthen  the  policies  deemed  important  by  the 
justifications  herein  cited. 

VI.  Conclusion 

The  Special  Prosecutor's  responsibilities,  as  presently  contemplated,  include 
serving  as  counsel  to  the  grand  jury,  prosecutor  of  the  indictments  issued  by  the 
grand  jury,  and  as  a  resource  for  congressional  committees.  As  such,  his  appoint- 
ment is  one  which  the  Supreme  Court  must  have  had  in  mind  in  Siebold  when 
it  stated  that  "the  selection  of  the  appointing  powers,  as  between  the  function- 
aries named,  is  a  matter  resting  in  the  discretion  of  Congress.  And,  looking  at 
the  subject  in  a  practical  light  it  is.  perhaps,  better  it  should  rest  there,  than 
that  the  country  should  be  harrassed  by  the  endless  controversies  to  which  a 
more  specific  direction  on  this  subject  might  have  given  rise."  Supra.  The  selection 
of  Judiciary  by  the  Congress  as  the  appointing  authority  is  authorized  by  the 
explicit  language  of  Article  II,  §  2,  cl.  2,  its  legislative  authority,  and  the  case 
law  regarding  the  power  of  appointment  and  limitations  upon  the  President's 
power  of  removal.  Thus,  the  delegation  to  the  Judiciary  is  clearly  constitutional. 

Mr.  HuxGATE.  And  now  we  would  like  to  welcome  our  colleag-ue,  Mr. 
Dennis,  who  has,  I  think,  tAvo  bills  relating  to  this  subject.  Mr.  Dennis 
is  one  of  the  more  dilio^ent  members  of  this  subcommittee.  We  are  very 
pleased  to  hear  from  you. 


"Discretion  to  Prosecute  Federal  ClvU  Rights  Crimes"  74  Yale  L.J.  1297  at  1301. 
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TESTIMONY  OF  HON.  DAVID  W.  DENNIS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  INDIANA 

Mr.  Kastenmeier.  Mr.  Chairman. 

Mr.  HuNGATE.  Yes. 

Mr  Kastenmeier.  Does  our  colleague  have  a  prepared  statement  for 
us? 

Mr.  Dennis.  No,  I  do  not. 

Mr.  HuNGATE.  You  may  proceed  as  you  see  fit. 

Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

I  appreciate  you  and  my  distinguished  colleagues  giving  me  this 
time  this  morning.  I  do  not  have  a  prepared  statement,  but  I  will  try 
to  make  a  brief  statement  which  I  hope  will  be  helpful  to  the  commit- 
tee. And  I  take  the  time  because  I  have  the  hope  that  I  may  be  help- 
ful to  the  committee. 

At  the  outset  I  would  like  to  say  that  I  accept  the  concept  of  an  inde- 
pendent Special  Prosecutor  under  the  presently  existing  circumstances. 
As  I  have  sat  here  with  the  rest  of  you  on  this  committee,  I  have 
been  impressed  with  the  fact  that  we  have,  and  are  facing  a  constitu- 
tional dilemma  in  arriving  at  a  decision  as  to  what  form  any  Special 
Prosecutor  we  might  adopt  might  take.  And  I  have  wanted  to  see 
whether  I  could  develop  something  which  would  allow  us  to  achieve 
our  objective  and  avoid  the  constitutional  problem  insofar  as  we  might 
do  so. 

The  dilemma  is,  as  I  see  it,  and  I  really  do  not  think  there  is  much 
argument  about  this — we  can  take  one  point  of  view  or  we  can  take 
another,  and  we  can  take  a  brief,  and  we  have  got  a  lot  of  them,  and 
made  a  good  argument  on  either  side — is  that  if  on  the  one  side  we  take 
these  bills  which  give  the  appointment  to  the  judicial  department,  we 
run  into  all  sorts  of  serious  constitutional  questions  about  the  sepa- 
ration of  powers,  the  ability  of  the  judicial  branch  to  both  appoint 
and  remove  an  officer,  a  prosecuting  officer  who  basically,  under  the 
federal  system  is,  I  think,  unquestionably  an  executive  officer. 

If,  on  the  other  hand,  you  go  over  to  the  more  familiar  method  of 
a  Presidential  appointment  with  advice  and  consent  of  the  Senate, 
which  I  personally  have  considered  in  this  matter  and,  in  fact,  I  had 
a  bill  drawn  along  those  lines,  you  then  have  no  problem  as  to  the 
appointment.  You  do  bring  in  the  Senate  for  its  advice  and  consent, 
which  I  think  might  be  very  desirable.  But,  under  the  doctrine  of 
the  Myers  case,  as  you  all  know,  you  have  a  serious  problem  about 
whether  you  can  do  anything  about  safeguarding  the  fairly  arbitrary 
power  of  the  executive  to  remove. 

And  while  that  Myers  doctrine  has  been  whittled  down  some  in 
the  Humphrey's  case  and  in  the  Wiener  case,  nevertheless  we  have  that 
Morgan  against  the  TVA  also,  which  says  that  there  is  an  area  be- 
tween Myers  on  the  one  hand  and  Humphreys  on  the  other,  and  which 
more  or  less  says  that  you  have  got  to  determine  each  case  that  comes 
along  in  order  to  see  where  it  falls.  You  cannot  say  that  the  Myers 
doctrine  is  dead,  so  you  have  problems  there. 

Now,  I  feel  that  we  would  like  to  do — I  know  I  would  like 
to  do  and  I  think  the  committee  would  like  to  do — somethintj  which 
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would  achieve  our  objective  with  as  few  of  these  constitutional  prob- 
lems as  is  necessary.  We  would  like  to  act,  but  we  would  like  to  act 
effectively.  I  assume  we  are  not  just  trying  to  go  through  an  exercise 
of  some  kind.  We  would  like  to  do  something  which  will  stand  up, 
and  which  works.  So,  I  have  been  sitting  here  trying  to  resolve  in 
my  own  mind  more  or  less  how  to  resolve  the  dilemma,  or  come  closest 
to  resolving  it.  And  it  seems  to  me,  and  it  is  my  submission  to  the 
committee,  that  the  soundest  and  safest  approach,  from  the  con- 
stitutional point  of  view,  is  to  keep  this  appointment  in  the  executive 
branch  and  thereby  get  the  separation  of  powers  problem  completely 
out  of  the  picture,  if  we  can  sufficiently  safeguard  the  removal  power, 
and  thus  more  or  less  solve  the  other  problem. 

I  think  the  key  to  that  is  in  the  Myers  decision  itself,  because  in  that 
decision  the  Court  cited  and  relied  upon,  or  spoke  approvingly  of,  at 
any  rate,  an  earlier  decision  called  Perkins  against  the  United  States, 
also  a  Supreme  Court  decision.  And  in  that  case  they  had  a  situation 
where  the  Secretary  of  the  Navy  had  fired  a  naval  cadet,  and  if  he  was 
a  naval  officer,  as  they  held  that  he  was,  then  he  fell  under  a  statute 
which  said  that  he  could  only  be  discharged  through  a  court-martial, 
which  the  Secretary  had  not  given  him.  But,  the  Secretary  contended 
it  did  not  make  any  difference,  because  he  had  inherent  power  of  re- 
moval, and  the  Court  said  in  that  case  that  they  did  not  have  to  pass 
on  what  would  be  the  case  where  the  President  appointed  with  the 
advice  and  consent  of  the  Senate — and  that  was  the  Myers  case  which 
came  later — but  that  when  you  were  giving  the  power  of  appointment 
to  a  Department  head,  such  as  the  Secretary  of  the  Navy,  by  statute, 
you  could,  by  the  same  statute,  restrict  his  powers  of  removal.  There- 
fore, the  Secretary  could  not  fire  this  man  arbitrarily  when  the  statute 
said  he  must  give  him  a  court-martial,  and  the  discharge  was  invalid 
because  Congress  had  hedged  him  about  with  a  protection.  And  they 
said,  where  you  gave  the  Department  head  the  power  of  appointment, 
you  could  also  tell  him  on  what  grounds  he  could  remove. 

And  when  Chief  Justice  Taft  decided  the  Myers  case  he  did  not 
overrule  that  at  all ;  he  said,  that  is  all  right.  He  quoted  it  with  ap- 
proval. He  said  it  is  different  when  it  is  a  Presidential  appointment, 
which  he  had  before  him. 

Therefore,  I  have  come  to  the  conclusion  that  if  we  herewith  give 
the  power  of  appointment  to  the  Attorney  Greneral,  we  can  also  say 
that  the  Attorney  General  alone  can  discharge,  and  that  he  cannot  dis- 
charge except  for  gross  impropriety,  gross  misconduct  in  office,  or 
anything  we  want  to  say ;  and  we  can  write  that  in  the  statute,  so  that 
it  would  not  be  a  matter  of  grace  or  a  bargain  or  a  compact  or  any- 
thing. It  will  be  the  law  of  the  land. 

Now,  with  that  idea  in  mind  I  have  two  bills  here.  The  first  one  is 
H.R.  11263,  which  is  cosponsored  by  Mr.  Smith,  and  Mr.  Mayne,  and 
also  by  Mr.  Hutchinson,  Mr.  Butler ;  and  Mr.  Cohen  was  good  enough 
to  tell  me  that  if  I  had  spoken  to  him  he  would  have  gone  on  the  bill 
also. 

And  this  is  a  reasonably  simple  approach  because  what  H.R.  11263 
essentially  does  is  merely  say — of  course,  it  says  some  other  things,  but 
what  it  essentially  does  is  merely  say — ^that  the  present  Special  Prose- 
cuting Attorney  now  in  office  cannot  be  discharged  except  for  gross 
impropriety,  gross  misconduct,  gross  dereliction  of  duty,  or  physical 
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inability  to  discharge  the  powers  and  duties  of  his  office,  or  by  im- 
peachment by  the  Congress.  That  would  protect  the  Special  Prose- 
cutor now  functioning  by  statute,  and  would  give  him  by  statute  all 
of  the  protection  he  has  been  given  by  assurances  and  understandings 
and  so  on. 

Personally,  I  think  that  really  does  the  job.  I  do  not  believe  you  need 
to  do  anything  more  under  present  circumstances. 

The  second  bill,  H.R.  11264,  which  is  cosponsored  by  Mr.  Smith  of 
New  York,  goes  a  little  further.  It  sets  up  an  Office  of  Special  Prose- 
cuting Attorney  to  be  appointed  by  the  Attorney  General,  subject  to 
the  advice  and  consent  of  the  Senate,  and  then  says  he  can  only  be 
discharged  by  the  Attorney  General  for  these  same  causes.  Now,  if 
you  want,  if  you  think  you  need  a  bill  which  will  set  up  a  new  office, 
this  will  do  it.  If  you  think  it  is  desirable  to  bring  in  the  senatorial 
concurrence,  which  I  think  has  got  points,  this  would  do  it.  And,  of 
course,  the  gentleman  who  holds  the  position  at  the  present  could  be 
appointed  under  this  bill,  but  under  this  bill  he  would  have  to  be 
appointed.  And  then  again,  the  removal  is  hedged  about  and  safe- 
guarded. 

And  my  submission  to  the  committee  is,  without  taking  up  more 
time  except  for  what  questions  you  may  have — I  will  say  also  as  to  the 
second  bill,  there  is  a  very  similar  bill  in  the  U.S.  Senate  by  the  dis- 
tinguished Senator  from  Ohio,  Senator  Taft,  who  seems  to  have  come 
to  more  or  less  the  same  conclusions  by  a  similar  process  of  reasoning, 
the  two  of  us  working  independently — my  submission  is  that  these  are 
the  best  methods  that  have  yet  occurred  to  me,  at  any  rate,  to  do 
what  we  want  to  do,  and  effect  what  we  want  to  effect,  and  at  the 
same  time  avoid  most  of  the  constitutional  problems  with  which  we 
are  otherwise  going  to  be  plagued.  And  on  that  basis  I  submit  these 
bills  for  your  consideration. 

Thank  you. 

[The  bills  referred  to :  H.R.  11263  and  H.R.  11264,  follow  r] 
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IX  THE  HOUSE  OF  RErRESEXTATIVES 

X()vi:>im:i;  (!.  107:> 

Mr.  Dkn'nis  (for  liiinself,  Mr.  Smith  of  New  York.  Mr.  Mayxk,  Mr.  Ritlkr, 
and  Mr.  HrTCiiixsoN)  introducod  the  follo\\in<i  bill;  wliicli  \v:\s  referred 
to  the  Coniniitlee  on  tiie  .ludiciarv 


A  BILL 

To  define  the  powers  and  duties  and  to  place  restrictions  upon 
the  grounds  for  removal  of  the  Special  Prosecutor  appointed 
by  the  Acting  xVttorney  General  of  the  United  States  on 
Xovember  5,  1973,  and  for  other  purposes. 

1  Be  it  enacted  hjl  the  Senate  and  House  of  Fcprescnta- 

2  lives  of  the  United.  States  of  America  in  Congress  assembled, 
o     That  the  Special  Prosecutor  heretofore  appointed  l)y  the  Act- 

4  ing  Attorney  General  of  the  United  States  on  the  5th  day 

5  of  Xovember  1973,  as  successor  to  the  former  Special  Prose- 
G     cutor  who  assumed  office  on  May  24,  1973,  shall  be  and  is 

7  hereby  made  subject  to  removal  only  by  the  Attorney  Gen- 

8  eral   (or,  if  there  be  none,  l)y  the  Acting  Attorney  General) 

9  for  gross  impropriety,  gross  misconduct,  gross  dereliction  of 

I 
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1  duty,  or  for  physical  Inability  to  discharge  the  powers  and 

2  duties  of  his  office,  but  for  no  other  cause,  or  by  the  Congress 

3  pursuant  to  article  II,  section  4,  of  the  Constitution.  The 

4  Attorney  General  shall  give  thirty  days'  notice  in  writing 

5  to  the  Congress  of  his  intention  to  remove  the  Special  Prose- 

6  cutor,  setting  forth  in  detail  the  reasons  for  such  removal. 

7  Upon  the  giving  of  such  notice  the  Attorney  General  may 

8  suspend  the  Special  Prosecutor  and  his  removal  shall  be  ef- 

9  fective  thirty  days  thereafter. 

10  Sec.  2.  Anything  in  the  statutes  touching  the  powers 

11  and  authority  of  the  Attorney  General  to  the  contrary  not- 

12  withstanding,  said  Special  Prosecutor  shall  be,  and  he  hereby 

13  is,  charged  with  the  duty  and  clothed  with  the  full  and  conl- 

14  plete  authority  to  investigate,  to  prepare,  to  conduct,  and 

15  to  prosecute  any  criminal  offense  arising  out  of  or  connected 

16  with  the  unauthorized  entry  into  Democratic  National  Com- 

17  mittee  headquarters  at  the  Watergate  in  1972,  arising  out 

18  of  or  connected  with  the  Presidential  election  of  1972,  or 

19  any  and  all  other  matters  heretofore  referred — pursuant  to 

20  regulations  of  the  Attorney  General — to  the  former  Special 

21  Prosecutor  who  assumed  office  on  May  24,  1973. 

22  Sec.  3.  Said  Special  Prosecutor  shall  be  compensated 

23  at  the  rate  provided  for  level  II  of  the  Executive  Schedule 

24  under  section  5313  of  title  5,  United  States  Code,  and  he 

25  may  appoint  and  fix  the  salaries   (at  not  to  exceed  the  rate 
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1  of  $36,000  per  annum)   of  such  staff  and  may  employ  such 

2  part-time  experts  and  eonsuhants    (at  rates  not  to  exceed 

3  the  per  diem  equivalent  of  the  rate  for  GS-18  of  the  General 

4  Schedule   estabhshed  by   section   5332   of   title   5,   United 

5  States  Code)    as  he  deems  necessary  to  assist  him  in  per- 

6  forming  his  duties  under  this  Act. 

7  Sec.  4,   Upon  request  of  the  Special  Prosecutor  the 

8  head  of  any  Federal  department  or  agency  shall — 

9  ( 1 )  detail,  on  a  reimbursable  basis,  any  of  the  per- 

10  sonnel  of  such  agency;  and 

11  (2)   provide  any  relevant  information  or  materials, 

12  to  the  Special  Prosecutor  to  assist  him  in  carrying  out 

13  his  duties  under  this  Act. 

14  Such  assistance  by  the  Department  of  Justice  shall  include 

15  but  not  be  limited  to,  affording  to  the  Special  Prosecutor 
1(3  full  access  to  any  records,  files,  or  other  materials  relevant 
17  to  matters  within  his  jurisdiction,  and  use  by  the  Special 
38  Prosecutor  of  the   investigative   and   other   services,    on   a 

19  priority  basis,  of  the  Federal  Bureau  of  Investigation. 

20  Sec.  5.  All  materials,  tapes,  documents,  files,  work  in 

21  process,   infomiation,   and   all   other  property   of   whatever 

22  kind  and  desciiption  relevant  to  the  duties  enumerated  in 

23  section  2  hereof,  tangible  or  intangible,   collected  by,   de- 

24  veloped  by,  or  in  the  possession  of  the  foniier  Special  Prose- 

25  cutor  or  his  staff  established  pursuant  to  regulation  by  the 
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1  Attorney  General    (28  C.F.R.  0.37,  rescinded  October  24, 

2  1973),  shall  be  delivered  into  the  possession  of  the  Special 

3  Prosecutor  appointed  under  this  Act. 

4  Sec.  6.  The  Special  Prosecutor  shall  hold  office  for  a 

5  period  of  three  years  from  and  after  his  appointment  and 

6  shall  cany  out  his  duties  hereunder  within  that  three-year 

7  period  except  as  may  be  necessary  to   complete   trial   or 

8  appellate  action  on  indictments  then  pending. 

9  Sec.  7.  The  Special  Prosecutor  shall  have  and  he  is 

10  hereby  given  full  authority  to  undertake  any  action  he  deems 

11  necessary  and  proper  for  the  performance  of  his  duties  under 

12  tliis  Aot. 

13  Sec.  8.  In  the  event  the  Special  Prosecutor  shall  resign 

14  or  be   removed  from   office   before   having   completed   the 

15  performance   of   his    duties   under   this   Aot,    the   Attorney 

16  General  shall  promptly  appoint  a  new  Special  Prosecutor 

17  of  the  highest  character  and  integrity  to  fulfill  those  duties, 

18  who  shall  serve  subject  to  the  provisions  of  this  Act. 

1^  Sec.  9.  There  are  authorized  to  be  ap})ro])riated  such 

20  sums  as  may  be  necessary  to  carry  out  the  provisions  of  this 

21  Act. 
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93d  congress 

1st  Session 


H.R.  11264 


IN  THE  HOUSE  OF  REPRESENTATIVES 

NovKArisKit  6,  lOTo 

Mr.  Dknnis  (for  himself  iiiul  Mr.  SMrrii  of  New  York)  introduced  the  fol- 
lowing hill ;  which  was  referred  to  the  Committee  on  the  Judiciai-y 


A  BILL 

To  provide  for  the  appointment  of  a  Special  Prosecutor, 
and  for  otlier  purposes. 

1  Be  it  enacted  hjl  the  Senate  and  House  of  Eepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  The  Atbonie}^  General  of  the  United  States 

4  is  hereby  authorized  and  directed  to  appoint,  by  and  with 

5  the  advice  and  consent  of  the  Senate,  a  Special  Prosecutor 

6  who  shall  be  charged  with  the  duties  and  clothed  with  the 

7  authority  herein  below  set  forth, 

8  Sec.  2.  Anything  in  the  statutes  touching  the  powers 

9  and  authority  of  tlie  Attorney  General  to  the  contrary  not- 

10  withstanding,  said  Special  Prosecutor  shall  be,  and  he  hereby 

11  is,   charged  with  the  duty  and  clothed  with  the  full  and 
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1  complete  authority  to  investigate,  to  prepare,  to  conduct, 

2  and  to  prosecute  any  criminal  offense  arising  out  of  or  con- 

3  nected  with  the  unauthorized  entry  into  Democratic  National 

4  Committee  headquarters  at  the  Watergate  in  1972,  arising 

5  out  of  or  connected  with  the  Presidential  election  of  1972, 

6  or  any  and  all  other  matters  heretofore  referred — pursuant  to 

7  regulations  of  the  Attorney  (Jeneral — to  the  former  Special 

8  Prosecutor  who  assumed  office  on  May  24,  1973. 

9  Sec.  3.  Said  Special  Prosecutor  shall  he  compensated  at 

10  the  rate  provided  for  level  II  of  the  Executive  Schedule 

11  under  section  5313  of  title  5,  United  States  Code,  and  he 

12  may  appoint  and  fix  the  salaries   (at  not  to  exceed  the  rate 

13  of  $36,000  per  annum)  of  such  staff  and  may  employ  such 

14  part-time  experts  and  consultants  (at  rates  not  to  exceed  the 

15  per  diem  equivalent  of  the  rate  for  GS-18  of  the  General 

16  Schedule  estahUshed  by  section  5332  of  title  5,  United  States 

17  Code)   as  he  deems  necessary  to  assist  him  in  performing 

18  his  duties  under  this  Act. 

19  Sec.  4.  Upon  request  of  the  Special  Prosecutor  the  head 

20  of  any  Federal  department  or  agency  shall — 

21  (1)    detail,   on   a  rciml)ursahle  basis,   any  of  the 

22  personnel  of  such  agency ;  and 

23  (2)   provide  any  relevant  information  or  materials, 

24  to  the  Special  Prosecutor  to  assist  him  in  carrying  out 

25  his  duties  under  this  Act. 


437 


3 

1  Such  assistance  by  the  Department  of  Justice  shall  include 

2  but  not  be  hniited  to,  affording  to  the  Special  Prosecutor  full 

3  access  to  any  records,  files,  or  other  materials  relevant  to 

4  matters  within  his  jurisdiction,  and  use  by  the  Special  Prose- 

5  cutor  of  the  investigative  and  other  services,  on  a  priority 

6  basis,  of  the  Federal  Bureau  of  Investigation. 

7  Sec.  5.  Air  materials,  tapes,  documents,  files,  work  in 

8  process,  information,  and  all  other  property  of  whatever  kind 

9  and  description  relevant  to  the  duties  enumerated  in  section 

10  2  hereof,  tangible  or  intangible,  collected  by,  developed  by, 

11  or  in  the  possession  of  the  former  Special  Prosecutor  or  his 

12  staff  estabhshed  pursuant   to   regulation   by   the   Attorney 

13  General  (28  C.F.R.  0.37,  rescinded  October  24,  197'3) ,  shall 

14  be  dehvered  into  the  possession  of  the  Special  Prosecutor 

15  appointed  under  this  Act. 

16  Sec.  6.  The  Special  Prosecutor  shall  hold  office  for  a 

17  period  of  three  years  from  and  after  his  appointment  and 

18  shall  carr}^  out  his  duties  hereunder  within  that  three-year 

19  period  except  as   may  be   necessary   to   complete   tiial   or 

20  appellate  action  on  indictments  then  pending. 

21  Sec.  7.  The  Special  Prosecutor  shall  have  and  he  is 

22  hereby  given  full  authority  to  undertake  any  action  he  deems 

23  necessary   and   proper   for   the   performance   of  his   duties 

24  under  this  Act. 
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1  Sec.  8.  The  Special  Prosecutor  may  be  removed  from 

2  office  by  the  Attorney  (Jeneral   of  the  T'nited  States  for 

3  gross   impropriety,    gross   misconduct,    gross    dereliction   of 

4  duty,  or  for  violation  of  this  Act,  but  for  no  other  cause, 

5  or  by  Congress  pursuant  to  article  II,   section  4,   of  the 

6  Constitution.  The  Attorney  General  shall  give  thirty  days' 

7  notice  in  writing  to  the  Congress  of  his  intention  to  remove 

8  the  Special  Prosecutor,  setting  forth  in  detail  the  grounds 

9  for  such  removal.  Upon  the  giving  of  such  notice  the  Attor- 

10  ney  General  may  suspend  the  Special  Prosecutor  and  his 

11  dismissal   shall   be   finally   effective   thirty   days   thereafter. 

12  Sec.   9.  If  any  part  of  this  Act  is  held  invalid,  the 

13  remainder  of  the  Act  shall  not  be  affected  thereby.  If  the 

14  provisions  of  any  part  of  this  Act,  or  the  application  thereof 

15  to  any  person  or  circumstances,  are  held  invalid,  the  provisions 
IG  of  other  parts  and  their  application  to  other  persons  or  cir- 

17  cumstances  shall  not  be  affected  thereby. 

18  Sec.  10.  There  are  authorized  to  be  appropriated  such 

19  sums  as  may  be  necessary  to  carry  out  the  provisions  of  this 

20  Act. 

Mr.  HuNGATE.  Would  either  or  both  of  these  bills  place  exclusive 
jurisdiction,  over  the  so-called  Watergate  and  related  matters,  in  the 
Special  Prosecutor? 

Mr.  Dennis.  Right.  They  would  place  in  him  everything  that  Mr. 
Cox  had. 

Mr.  HuNGATE.  Plus  something  that  makes  it  more  difficult  to  fire 
him? 

Mr.  Dennis.  Right. 

Mr.  HuNGATE.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Mr.  Chairman,  I  appreciate  the  statement  of 
my  colleague.  However,  in  the  interest  of  expedition  and  insofar  as 
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we  are  meeting  this  afternoon  on  the  bill  itself,  I  will  defer  any 
colloquy  or  questions  I  have  until  that  time. 

Mr.  HuNGATE.  Thank  you. 

Mr.  Smith. 

Mr.  Smith.  Mr.  Chairman,  I  will  likewise  defer  any  colloquy  until 
this  afternoon.  As  a  cosponsor  of  both  of  these  bills  I  appreciate  the 
work  that  Mr.  Dennis  has  done  in  trying  to  devise  a  scheme  in  which 
we  can  avoid  some  of  the  possible  constitutional  confrontations  that 
might  lie  down  the  road.  And  I  want  to  compliment  and  congratulate 
my  colleague  for  having  given  this  thought  and  this  effort  toward 
coming  up  with  something  that  will  provide  some  guarantee  to  the 
Office  of  Special  Prosecutor,  and  will  reasonably  restrict  the  causes 
of  his  removal,  and  will  also  avoid  some  of  the  constitutional  ques- 
tions that  we  may  have  with  a  court  appointed  special  prosecutor. 

Thank  you  very  much. 

Mr.  HuNGATE.  Mr.  Edwards. 

Mr.  Edwards.  INIy  thanks  to  our  colleague,  but  I  will  defer. 

Mr.  HuNGATE.  Mr.  Mayne. 

Mr.  Mayne.  Thank  you,  Mr.  Chairman.  I  want  to  compliment  you, 
Mr.  Dennis,  on  the  fine  work  which  has  gone  into  the  preparation  of 
H.R.  11263.  In  your  remarks  you  chose  to  speak  only  about  the  safe- 
guards which  your  bill,  11263,  provides  against  an  arbitrary  removal 
of  the  Special  Prosecutor,  and,  of  course,  that  is  a  thing  of  great 
concern.  And  it  does  seem  to  me  that  you  have  included  criteria  there 
which  are  very  restrictive  and  would  give  a  good  deal  of  assurance 
that  the  Special  Prosecutor  could  continue  in  his  performance  of  his 
duties. 

But,  I  would  like  to  have  you  speak  just  briefly  about  the  fact  that 
there  are  also  very  detailed  provisions  in  your  bill  which  are,  I  think, 
at  least  the  equivalent  of  the  provisions  in  other  bills  pending  before 
the  committee,  to  spell  out  fully  what  the  duty  and  the  authority  of 
the  Special  Prosecutor  will  be.  In  section  2,  for  example,  you  specify 
the  very  sweeping  powers  that  this  Special  Prosecutor  will  have. 
And  in  section  4  you  set  out  in  detail  the  duty  of  all  Federal  depart- 
ments and  agencies  to  cooperate  completely  with  the  Special  Prosecu- 
tor, and  to  supply  him  with  any  and  all  information  and  documents 
that  he  may  require  in  the  performance  of  his  duty. 

I  know  that  these  provisions  were  very  significant  to  me  in  per- 
suading me  to  join  you  in  this  approach.  Your  bill,  as  I  take  it,  is  not 
just  one  that  protects  the  Special  Prosecutor  from  dismissal,  but  also 
gives  him  fully  as  sweeping  powers  and  authority  as  any  of  the  bills 
pending  before  this  subcommittee.  And  I  would  appreciate  your 
comment  on  that. 

Mr.  Dennis.  That  is  a  very  just  observation,  Mr.  Mayne,  and  what 
you  say  is  absolutely  true. 

Section  2  gives  the  Special  Prosecutor,  under  our  bill,  every  au- 
thority that  Mr.  Cox  had,  that  Mr.  Jaworski  has. 

Section  4  requires  the  cooperation  of  other  departments  and  particu- 
larly that  of  the  Department  of  Justice. 

Section  5  provides  that  all  of  the  materials  and  files  of  the  former 
Special  Prosecutor  shall  be  delivered  to  the  Special  Prosecutor. 

In  section  6,  and  I  might  mention  this  as  an  additional  safeguard, 
we  have  given  the  Prosecutor  a  definite  term  of  office  for  3  years, 
with  power  to  finish  up  thereafter  such  appeals  and  so  on  as  may  be 
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pending.  The  reason  for  that  is  that  some  of  these  decisions  indicate 
that  a  term  is  an  additional  protection  against  arbitrary  discharge. 

And  section  7  says  that  the  Special  Prosecutor  shall  have,  and  he 
hereby  is  given,  full  authority  to  undertake  any  action  he  deems 
necessary  and  proper  for  the  performance  of  his  duties  under  this 
Act. 

So  that  I  feel  that  we  have  clothed  him  with  every  power  that  he 
needs  to  do  the  job.  And  I  thank  you  for  bringing  that  up. 

Mr.  Mayne.  And  you  have  not  only,  as  you  say,  provided  that  this 
Special  Prosecutor  will  have  every  authority  that  Mr.  C!ox  did,  but 
significantly  these  powers  and  authorities  are  specifically  made  a 
matter  of  statute  rather  than  just  being  set  forth  in  the  so-called 
charter  on  which  Mr.  Cox  relied  and  on  which,  I  take  it,  Mr.  Jaworski 
is  relying  at  the  present  time  ?  It  would  make  it  a  matter  of  statutory 
right? 

Mr.  Dennis.  That  is  correct,  and  the  matter  of  discharge  for  cause 
is  relying  at  the  present  time.  It  would  make  it  a  matter  of  statutory 
hight. 

Mr.  Mayne.  Thank  you. 

Mr.  Hungate.  Mr.  Mann. 

Mr.  Mann.  I  think  the  gentleman  has  made  some  fine  contribu- 
tions to  our  thinking  on  this  problem,  and  I  appreciate  his  sincerity 
with  reference  to  the  constitutional  issue. 

I  would  pose  this  problem.  Not  everyone  in  this  country  has  the 
fine  sense  of  appreciation  of  the  integrity  and  independence  of  lawyers, 
particularly  the  one  to  which  we  indirectly  refer  today,  and  certainly 
your  bill  will  not  remove  what  we  know  to  be  a  broad  based  concern 
among  the  American  people  that  the  acceptance  of  such  an  appoint- 
ment in  the  manner  that  it  has  been  made,  even  in  the  manner  that  it 
is  to  be  made  under  your  proposal,  would  give  rise  to  an  inference 
that  the  appointee  has  accepted  or  will  accept  the  definition  of  reason- 
ableness that  has  been  made  clear  by  the  President,  and  by  his  ap- 
pointee, the  Assistant,  or  Acting  Attorney  General.  Now,  given  the 
response  that  you  and  I  as  lawyers  must  make  to  that  with  our  own 
conscience,  how  do  we  explain  it  to  the  American  people? 

Mr.  Dennis.  Well,  I  suppose,  Mr.  Mann,  what  you  say  is  part  of 
our  dilemma  as  well  as  the  legal  aspect  of  it  that  I  have  already  posed. 
But,  I  think  we  will  just  have  to  tell  the  people  that,  after  all,  they 
would  not  appreciate  it  very  much  if  we  passed  something  here,  and 
got  a  lot  of  headlines,  and  then  it  turned  out  that  all  of  the  indict- 
ments we  brought  in  were  thrown  out  of  court,  and  that  we  are  trying 
to  really  do  something  and  not  just  grandstand,  so  to  speak.  And  I 
know  that  is  what  the  committee  wants  to  do,  and  I  want  to  do,  and 
it  is  what  I  am  trying  very  hard  to  do  in  these  bills.  And  I  believe, 
if  we  get  an  honest  man  appointed  here,  and  I  believe  we  do  have 
one  serving  at  the  moment,  that  this  gives  him  every  power  and  every 
safeguard  that  he  needs.  He  can  go  ahead  and  do  the  job. 

Now,  that  is  my  idea,  and  I  think  we  can  sell  that  to  the  people. 

Mr.  Mann.  Well,  of  course,  it  is  important  to  us  as  you  readily 
acknowledge,  that  the  faith  of  the  American  people  in  the  system 
be  restored. 

Mr.  Dennis.  That  is  right. 

Mr.  Mann.  And  T  would  hope  that  we  could  come  up  with  some 
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system  or  plan  that  would  remove  the  taint  that  arises  from  an 
appointment  that  is,  in  effect,  little  different  from  the  one  that  was 
previously  made. 

Mr.  Dennis.  Except  that  it  is  safeguarded  around  by  the  law 
instead  of  by  what  somebody  said  to  somebody  else;  it  is  written 
into  the  statutes.  And  also,  of  course,  we  have  had  an  experience,  and 
as  a  practical  matter  I  do  not  think  anyone  is  going  to  violate  this 
law  if  we  pass  it.  If  the  President  does  violate  it  he  would  be  dong 
a  very  risky  thing  as  well  as  a  wrong  thing. 

Mr.  Mann.  Thank  you.  Thank  you,  Mr.  Cnairman. 

Mr.  HuNGATE.  Ms.  Holtzman. 

Ms.  Holtzman.  Well,  I  certainly  wish  to  expedite  these  hearings, 
and  I  want  to  thank  my  colleague  for  his  constitutional  analysis,  with 
which  I  must  say  I  disagree.  But,  the  point  I  wish  to  ask  you,  Mr.  Den- 
nis, is  that  constitutional  questions  can  be  raised  about  virtually  all 
kinds  of  things,  and  the  question  is,  how  serious  those  questions  are, 
and  how  likely  they  are  to  be  answered  negatively,  especially  in  this 
instance  with  respect  to  the  constitutionality.  Is  it  not  a  fact,  Mr.  Den- 
nis, that  aside  from  Mr.  Bork,  who  is  an  emplovee  of  the  executive 
branch  of  the  Government,  the  Acting  Attorney  General,  we  have  not 
had  a  single  witness  tell  us  that  placing  the  power  of  appointment  in 
the  hands  of  a  court  would  be  clearly  unconstitutional  ? 

Mr.  Dennis.  I  think  you  have  Dean  Cramton  from  Cornell,  who 
testified  yesterday,  and  while  he  has  not  been  here,  of  course  Profes- 
sor Bickel  of  Yale,  who  is  certainly  a  constitutional  authority,  has  the 
same  point  of  view,  as  I  understand  it.  And  we  all  have  these  learned 
briefs  on  both  sides  of  the  case ;  and  I  think,  as  a  good  laywer,  you  will 
aa:ree  witii  me  that  none  of  these  decisions  really  decide  it.  They  are 
all  nice  things  to  argue  from.  So,  I  ju=t  say  we  have  one  of  these  cases 
here  where  you  cannot  tell  what  the  result  may  be,  and  I  think  if  we 
can  do  the  job  without  running  that  hazard,  then  we  ought  to  think 
about  it.  That  is  my  position. 

Ms.  Holtzman.  Thank  you,  Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Mr.  Hogan. 

Mr.  HoGAN.  Thank  you,  Mr.  Chairman.  I  will  not  take  a  great  deal 
of  the  witness's  time  inasmuch  as  he  and  I  have  discussed  his  proposal 
in  private.  But,  I  want  to  take  this  occasion  to  commend  him  for  the 
thoughtful  analysis  of  the  is«ues  involved,  which  spawned  these  two 
nieces  of  legislation.  I  think  they  fro  further  than  any  of  the  legislation 
before  us  tlius  far  to  answering  the  objpctions  that  have  been  raised 
and  the  doubts  that  have  been  raised  about  the  constitutionality  of  the 
issues  involved. 

In  addition  to  that,  I  would  say  to  my  friend  from  New  York, 
Congresswoman  Holtzman,  that  although  he  did  not  testify  before 
this  subcommittee  he  testified  before  the  other,  and  Elliot  Rich- 
ardson also  expressed  serious  doubts  about  the  constitutionality  of  the 
approach  of  having  the  courts  appoint  him.  Now,  I  do  not  know 
whether  there  is  or  is  not  a  constitutional  problem.  T  know  there  is 
serious  doubt,  and  I  know  that  the  .frentleman  from  Indiana '«?  approach 
to  this  has  the  lea^^t  doubt  about  its  constitutionalitv.  T  think  this  meets 
the  need,  one  bill  or  the  other.  It  also  meets  another  of  the  objections 
which  have  been  raised  during  the  hearing's,  and  that  is  to  get  around 
the  removal  power  by  giving  the  Special  Prosecutor  a  fixed  term.  I  do 
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not  think  that  is  subject  to  any  challenge,  and  I  commend  the  gentle- 
man, and  I  look  forward  to  discussing  it  further  with  him  when  we 
get  into  markups. 

Mr.  HuNGATE.  Thank  you.  I  will  withhold  any  questions,  since  I 
have  the  privilege  of  working  on  the  subcommittee  with  the  gentleman. 
"We  can  discuss  this  issue  in  our  markup  sessions.  Thank  you  very  much 
for  your  contribution.  The  gentleman  is  certainly  one  of  the  most 
thorough  attorneys  in  the  Congress,  and  he  always  makes  a  welcome 
contribution.  Thank  you,  Mr.  Dennis. 

Mr.  Dennis.  I  thank  the  Chairman  and  my  colleagues,  and  also  the 
distinguished  witnesses  coming  after  me,  for  the  time. 

Mr,  HuNGATE.  We  will  now  take  a  5 -minute  recess  and  then  resume 
with  Mr.  Leon  Jaworski. 

Mr.  HoGAN.  Mr.  Chairman,  might  I  suggest  that  if  it  has  not  already 
been  done  so,  that  Mr.  Jaworski  be  given  a  copy  of  Mr.  Dennis's  bills 
so  that  we  might  ask  him  about  those  ? 

Mr.  HuNGATE.  Certainly.  That  will  be  fine. 

[A  brief  recess  was  taken.] 

Mr.  HuNGATE.  The  subcommittee  will  be  in  order.  We  will  resume 
our  hearings.  The  Chair  will  first  recognize  briefly  our  distinguished 
colleague  on  the  committee  from  Texas,  Mr.  Jack  Brooks. 

Mr.  Brooks.  I  want  to  thank  you,  Mr.  Chairman,  for  your  graciously 
giving  me  the  opportunity  to  welcome  a  longtime  friend,  Leon  Jawor- 
ski, to  this  committee.  I  know  him  as  a  highly  principled  man,  and 
effective  and  gracious,  a  very  able  and  capable  lawyer.  I  regret  that  he 
has  refused  in  previous  administrations  service  as  Attorney  General, 
and  Federal  judgeship  has  been  dangled  before  him  just  like  rubies 
on  a  chain.  And  I  would  say  that  he  did  not  see  fit  to  accept  them 
and  I  rather  regret  that  he  has  acted  a  little  prematurely  in  accepting 
this  Special  Prosecutor  job.  If  he  had  just  waited,  I  think  with  his 
qualities  and  fairness  and  decency,  and  his  capable  background  as  a 
trial  lawyer,  he  would  have  made  a  splendid  independent  prosecutor 
to  permanently  resolve  this  matter. 

And  I  want  to  again  welcome  you  to  our  committee,  Leon,  and  say 
that  we  will  look  forward  to  your  distinguishing  yourself  further  here. 

Mr.  HuNGATE.  Thank  you  very  much,  Mr.  Brooks.  None  of  us  could 
hope  to  match  Jack's  eloquent  welcome. 

Mr.  Smith  and  I,  in  particular,  recall  our  previous  cordial  visits 
with  you  Mr.  Jaworski.  I  think  it  would  be  redundant  to  recite  your 
distinguished  accomplishments.  We  simply  welcome  you  here  and 
look  forward  to  your  testimony. 

Mr.  Smith,  did  you  wish  to  comment  at  this  time  ? 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

I  too  just  want  to  say  welcome,  Mr.  Jaworski,  before  this  committee. 

Mr.  HuNGATE.  Mr,  Jaworski,  you  have  a  prepared  statement  and 
without  objection  it  will  be  made  a  part  of  the  record  at  this  point. 
You  may  proceed  as  you  see  fit. 

Mr.  Jaworski.  May  I  first  thank  you,  Mr.  Chairman,  for  the  op- 
portunity of  being  here,  and  thank  my  friend  of  many  years.  Con- 
gressman Brooks,  for  his  very  generous  statements,  and  thank  you, 
Mr.  Chairman  for  what  you  said,  and  thank  Mr.  Smith. 

The  statement  that  I  have  prepared  is  Ix^fore  you.  If  you  wish,  Mr. 
Chairman,  I  would  be  willing  to  read  it. 

Mr.  HuNGATE.  That  will  be  fine. 
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Mr.  Jaworski.  And  that  way  it  can  be  before  the  entire  committee 
as  well  as  those  here. 

TESTIMONY  OF  SPECIAL  PROSECUTOR  LEON  JAWORSKI,  WATER- 
GATE SPECIAL  PROSECUTION  FORCE,  U.S.  DEPARTMENT  OF 
JUSTICE 

Mr.  Jaworski.  Mr.  Chairman,  I  appreciate  the  opportunity  to  dis- 
cuss with  the  subcommittee  my  thoughts  about  legislation  dealing 
with  the  appointment,  tenure  and  jurisdiction  of  a  special  prosecutor. 

I  should  begin  by  acknowledging  that  in  the  very  short  time  since 
I  agreed  to  accept  appointment  as  Special  Prosecutor  I  have  had 
little  opportunity  as  you  can  well  recognize  to  study  the  differences 
among  the  various  proposals  that  have  been  introduced  or  to  consider 
in  depth  their  relative  practical  and  constitutional  advantages.  Thus, 
in  my  statement  I  shall  not  offer  any  comments  on  the  merits  of  any 
particular  bills. 

But,  what  I  would  like  to  state  to  the  subcommittee  is  my  firm  be- 
lief that  the  investigations  which  have  been  initiated  and  conducted 
by  the  Watergate  Special  Prosecution  Force  over  the  past  5  months 
must  proceed  with  all  dispatch.  For  this  reason,  once  I  was  assured 
that  I  would  have  the  independence  that  I  consider  indispensable  to 
the  proper  performance  of  the  duties  of  Special  Prosecutor,  I  im- 
mediately came  to  Washington  to  assume  direction  of  the  Special  Pros- 
ecution Force.  Since  being  sworn  in  on  Monday  of  this  week,  I  have 
met  with  each  of  the  task  forces  of  the  Special  Prosecution  Force  and 
have  reviewed  in  great  detail  the  investigations  that  are  underway. 

Although  it  would  be  improper  to  comment  on  the  status  of  any 
particular  investigation  or  its  expected  course,  I  wish  to  state  for  the 
record  that  I  have  been  extremely  impressed  with  the  thoroughness, 
fairness,  and  professionalism  shown  by  the  staff  lawyers  during  these 
briefings.  I  was  pleased  to  learn  that,  despite  the  events  of  the  last 
few  weeks,  the  Special  Prosecution  Force  continued  to  function  and 
moved  forward  on  a  number  of  important  fronts.  My  directions  to  each 
task  force  were  to  continue  with  all  pending  investigations  as  vigor- 
ously and  promptly  as  possible. 

Because  of  my  belief  that  the  public  is  entitled  to  have  all  serious 
allegations  explored  and  dealt  with  as  promptly  as  is  consistent  with 
the  sound  administration  of  justice,  I  am  uncertain  whether  it  is  neces- 
sary or  desirable  for  Congress  to  proceed  with  legislation  along  the 
lines  being  considered  by  the  subcommittee.  It  seems  to  me,  just  as  an 
offhand  comment,  that  the  various  approaches  raise  some  issues  on 
which  reasonable  men  could  differ.  There  is,  therefore,  inevitably  going 
to  be  a  good  deal  of  debate  before  either  House  settles  on  any  version 
of  legislation  dealins:  with  the  appointment  and  tenure  of  a  Special 
Prosecutor.  Other  necessary  steps  before  the  matter  is  finally  resolved, 
taken  in  conjunction  with  possible  judicial  proceedings  relating  to 
constitutional itv,  could  well  stall  the  effective  labors  of  the  Special 
Prosecutor's  Office  for  an  extended  period  of  time. 

I  think  Mr.  Dennis  touched  on  this  problem.  These  considerations 
seem  to  me  to  be  important  because  the  uncertainties  that  they  in- 
volve may  have  an  impact  on  the  ability  of  the  Special  Prosecution 
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Force  to  proceed  with  the  continuity  that  I  believe  has  now  been 
restored. 

May  I  say,  I  would  not  have  accepted  appointment  as  Special  Prose- 
cutor after  the  firing  of  Professor  Cox  had  I  not  received  what  I  con- 
sider the  most  solemn  and  substantial  assurances  of  my  absolute  in- 
dependence. In  this  regard,  I  wish  to  emphasize  that  the  Acting  At- 
torney Greneral  has  issued  regulations  defining  my  authority  and  juris- 
diction in  precisely  the  same  terms  as  were  used  in  defining  those  of 
Professor  Cox — with  what  I  think  is  a  notable  and  significant  addition 
of  a  firm  and  formal  assurance  that  the  President  has  agreed  not  to 
exercise  his  constitutional  power  to  effect  my  discharge  except  in  ac- 
cordance with  the  consensus  of  the  bipartisan  leadership  of  the  House 
and  Senate  and  the  Judiciary  Committees  of  both  Houses.  In  par- 
ticular, prior  to  acceptance,  I  was  given  unqualified  assurance  that 
there  would  be  absolutely  no  constraints  on  my  freedom  to  seek  any 
and  all  evidence,  wherever  it  may  be,  including  the  Presidential  files, 
and  invoke  the  judicial  process  should  I  consider  it  necessary. 

In  my  judgment,  therefore,  I  have  all  of  the  freedom  of  action 
that  could  be  expected  of  a  Special  Prosecutor  assuming,  of  course, 
that  the  assurances  that  were  given  to  me  would  be  lived  up  to,  and 
I  am  already  actively  involved  in  the  continued  conduct  of  the  investi- 
gations initiated  by  the  Special  Prosecution  Force.  I  feel  confident  that 
with  the  support  and  cooperation  of  the  professional  staff,  whose  mem- 
bers I  have  asked  to  stay  at  their  posts  and  continue  with  their  earlier 
responsibilities,  I  can  effectively  perform  the  duties  entrusted  to  me 
by  the  Attorney  General  with  the  approval  of  the  President. 

Now,  of  course,  Mr.  Chairman,  I  am  ready  to  answer  such  ques- 
tions as  pertain  to  this  matter,  and  I  welcome  the  questions  so  that  I 
can  explain  how  it  happened  that  I  accepted  the  assignment.  I  have 
heretofore  undertaken  a  comment  upon  the  assurances  that  were  given 
me,  and  I  have  no  reticence  to  state  those  to  this  committee.  Thank  you, 
Mr.  Chairman. 

Mr.  HuNGATE.  Thank  you  for  your  statement,  sir. 

Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Chairman.  I  too  would  like  to 
extend  a  welcome  to  Mr.  Jaworski,  and  observe  that  whatever  points 
of  view  preceding  witnesses  have  had  on  the  issue  or  the  legislation 
before  us,  they  have  been,  as  I  recall,  unanimous  in  their  admiration 
for  you,  both  as  a  person  and  professionally. 

Mr.  Jaworski.  Thank  you,  sir. 

Mr.  Kastenmeier.  And  I  appreciate  as  well  that  your  statement  does 
not  take  a  particularly  dogmatic  approach  to  the  question  which  con- 
fronts us. 

I  guess  the  first  question  really  is,  as  was  reported  in  the  local  press, 
that  an  article  in  the  Washington  Post  of  last  Friday  stated  that  in 
May  "Leon  Jaworski  was  approached  about  taking  the  job,  but  the 
"White  House  found  him  unwilling."  Is  that  true?  Were  you  of- 
fered the  job  last  May  and  declined  it  ? 

Mr.  Jaworski.  A  gentleman  who  identified  himself  as  the  general 
counsel  for  Acting  Attorney  General  Richardson,  Mr.  Richardson 
having  just  left  his  post  as  Defense  Secretary — ^the  gentleman's  name 
was  Mr.  Hastings,  as  I  recall  it — discussed  with  me  for  probably  an 
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hour  and  a  quarter  the  matter  of  procuring  the  services  of  someone  for 
this  post.  The  conversation  began  by  his  saying  that  my  name  had 
surfaced  in  a  number  of  discussions  he  had  had  with  others  and  that 
he  wanted  to  talk  with  me  about  the  matter  generally.  I  stressed  at 
that  time  that  I  felt  that  the  independence  of  the  Prosecutor  was  a 
very,  very  important  and  significant  phase  of  the  undertaking.  I  was 
told,  as  I  remember  the  expression,  that  the  prosecutor  would  be  work- 
ing within  the  framework  of  Justice,  meaning  the  Justice  Department, 
and  I  did  not  think  that  this  was  the  independence  that  the  prosecutor 
should  have,  Mr.  Kastenmeier.  I  suggested  to  him  that  the  caliber  of 
individual  that  would  be  obtained  would  have  a  direct  relationship  to 
the  independence  that  he  would  have. 

Mr.  Kastenmeier.  Do  you  think  the  situation  has  changed  since 
then? 

Mr.  Jaworski.  I  do. 

Mr.  Kastenmeier.  Let's  go  on  to  another  point,  and  that  is  your 
statement  on  page  4,  and  I  quote : 

I  was  given  unqualified  assurance  there  would  be  absolutely  no  constraints  on 
my  freedom  to  seek  any  and  all  evidence,  whatever  it  may  be,  including  the 
Preidential  files,  and  invoke  the  judicial  process  should  I  consider  it  necessary. 

And  you  will  recall  that  on  October  26  the  President  said,  in  his 
press  conference,  and  I  quote  him :  "We  will  not  provide  Presidential 
documents  to  a  Special  Prosecutor."  And  as  far  as  invoking  the  ju- 
dicial process,  he  suggested  at  that  time,  and  I  quote :  "I  do  not  antici- 
pate we  should  come  to  a  time  when  he,"  meaning  the  Special  Prosecu- 
tor, "would  consider  it  necessary  to  take  the  President  to  court.  I  think 
that  our  cooperation  will  be  adequate." 

That -does  not  sound  as  if  it  is  in  accord  with  your  understanding  of 
the  freedom  given  you.  Has  the  President's  view  changed  since  October 
26? 

Mr.  Jaworski.  Yes,  sir.  And  I  will  relate  to  you  what  the  discussions 
were.  I  think  it  is  fair  for  this  committee  to  know  it. 

When  I  was  first  approached  it  was  by  telephone,  and  I  stated  that  I 
did  not  believe  that  the  situation  was  such  that  I  could  respond  because 
of  the  fear  of  lack  of  independence.  The  conversation  was  with  Gen- 
eral Haig.  Toward  the  close  of  the  conversation  I  agreed  to  come  to 
Washington  to  talk  with  him,  and  I  did  it  with  considerable  reluc- 
tance, still  wondering  whether  the  situation  would  change.  And  I  told 
him  that  unless  there  were  assurances  beyond  what  had  been  received 
by  Mr.  Cox,  that  I  would  not  be  available. 

Assurances  of  substance  to  which  your  question  was  addressed,  in- 
cluded the  understanding  that  I  would,  to  use  the  words  of  General 
Haig  himself,  have  the  right  to  sue  the  President.  General  Haig  dis- 
cussed the  matter  with  the  President  and  came  back  and  told  me  that 
I  had  that  absolute  assurance,  that  there  would  be  no  restraint  of  any 
type  with  respect  to  my  exercising  the  right  to  proceed  according  to 
such  judicial  process  as  I  conceived  to  be  appropirate  and  would  be 
available  to  me. 

Mr.  Kastenmeier.  I  appreciate  that.  In  that  meeting  you  had,  as 
I  understand,  with  General  Haig,  Mr.  Garment,  and  Mr.  Buzhardt,  was 
it  entirely  unilateral  in  the  sense  that  they  gave  you  assurances  ?  Did 
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you  not  give  them  any  assurances  in  terms  of  their  interest  in  protect- 
ing the  President  about  how  you  might  conduct  your  office  ? 

Mr.  Jaworski.  Well,  I  was  not  asked  about  that,  very  frankly. 
There  was  nothing  said  about  how  I  would  conduct  the  office  in  the 
sense  of  what  my  duties  would  be.  Tlie  important  thing  is  that  there 
would  be  no  restraints  imposed  upon  me.  That  was  the  important 
feature.  And  let  me  say  to  you,  sir,  that  while  these  other  two  gentle- 
men, Mr.  Buzhardt  and  Mr.  Garment,  did  enter  into  the  discussion  at 
a  later  point,  it  was  rather  brief.  There  was  a  very  lengthy  discussion 
between  General  Haig  and  me  when  only  the  two  of  us  were  present. 
And  it  was  not  until  the  matter  had  been  tentatively  placed  in  such 
a  posture  that  I  thought  I  could  move  forward  that  there  were  any  dis- 
cussions with  anyone  else. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Jaworski. 

Mr.  Jaworski.  You  are  welcome,  sir. 

Mr.  Hungate.  Mr.  Smith. 

Mr.  Smith.  Mr.  Jaworski,  about  how  many  people  are  there  on  the 
special  prosecution  force,  lawyers  and  investigators  ? 

Mr.  Jaworski.  I  have  met  with  all  of  them,  by  the  way,  Mr.  Smith. 
I  know  the  total  number  who  are  presently  employed,  including  the 
secretaries,  and  they  come  close  to  90.  It  is  up  in  the  eighties.  The  num- 
ber of  lawyers,  I  think,  is  37.  Yes,  sir,  that  confirms  my  impression 
that  there  are  37. 

Mr.  Smith.  Was  this  prosecution  force  employed  by  your  predeces- 
sor, Mr.  Cox  ? 

Mr.  Jaworski.  Yes,  sir. 

Mr.  Smith.  And  is  it  your  intention,  Mr.  Jaworski,  insofar  as  it  is 
possible  to  do  so,  to  keep  this  force  intact  ? 

Mr.  Jaworski.  It  is.  One  of  the  concerns  I  had,  perhaps  it  was  a 
dual  concern,  was,  first,  whether  those  who  are  to  remain  would  re- 
main, and  second,  I  did  not  know  but  what  some  substitutions  might 
have  to  be  made.  I  can  tell  you  frankly  that  with  the  experience  I  have 
had  to  date,  and  we  have  been  extremely  busy  working  from  early  in 
the  morning  until  late  in  the  evening,  I  have  met  with  all  of  the  task 
forces,  I  have  met  with  a  number  of  the  lawyers  individually,  and  I 
am  happily  impressed  with  the  type  of  men  with  whom  I  have  so  far 
labored. 

Now,  one  does  not  reach  conclusions  that  are  final  in  the  few  days 
that  I  have  had,  of  course,  to  work  with  them.  But,  I  am  giving  you 
my  initial  impression. 

Mr.  Smith.  And  so  far  has  the  task  force  by  and  large  been  willing 
to  stay  ? 

Mr.  Jaworski.  So  far  as  I  know,  yes;  sir.  There  are  several  task 
forces,  Mr.  Smith,  with  each  task  force  covering  a  separate  area  of 
investigation.  For  instance,  there  is  one  relating  to  the  Watergate, 
one  relating  to  the  so-called  plumbers  activities,  and  so  on. 

Mr.  Smith.  Well,  I  was  talking  about  the  Special  Prosecutor's  task 
force  as  encompassing  all  the  people  who  are  working  in  your  office. 

Mr.  Jaworski.  Yes,  sir.  I  hope  so.  I  think  so,  and  as  soon  as  I  could 
after  my  arrival  and  after  talking  with  Mr.  Ruth,  the  Deputy,  and 
one  or  two  others,  I  called  the  entire  staff  together  and  had  a  talk 
with  them.  And  I  would  say,  Mr.  Smith,  from  what  I  know  up  to 
the  present  time,  that  they  are  more  at  ease  than  they  had  been,  and 
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feel  somewhat  relieved,  I  think,  as  far  as  their  willingness  to  stay  is 
concerned.  I  have  heard  nothing  to  the  contrary. 

Mr.  Smith.  Thank  you  very  much,  Mr.  Jaworski. 

During  any  of  your  conversations  with  General  Haig  or  Mr.  Buz- 
hardt  or  Mr.  Garment,  was  it  ever  suggested  to  you  that  you  might 
go  easy  on  the  President  ? 

Mr.  Jaworski.  No  ;  it  was  not,  and  if  that  had  been  suggested,  very 
frankly,  that  would  have  ended  the  conversation. 

Mr.  Smith.  You  would  not  have  taken  the  job  ? 

Mr.  Jaworski.  I  would  not  have  taken  it. 

Mr.  Smith.  Thank  you  very  much,  Mr.  Jaworski. 

Mr.  Hungate.  Mr.  Edwards  of  California. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman.  And  I  too  welcome  Mr. 
Jaworski  as  a  distinguished  lawyer  and  an  American  of  great 
integrity. 

Mr.  Jaworski.  Thank  you,  Mr.  Edwards. 

Mr.  Edwards.  Mr.  Jaworski,  the  White  House  staff  was  heavily 
involved  in  your  selection  as  it  was  in  the  firing  of  Archibald  Cox. 
Now,  the  White  House  staff  must  think  that  you  are  going  to  perform 
your  duties  somewhat  differently  from  Mr.  Cox.  Otherwise  they  would 
not  have  fired  him  and  picked  you.  How  are  you  going  to  be  different 
than  Mr.  Cox  ? 

Mr.  Jaworski.  I  am  not  entirely  certain,  I  am  not  entirely  certain 
that  they  concluded  I  would  do  something  different  from  Mr.  Cox. 
Of  course,  I  have  no  way  of  knowing  what  their  hopes  may  have  been. 
As  I  indicated  before,  the  conversations  that  led  to  my  agreeing  to 
do  this  were  between  General  Haig  and  myself  primarily.  I  would 
say  that  the  conversations  with  Mr,  Buzhardt  and  Mr.  Garment  were 
just  a  few  minutes,  perhaps  10  or  15  minutes,  not  over  that. 

I  did  talk  with  the  Attorney  General  designate  and  with  Mr.  Bork 
for  some  period  of  time  also. 

Now,  getting  back  to  the  staff,  there  was  nothing  in  the  discussions 
that  indicated  that  they  expected  me  to  do  anything  different  from 
what  Mr.  Cox  had  done.  There  was  everything  in  my  statement  that 
indicated  I  was  going  to  do  whatever  I  thought  was  necessary  to  be 
done,  and  whatever  I  thought  I  had  the  right  to  do. 

The  reason  that  I  may  have  some  difference  with  respect  to  your 
conclusion,  sir,  is  that  this  matter  found  itself  in  a  different  posture 
by  the  time  that  I  came.  There  had  already  been  such  conversations 
over  the  telephone  that  there  was  no  need  of  my  coming  unless  the 
White  House  staff  was  willing  to  leave  me  alone  and  proceed  as  I 
thought  I  should  proceed. 

Mr.  Edwards.  It  has  been  suggested  by  one  commentator  that  the 
White  House  wants  you  to  forget  the  plumbers  and  drop  demands 
for  all  White  House  documents  with  regard  to  the  plumbers.  Have 
thev  given  you  any  indication  that  that  is  their  hope  ? 

Mr.  Jaworski.  No,  sir,  nor  is  it  my  intention  at  this  time.  I  obviously 
cannot  reach  final  conclusions  on  matters,  but  I  have  reviewed  with  the 
task  force  what  is  being  done  in  that  connection.  And  at  the  present 
time  there  is  no  interruption  in  what  is  being  done. 

Mr.  Edwards.  It  has  also  been  suggested  by  one  commentator  that 
they  want  you  somewhere  along  the  line  to  get  rid  of  William  H.  Mer- 
rill, who  is  apparently  one  of  the  heads  of  the  plumbers  task  force.  He 
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apparently  was  fairly  close  to  one  of  the  Kennedys  a  few  years  ago, 
and  the  commentator  suggested  that  this  particular  person  rankles  the 
people  in  the  White  House. 

Is  there  anything  to  that,  Mr.  Jaworski  ? 

Mr.  Jaworski.  Mr.  Merrill  is  going  to  be  judged  according  to  his 
performance,  Mr.  Edwards.  I  have  talked  with  him  on  two  or  three 
occasions.  We  talked  at  length  when  I  reviewed  the  work  of  his  task 
force,  and  the  other  members  of  that  task  force  were  also  present.  I 
have  no  present  intention  of  doing  anything  with  respect  to  Mr. 
Merrill.  Obviously  the  direction  in  which  the  investigation  goes,  and 
what  is  done,  and  our  decisions,  are  decisions  that  will  have  to  be  made 
in  the  future. 

Mr.  Edwards.  Mr.  Richardson  suggested  in  his  testimony  to  the 
Senate  yesterday  or  the  day  before  that  the  President  should  just 
drop  all  these  claims  of  executive  privilege  in  the  Watergate  investiga- 
tion. He  suggested  further  that  this  is  the  only  way  the  Special  Pros- 
ecutor is  going  to  get  to  the  bottom  of  these  matters,  and  that  then 
you  would  not  have  to  keep  fighting  for  Presidential  papers  like  Mr. 
Cox  did.  Mr.  Cox  told  this  committee  that  he  had  a  long  list  of  requests 
of  the  White  House  that  were  ignored  over  many,  many  weeks,  and 
that  he  was  never  able  to  get  any  information  about  special  Project 
M-1  or  Project  Odessa. 

Mr.  Jaworski.  I  have  since,  without  identifying  them  because  I 
think  you  would  recognize  that  it  would  not  be  proper  for  me  to  do  so  at 
this  juncture,  I  have  sent  two  communications  to  the  White  House  call- 
ing for  information  on  two  matters  that  are  of  some  significance.  I 
do  realize  that  there  has  been  some  information  called  for  that  has  not 
yet  been  furnished. 

Now,  there  was  some  comment  made  with  respect  to  that  by  Mr.  Buz- 
hardt  who  said  that  the  force  that  was  available  was  one  that  had 
many  other  duties  to  perform,  that  they  just  did  not  have  the  man- 
power to  go  into  many  of  these  things  as  promptly  as  they  would  like 
to.  He  mentioned  also  that  many  of  the  matters  called  for  are  filed 
in  such  a  way  as  to  make  it  difficult  to  locate  them.  Now,  in  the  letters 
that  have  gone  forward  I  have  offered  to  be  of  whatever  assistance  we 
possibly  could,  even  if  they  are  willing  to  let  us  assist  in  sorting  out 
some  of  the  material  that  may  be  in  the  files,  that  we  would  be  prepared 
to  do  so. 

I  have  offered  complete  cooperation  along  that  line.  I  have  to  real- 
ize that  asking  for  what  we  are  seeking  does  impose  something  of  a 
burden.  I  have  to  realize  that.  I  try  to  be  as  reasonable,  and  will  try 
to  be  as  reasonable  as  I  can.  On  the  other  hand,  as  I  pointed  out  in  my 
communications,  we  do  have  a  grand  jury  in  session  and  we  need  to 
move  forward.  If  there  is  anything  important  in  this  matter,  as  I 
hope  they  realize,  and  I  think  they  do  realize  as  I  do,  it  is  the  fact 
that  the  American  people  do  expect  some  action,  and  they  do  expect 
this  matter  to  move  along,  and  there  should  be  no  interruptions.  Very 
frankly  this  is  one  of  the  impelling  reasons  for  my  agreeing  to  go 
ahead  at  this  time. 

Mr.  Edwards.  Thank  you,  Mr.  Jaworski. 

Mr.  Jaworski.  Thank  you,  Mr.  Edwards. 

Mr.  Hungate.  Mr.  Dennis. 

Mr.  Dennis.  Mr.  Jaworski,  I  fully  realize  that  as  you  say  you  have 
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had  no  chance  to  consider  these  various  bills  that  we  have  before  us. 
You  did  have  the  opportunity  to  listen  to  my  explanation  of  my  own 
two  measures,  such  as  it  may  have  been,  I  wonder  if  based  on  that  you 
might  have  any  comment  on  those  measures,  assuming  that  we  do  do 
something  or  other  in  the  way  of  legislation  ? 

Mr,  Jaworski.  I  was  very  impressed,  Mr.  Dennis.  I  think  they  show 
considerable  resourcefulness.  And  you  must  know  that  where  I  am  I 
would  welcome  all  of  the  independence  and  the  protection  that  I 
possibly  could  have. 

I  am  not  questioning  for  a  moment  the  assurances  that  have  been 
^iven  me.  You  must  know  that  I  went  into  this,  however,  seeking  an 
mdependence  to  whatever  extent  I  could  at  that  time  prescribe.  And 
I  went  as  far  as  I  could  in  outlining  the  steps  and  the  measures  that  I 
thought  would  give  me  that  independence.  I  am  not  prepared  to  talk 
about  the  legality  of  it,  Mr.  Dennis.  You  know  so  much  more  about 
that  than  I  do.  Assuming  that  these  are  constitutionally  acceptable  I 
can  certainly  see  merit,  I  can  certainly  see  a  constructive  approach  that 
I  can  imagine  this  committee  would  weigh  very  carefully. 

Mr.  Dennis.  I  thank  you,  sir. 

In  your  statement  to  this  committee  as  I  understand  it,  which  you 
made  as  a  very  experienced  trial  lawyer  and  a  gentleman  of  standing 
at  the  bar,  and  in  the  profession,  you  say  that  you  feel  you  have  been 
given  the  assurance  of  independence  you  need  to  go  ahead,  and  that 
you  would  not  be  here  if  that  were  not  the  case. 

Mr.  Jaworski.  That  is  correct,  Mr.  Dennis. 

Mr.  Dennis.  I  thank  you,  sir. 

Mr.  Jaworski.  Thank  you,  sir. 

Mr.  HuNGATE.  Mr.  Mann. 

Mr.  Mann.  Mr.  Jaworski,  as  you  indicated,  you  sent  a  very  clear 
message  before  you  arrived.  But,  the  assurances  that  you  have  received, 
I  gather,  were  from  General  Haig  ? 

Mr.  Jaworski.  They  were  from  General  Haig,  Mr.  Mann,  but  Gen- 
eral Haig  told  me  that  he  went  to  the  President,  and  he  reviewed  them 
with  the  President,  and  that  the  President  approved  them.  And  he 
came  back  and  told  me  so.  I  did  not  talk  with  the  President  myself. 
1  here  was  some  question  in  my  mind  as  to  the  propriety  of  it,  and  it 
may  be  that  the  President  had  the  same  thing  in  his  mind.  We  did  not 
talk  directly. 

Mr.  Mann.  You  have  not  talked  to  him  at  any  stage  ? 

Mr.  Jaworski.  No,  sir,  I  did  not. 

Mr.  Mann.  After  talking  with  Mr.  Haig,  you  mentioned  that  you 
consulted  with  Mr.  Garment  and  Mr.  Buzhardt.  What  were  their  con- 
cerns, what  different  approach  from  Greneral  Haig  did  they  take? 

Mr.  Jaworski.  None.  General  Haig  told  them  what  I  had  insisted 
upon,  and  the  meeting  really  with  them  was  very,  very  brief.  What 
was  said  that  stuck  in  my  mind  was  what  I  mentioned  a  few  minutes 
ago,  and  that  was  the  complaint  about  their  shortage  of  manpower 
to  meet  requests  that  had  been  made.  I  think  they  also,  one  or  the 
other  of  them,  and  I  think  it  was  Mr.  Buzhardt  that  mentioned  that 
actually  there  had  been  more  compliance  with  the  production  of  mat- 
ters that  have  been  called  for  than  had  been  indicated  by  Mr.  Cox. 
Those  were  about  the  only  two  matters  that  I  remember  specifically. 

Mr.  Mann.  Now,  it  is  clear  how  you  would  handle  the  important 
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and  direct  confrontation  on  a  piece  of  evidence.  You  would  take  it 
to  court  through  the  subpena  process.  However,  Mr.  Cox  alluded  to 
a  certain  resistance,  a  subtle  lack  of  cooperation  existing  in  some  areas 
of  government  and  in  governmental  departments.  Now,  let  us  assume 
for  the  purposes  of  illustration  the  F.B.I.  or  the  Treasury  Department. 
How  would  you  expect  to  handle  such  matters,  and  who  would  be  heard 
from  with  reference  to  that  situation  ? 

Mr.  Jaworski.  Mr.  Mann,  I  would  just  do  whatever  I  could  think 
of  that  was  legitimate.  I  would  proceed  with  that  just  as  I  would,  as 
I  have  had  to  as  a  trial  lawyer  over  the  yeare  in  getting  evidence. 
Whatever  processes  are  available  to  me  I  would  pursue  them.  And  I 
would  like  to  think  I  would  do  it  with  thoroughness,  and  that  I  would 
do  it  with  fairness. 

Mr.  Mann.  There  may  be  ethical  or  other  problems  involved,  but 
I  think  you  can  appreciate  the  fact  that  our  deliberations  on  this  mat- 
ter may  extend  for  longer  than  we  would  like  for  it  to,  and  it  might 
become  important  for  us  to  know  whether  or  not  you  are  getting  the 
cooperation  that  you  expect  to  get.  Could  we  expect  some  input  from 
you  on  that  point  if  you  nm  into  difficulty  ? 

Mr.  Jaworski.  You  certainly  could.  As  a  matter  of  fact,  if  I  am 
convinced  there  is  any  effort  not  to  cooperate,  or  any  dodging  of  my 
requests  that  are  unreasonable,  I  will  make  it  very  clear  that  I  think 
so,  and  if  it  is  necessary  to  report  it  elsewhere  I  will  do  so.  I  do  have 
a  committee,  as  you  know,  that  I  can  go  to  in  the  event  that  there  is 
some  confrontation  so  that  an  impasse  could  be  resolved.  I  look  upon 
that  as  having  considerable  value,  really,  maybe  more  by  way  of  deter- 
ring one  from  doing  just  what  you  have  talked  about  in  the  event 
the  staff  at  the  Wliite  House  and  we  should  disagree.  I  realize  that 
perhaps  one  of  the  most  difficult  matters  to  really  weigh  and  measure 
is  that  relating  to  the  nonproduction  of  certain  things  or  the  delay 
in  production.  I  have  to  recognize  that  there  is  some  reason  that  per- 
haps could  exist  with  respect  to  difficulty  in  locating  some  of  these 
matters.  I  have  to  realize  that  there  might  be  difficulties  as  to  the 
existence  of  sufficient  manpower.  But,  this  is  why  I  had  offered  to  be  of 
whatever  help  I  possibly  can,  and  I  certainly  expect  to  exercise  all 
of  the  rights  that  I  have  to  oibtain  these  at  the  earliest  practicable 
time. 

Mr.  Mann.  By  reference  to  the  committee  you  are  speaking  of  the 
eight  members  that  have  been  designated  in  the  testimony  you  just 
mentioned  ? 

Mr.  Jaworski.  Yes,  sir.  Yes,  sir. 

Mr.  Mann.  You  would  expect  to  consult  with  them  or  engage  their 
cooperation  or  perhaps  help  along  this  line  rather  than  on  a  pure  dis- 
missal situation  ? 

Mr.  Jaworski.  I  think  I  would.  If  I  felt  that  there  was  something 
that  was  happening  that  would  lead  either  to  my  dismissal  or  my 
failure  to  perform  the  functions  that  I  am  supposed  to,  I  would  go  to 
them. 

Mr.  Mann.  Thank  you. 

Mr.  Jaworski.  Thank  you,  Mr.  Chairman. 

Mr.  Hungate.  Mr.  Mayne  of  Iowa. 

Mr.  Mayne.  Thank  you,  Mr.  Chairman. 

Mr.  Jaworski,  I  would  like  to  apologize  to  you  for  the  unfortunate 
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malfunctioning  of  the  amplification  system  during  the  presentation 
of  your  formal  statement.  I  am  afraid  that  during  the  first  half  of  it 
it  was  not  amplifying  your  voice  at  all,  and  in  the  second  half  there 
was  a  buzz  which  pretty  well  drowned  it  out.  To  the  extent  that  any- 
one present  was  not  able  to  hear  you,  that  is  a  very  serious  loss  and 
most  unfortunate.  Fortunately  since  we  have  gotten  into  the  question 
period  your  voice  has  been  very  audible,  and  with  that,  I  thank  you 
for  your  appearance  here  today. 

Mr.  Jaworski.  Thank  you,  Mr.  Mayne. 

Mr.  HuNGATE.  Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you,  Mr.  Chairman.  And  I  would  like  to 
thank  Mr.  Jaworski  for  his  appearance  here  today.  And  I  have  heard 
a  great  deal  about  your  integrity  and  your  capability,  and  the  ques- 
tions that  I  am  going  to  be  asking  really  reflect  the  concern  of  the 
American  public,  not  with  respect  to  that,  but  with  respect  to  the 
question  of  your  independence. 

A  Washington  Post  article  recently  quoted  you  as  saying  the  follow- 
ing, and  I  would  like  you  to  comment  as  to  whether  or  not  this  is  an 
accurate  quote.  You  are  reported  as  saying : 

There  is  actually  very  little  chance  of  conflict  of  interest  because  of  the  nar- 
row scope  of  the  Watergate  matter.  Nothing  involved  any  of  our  clients  or  could 
possibly  involve  any  of  our  clients. 

Is  that  an  accurate  quote  ? 

Mr.  Jaworski.  Well,  it  is  not  the  entire  quote.  As  far  as  it  goes  I 
think  it  is  accurate.  I  would  be  glad  to  go  into  that  if  you  wish  me  to. 

Ms.  Holtzman.  Thank  you.  I  would  like  to  ask  you  some  questions 
with  respect  to  that.  And  focusing  on  the  language,  "the  narrow  scope 
of  the  Watergate  matter,"  do  you  consider  that  the  purpose  of  the 
Special  Prosecutor's  Office  is  to  investigate  whether  or  not  the  Presi- 
dent of  the  United  States  has  committed  any  illegal  acts? 

Mr.  Jaworski.  Yes. 

Ms.  Holtzman.  That  is  within  the  scope  of  the  Special  Prosecutor's 
Office? 

Mr.  Jaworski.  Yes. 

Ms.  Holtzman.  And  do  you  intend  to  seek  whatever  materials  are 
necessary,  whether  they  are  in  the  President's  files  or  not,  with  respect 
to  whether  or  not  he  has  committed  any  illegal  acts  ? 

Mr.  Jaworski.  I  do. 

Ms.  Holtzman.  And  do  you  consider  the  scope  of  the  investigation 
of  your  office  to  include  an  investigation  into  whether  or  not  the  Presi- 
dent authorized  the  so-called  break-in  at  Dr.  Fielding's  office? 

Mr.  Jaworski.  Yes.  There  is  a  task  force  presently  investigating  it, 
Ms.  Holtzman,  and  the  investigation  is  continuing. 

Ms.  Holtzman.  And  you  will  expect  to  subpena,  if  necessary,  and 
obtain  all  information,  whether  or  not  in  Presidential  files,  relevant 
to  whether  or  not  the  President  did  so  authorize  any  break-in? 

Mr.  Jaworski.  I  do. 

Ms.  Holtzman,  Do  you  intend  to  investigate  personal  expenses  in 
connection  with  San  Clemente  ?  Is  this  within  the  scope  of  the  investi- 
gation as  you  see  it  ? 

Mr.  Jaworski.  This  is  the  one  matter  which  I  have  not  yet  had  an 
opportunity  to  discuss  with  Mr.  Ruth  and  with  others,  Mr.  Ruth  being 
the  deputy.  He  has  mentioned  to  me  on  two  or  three  occasions  that 
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since  I  arrived  here  that  we  would  need  to  get  together  to  have  a  dis- 
cussion of  that.  I  do  not  know  what  he  has  in  mind,  very  frankly,  but 
I  would  say  to  you  there  is  certainly  nothing  to  keep  us  from  investi- 
gating it.  I  have  made  no  agreements  to  the  contrary,  and  there  are  no 
restraints.  This  is  simply  one  matter  that  I  am  not  informed  on,  and 
there  may  be  other  matters.  But  certainly  this  is  one  because  he  has 
mentioned  to  me  that  there  are  areas  that  he  wants  to  talk  about,  and 
he  wants  to  bring  in  the  appropriate  ones  who  have  some  information 
on  it.  And  very  frankly,  we  just  have  not  been  able  to  get  to  it. 

Ms.  HoLTZMAN.  But,  you  would  consider  the  subject  matter  to  be 
within  the  jurisdiction  of  the  Watergate  Special  Prosecutor's  Office? 

Mr.  Jaworski.  I  would  think  so.  I  would  think  that  they  come 
within  the  matters  that  were  specified  by  Mr.  Bork  and  elaborated 
upon  by  him  as  to  the  four  areas  of  jurisdiction. 

Ms.  HoLTZMAN.  Do  you  consider  the  qu^tion  of  the  so-called  milk 
deal  and  whether  or  not  there  was  improper  influence  on  the  Presi- 
dent with  respect  to  the  price  supports,  that  increase,  or  with  respect 
to  changing  the  import  quotas  to  be  within  the  jurisdiction  of  the 
Special  Prosecutor's  Office? 

Mr.  Jaworski.  I  have  discussed  that  with  the  task  force  already, 
and  it  is  a  matter  that  is  being  pursued. 

Ms.  HoLTZMAN.  And  do  you  expect  to  subpena,  and  can  you  give  us 
assurance  that  you  will  subpena  or  obtain  all  relevant  materials, 
whether  or  not  in  Presidential  files,  related  to  this  so-called  milk  deal 
allegation  ? 

Mr.  Jaworski.  We  will  go  to  the  ultimate  in  doing  that  which  is 
necessary  to  complete  that  investigation.  Whatever  is  necessary. 

Ms.  HoLTZMAN.  Even  if  it  includes  seeking  Presidential  papers? 

Mr.  Jaworski.  Yes. 

Ms.  HoLTZMAN.  Thank  you. 

Mr.  Jaworski.  Thank  you,  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  Bork  testified  a  day  or  so  ago  to  this  commit- 
tee that  during  the  conversation  at  which  he  was  present,  at  which 
you,  Mr.  Haig,  Mr.  Buzhardt  and  Mr.  Garment  were  meeting,  that 
you  never  specifically  asked  whether  or  not  you  would  be  fired  if 
you  sought  to  obtain  Presidential  papers.  Is  Mr.  Bork's  recollec- 
tion accurate? 

Mr.  Jaworski.  Well,  I  cannot  recall  whether  that  was  mentioned 
at  that  time.  I  would  like  to  again  point  out  that  that  was,  at  the 
time  that  those  other  two  gentlemen  were  present,  was  a  relatively 
short  period  of  time.  There  was  a  discussion  between  the  Attorney 
General-designate,  Mr.  Bork,  General  Haig  and  myself,  and  at  which 
the  others  were  not  present.  They  were  just  present,  as  I  say,  for  a 
relatively  short  period  of  time.  I  do  not  recall  that  the  subject  of 
my  being  fired  was  discussed  in  those  terms.  What  I  was  interested 
in  were  affirmative  assurances  and  affirmative  promises. 

Ms.  Holtzman.  Well,  did  you  at  any  point  ask  General  Haig  or 
Mr.  Bork,  did  you  say  to  them  in  words  or  substance,  something 
along  the  following  lines,  "Look,  I  am  going  to  have  to  go  after  the 
sam«  materials  Mr.  Cox  went  after:  am  I  going  to  be  fired  if  I 
do  so?" 

Mr.  Jaworski.  I  think  it  went  beyond  that.  I  think  I  have  the 
right  to  go  after  things  that  Mr.  Cox  may  not  have  gone  after,  be- 
cause I  said  to  them,  I  want  to  have  no  restraints  of  any  kind. 
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Ms.  HoLTZMAN.  I  understand  that,  Mr.  Jaworski.  But,  what  I  asked 
you  was,  did  you  ever  say  to  Mr.  Bork  or  Mr.  Haig^  at  any  point  in 
words  or  substance,  "I  am  goinfj  after  the  same  materials  that  Mr. 
Cox  was  going  after  and  am  I  going  to  be  fired  if  I  do  so?" 

Mr.  Jaworski.  Well,  I  really  could  not  have  said  that  because  I 
did  not  know  at  that  time  what  materials  Mr.  Cox  went  after,  so  I 
did  not  say  it ;  no.  I  took  a  larger  and  broader  approach. 

Ms.  HoLTZMAN.  Did  you  ask  them,  then,  in  words  or  substance,  the 
following:  "If  I  go  after  the  same  materials  as  Mr.  Cox  w^ent  after 
will  I  be  fired?" 

Mr.  Jaworski.  Not  in  those  words;  no.  But  I  would  say  that  the 
conversation  certainly  embodied  that  because  what  I  said  was  that 
I  am  going  to  operate  without  any  restraints,  and  I  want  your  as- 
surance that  there  will  be  no  restraints.  And  I  received  that  assurance, 
and  that  would  embrace  what  you  are  talking  about. 

Ms.  HoLTZMAN.  But  the  question  was  not  specifically  asked? 

Mr.  Jaworski.  Not  in  those  words ;  no. 

Ms.  Holtzman.  In  words  or  in  substance  ? 

Mr.  Jaworski.  No. 

Mr.  HuxGATE.  Mr.  Hogan. 

Mr.  HoGAN.  Yes.  Thank  you,  Mr.  Chairman. 

My  colleague  from  California,  Mr.  Jaworski,  asked  if  you  would 
do  anything  differently  from  Mr.  Cox,  and  I  think  that  there  is 
one  thing  you  ought  to  try  to  do  a  little  differently,  and  that  relates 
to  the  fact  that  there  is  at  least  the  appearance  that  partisan  consid- 
erations were  given  in  the  hiring  of  staff.  When  Mr.  Cox  was  before 
the  committee  I  detailed  for  him  the  Democratic  partisan  activities 
of  some  11  of  his  top  staff  people  in  the  Special  Prosecutor's  Office. 
For  example,  Mr.  Edwards  alluded  to  Mr.  Merrill,  who  served  as 
Michigan  State  Chairman  for  the  1968  Kennedy  for  President  cam- 
paign, and  James  Vorenberg,  who  I  understand  is  also  a  Special 
Assistant,  who  also  was  head  of  McGovern's  task  force  on  crime. 
And  George  Frampton,  Jr.  was  a  researcher,  speechwriter  for  Sar- 
gent Shriver.  And  Francis  J.  Martin  worked  on  the  staff  of  two  Dem- 
ocratic Congressmen  up  here.  Roger  H.  Whitten  worked  in  the  19G8 
Democratic  Presidential  campaign  in  the  Oregon  primary  for  Ken- 
nedy and  so  on. 

Now,  I  do  not  say  that  these  individuals  cannnot  perform  their 
duties  in  a  professional  way.  But,  I  do  think  that  if  replacements 
or  new  people  are  being  hired,  they  ought  to  be  hired  on  a  nonpolitical 
basis  rather  than  previous  partisan  activity,  because  I  think  the  whole 
question  involved  in  the  Special  Prosecutor  operation  is  credibility 
and  the  objectivity  of  the  investigation  itself,  and  I  submit  that  that 
cuts  both  ways. 

So,  I  might  say  that  that  might  be  something  that  you  ought  to 
apply  your  attention  to,  and  see  what  controls  might  be  imposed  to 
insure  that  partisan  zeal  does  not  interfere  with  objectivity. 

Now,  having  said  that,  I  would  like  to  ask  in  relation  to  the  legis- 
lation before  us  how  long  you  anticipate  the  Special  Prosecutor  activity 
will  go  on  ? 

Mr.  Jaworski.  I  would  certainly  hope  that  it  could  be  completed  in 
a  shorter  period  of  time  than  has  been  discussed  in  the  past.  I  told 
the  staff  that  what  I  believe  our  job  was  not  to  sacrifice  the  principles 
of  sound  administration  of  justice,  not  to  sacrifice  thoroughness,  and 
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under  no  circumstances  to  sacrifice  fairness.  Consistent  with  those, 
those  elements,  I  want  to  move  ahead  just  as  fast  as  we  possibly  can. 
I  do  like  to  think  that  if  there  is  any  characteristic  that  has  helped  me 
in  the  past  it  has  been  one  of  cutting  through  a  lot  of  detail  and  get- 
ting to  the  heart  of  matters  and  reaching  decisions.  And  I  expect  to 
move  forward  and  reach  decisions  in  this  matter  without  any  delay 
that  is  not  required.  And  I  want  to  assure  you  that  that  will  be  done. 

I  cannot  at  this  juncture,  of  course,  speculate  as  to  how  long  the 
matters  may  take.  Much  mil  depend  upon  what  else  may  arise  that 
has  not  been  foreseen. 

Mr.  HoGAN.  Well,  the  reason  I  ask  is,  as  you,  I  am  sure,  are  aware, 
that  this  subcommittee  processed  legislation  extending  the  life  of  the 
grand  jury  for  6  months  and  then  a  possible  additional  6  months.  And 
the  lawyers  from  your  staff  indicated  that  they  thought  things  could  be 
wrapped  up  in  6  months. 

Now,  that  being  the  case,  some  of  the  legislative  proposals  before  us 
to  create  this  Office  of  Special  Prosecutor  might  be  challenged  in 
the  courts  on  the  basis  of  their  unconstitutionality,  which  would  delay 
the  process  even  more,  and  by  the  time  we  resolved  every  issue  it  might 
be  a  moot  question  because  your  activities  might  be  over. 

Mr.  Jaworski.  This  is  the  concern  that  I  expressed  in  this  statement, 
Mr.  Hogan.  We  must  remember  that  the  Special  Prosecutor  is  signing 
certain  charges.  The  Special  Prosecutor  is  taking  certain  action,  mak- 
ing certain  decisions,  and  if  he  should  be  appointed  under  circum- 
stances that  give  rise  to  a  possible  constitutional  attack,  you  know  that 
this  will  happen  in  each  case  where  a  defendant  is  brought  to  the  bar 
of  justice.  So,  you  do  have  that  problem  to  wrestle  with,  and  this  is  one 
of  the  things  that  I  alluded  to. 

I  want  to  mention  to  you,  sir,  that  Mr.  Vorenberg  is  no  longer 
with  us. 

Mr.  Hogan.  Yes ;  my  colleague  has  just  handed  me  a  note  that  he  left 
with  Mr.  Cox. 

I  thank  you. 

Mr.  Jaworski.  May  I  also  state  one  other  matter,  that  the  biographi- 
cal background  of  each  of  the  gentlemen  and  lady  or  ladies  who  are 
working  on  the  staff  is  something  that  will  be  reviewed.  I  cannot 
discuss  it  with  you  at  this  time.  All  I  am  able  to  say  is  that  my  intro- 
duction to  them  and  my  discussions  with  them  up  to  this  time  have 
impressed  me  with  their  objectivity.  There  is  certainly  the  obligation 
on  my  part  to  make  certain  that  each  of  them  does  operate  properly  and 
professionally,  fairly,  and  I  assure  you  that  that  will  be  done. 

Mr.  Hogan.  Well,  I  thank  you  for  that  assurance,  and  I  do  not 
in  any  way  want  to  imply  a  lack  of  professionalism  on  the  part  of  the 
staff.  However,  as  has  been  said  numerous  times  during  the  hearings,  we 
are  not  only  concerned  with  justice,  but  with  the  appearance  of  justice. 
And  I  think  partisanship  relates  to  that  appearance. 

Mr.  Jaworski.  You  are  correct,  sir. 

Mr.  Hogan.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Yes.  Acting  Attorney  General  Bork  has  testified. 
I  think,  that : 

We  have  40  or  50  lawyers  over  there  in  that  task  force  who  have  been  working 
on  this  case  from  the  beginning,  and  they  are  still  there.  I  have  urged  Mr. 
Jaworski  to  keep  them  there  because  I  think  their  remaining  intact  is  essential 
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to  the  expeditious  handling  of  these  cases.  I  have  no  qualms  whatever  that 
those  lawyers  and  investigators  who  were  operating  under  Mr.  Cox  are  still 
doing  their  job  effectively  and  are  going  forward. 

Mr.  Jaworski.  Yes.  I  think  we  have  made  some  progress  this  week, 
if  I  may  say  so. 

Mr.  HuNGATE.  In  your  statement  you  refer  to  full  freedom  and  inde- 
pendence, absolute  independence.  I  think  some  of  our  concern  may  be 
in  the  changeover,  similar  to  the  fellow  from  Missouri  who  took  a  trip, 
and  he  stopped  at  a  hotel  with  his  wife,  and  he  never  had  been  where 
they  had  the  meals  with  the  room.  And  he  came  down  and  the  bill  was 
$50.  And  the  fellow  said,  well,  that  includes  the  meals.  Well,  he  said, 
I  didn't  eat  any  meals.  And  he  said,  well,  they  were  there  for  you. 

So,  he  subtracted  $35  off  the  bill  and  said,  that  is  for  kissing  my  wife, 
the  fellow  said,  I  didn't.  He  said,  w^ell,  it  was  there  for  you. 

I  think  we  are  concerned  about  the  powers  that  are  there.  We  all 
know  lawyers  are  as  different  as  any  other  people.  Some  are  quiet  and 
some  are  loud;  and  some  are  nitpickers  and  some  are  string  savers; 
others  will  not  even  write  down  a  bill.  I  guess  it  is  the  concern  whether 
all  of  those  powers  will  really  be  used,  and  in  the  sense  that  they 
thought  Mr.  Cox  was  using  them. 

You  mentioned  the  solemn  and  substantial  assurances  of  absolute 
independence.  This  is  a  question  that  a  layman  would  think  funny, 
but  a  lawyer,  I  think,  would  understand.  Were  those  assurances  in 
writing  ? 

Mr.  Jaworski.  No,  sir.  They  were  given  in  a  twofold  manner,  if  I 
may  say.  First  by  General  Haig,  who  without  urging  on  my  part 
agreed  that  he  would  discuss  them  with  the  President  so  that  there 
would  not  be  any  question  about  it.  He  went  and  discussed  them  with 
the  President.  He  returned  and  had  another  talk  with  me.  This  was 
before  we  talked  with  anyone  else,  and  told  me  that  the  President  had 
agreed  to  those  assurances. 

Mr.  Htjngate.  All  right.  That's  my  next  question.  If  Mr.  Haig 
should  be  dismissed,  as  Richardson  was  dismissed,  are  the  assurances 
gone? 

Mr.  Jaworski.  I  would  assume  that  that  depended  on  what  the  Presi- 
dent's reaction  would  be.  I  would  immediately  go  to  the  congressional 
committee  and  would  lay  the  matter  before  them. 

Mr.  Hungate.  Again  in  the  statement,  the  President  has  agreed  not 
to  exercise  his  constitutional  power  to  effect  the  discharge.  But,  as  an 
attorney,  would  you  not  think  that  he  still  maintains  the  constitutional 
power  ? 

Mr.  Jaworski.  Yes. 

Mr.  Htjngate.  If  he  changed  his  mind  and  sought  to  exercise  it,  that 
power  is  his  ? 

Mr.  Jaworski.  Yes,  that  is  correct.  I  think  it  would  be  a  breach  of 
the  absolute  understanding  that  was  had.  On  the  other  hand,  I  also 
have  to  realize  that  I  might  be  guilty  of  something  that  would  warrant 
my  discharge. 

Mr.  Hungate.  Well,  always  when  one  of  my  clients  fired  me  they 
made  a  mistake,  but  it  happens. 

Thank  you  very  much. 

Mr.  Jaworski.  Thank  you,  Mr.  Hungate. 

Mr.  Hungate.  Mr.  Brooks,  do  you  have  any  questions? 
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Mr.  Brooks.  I  would  deeply  appreciate  the  opportunity  to  ask  just 
one  question.  Counselor,  I  read  in  the  yesterday  morning  Washington 
Post  that : 

The  former  Attorney  General,  who  quit  rather  than  fire  former  Watergate 
Special  Prosecutor  Archibald  Cox,  also  disclosed  that  Mr.  Nixon  called  Richard- 
son on  July  3rd  and  told  him  to  order  Cox  to  put  out  a  press  release  in  which 
Cox  would  say  that  he  was  not  investigating  matters  dealing  with  the  President's 
properties  at  San  Clemente  or  Key  Biscayne.  Richardson  said  he  called  Cox, 
who  issued  a  statement  denying  he  was  investigating  the  President's  real  estate 
transactions. 

Later  in  that  story  he  points  out  that  Cox  indicated  that  he  was  just 
trying  to  get  some  general  information  for  himself  and  had  asked  an 
aide  to  gather  all  newspaper  clippings  on  the  matter. 

Now,  my  question  is,  have  you  been  precluded  from  examining  the 
manner,  and  the  financial  transactions  involving  the  acquisition  of 
San  Clemente  and  Key  Biscayne  by  President  Nixon  ? 

Mr.  Jaworski.  No,  I  have  not,  I  will  say  the  subject  was  not  dis- 
cussed, but  when  I  was  assured  that  I  would  be  operating  under  no  re- 
straints, as  I  answered  in  my  questions  to  Ms.  Holtzman,  I  believe  that 
I  have  the  right  to  go  forward  as  to  any  appropriate  matter  of  investi- 
gation that  is  within  the  charter.  And  as  I  mentioned,  I  do  not  know 
whether  you  were  here  at  the  time.  Congressman  Brooks,  but  this  par- 
ticular question  of  this  area  that  you  are  now  pointing  to  is  one  that 
my  deputy  has  said  he  had  wanted  to  discuss  with  me,  along  with  some 
other  members  of  the  staff,  and  we  are  waiting  to  discuss  it.  We  just 
have  not  been  able  to  get  to  it,  very  frankly. 

Mr.  Brooks.  I  might  suggest  that  the  audit  that  was  announced 
and  released  by  the  White  House  on  the  San  Clemente  property  was 
admittedly  an  edited  audit,  and  that  I  would  suggest  that  it  might  be 
very  helpful  to  you  to  get  a  copy  of  that  unabridged  audit  from  that 
firm  in  New  York  to  fully  evaluate  what  did  transact  out  at  San 
Clemente. 

Mr.  Jaworski.  Thank  you  for  that  suggestion. 

Mr.  HuNGATE.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Chairman. 

Following  up  Mr.  Hungate's  question,  I  take  it  you  have  nothing  in 
writing  whatsoever  relating  to  your  discussions  with  General  Haig 
or  the  other  two  ? 

Mr.  Jaworski.  That  is  correct.  The  subject  really  did  not  come  up.  I 
did  not  ask  for  it,  and  they  did  not  offer  to  give  me  anything. 

Mr.  Kastenmeier.  On  a  different  question,  you  are  quoted  as  saying 
on  November  1  that  you  will  resign  from  your  law  firm  and  give  up 
your  directorship  in  a  number  of  Texas  banks  and  corporations  to 
avoid  conflict  of  interest.  It  appears  that  you  are  really  giving  up  a 
great  deal.  How  long  do  you  anticipate  your  assignment  will  last,  as 
you  now  see  it  ? 

Mr.  Jaworski.  This  is  rank  conjecture,  sir,  as  you  realize.  It  could 
be  anywhere,  I  would  say,  from  as  long  as  2  yeare.  I  would  be  sur- 
prised if  it  went  beyond  that.  There  w^ould  have  to  be  some  unforeseen 
consequences.  I  would  like  to  think  we  would  wind  it  up  sooner  than 
that.  There  is  no  reason  why  we  cannot  try  these  cases  rather  promptly, 
because  the  investigations  have  been  very  thorough,  and  if  there  are 
indictments  which  are  returned  we  should  be  able  to  try  them  very 
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promptly.  And  it  is  just  a  question  then  of  the  time  it  takes  to  wind 
these  mattere  up  on  appeal. 

Mr.  Kastenmeier,  I  would  like  to  ask  you  a  hypothetical  question. 
Had  it  come  to  pass  that  either  the  President  or  the  Acting  Attorney 
General,  INIr.  Bork,  had  not  appointed  a  Special  Prosecutor,  and  had 
the  Congress  established  such  an  office  and  vested  it  in  the  courts  of  the 
District  of  Columbia,  and  had  a  judge  who  was  authorized  to  make  an 
appointment  of  the  Special  Prosecutor  asked  you  to  take  the  job,  would 
you  have  accepted  the  job  offer  from  such  judge  ? 

Mr.  Jaworski.  I  would,  with  the  same  reluctance  that  I  accepted  this 
one,  sir,  except  that  while  I  do  not  want  to  get  into  the  area  of  dis- 
cussing my  own  feelings  of  conscience  about  matters,  I  would  have  felt 
a  duty  to  respond  had  it  been  presented  to  me,  or  had  it  been  pre- 
sented to  me  by  a  judge  as  it  was  presented  here.  This  is  not  anything 
entirely  new.  I  did  this  a  number  of  years  ago  in  a  matter  that  was  as 
difficult  as  this  one. 

Mr.  Kastenmeier.  So,  we  are  to  assume  that  it  is  not  the  auspices 
under  which  the  offer  came,  but  rather  the  duties  entailed  in  the  offer 
that  attracted  you  ? 

Mr.  Jaworski.  That  is  correct,  sir.  And  I  might  say  that  General 
Haig's  expression  to  me  was  that  he  was  "putting  the  patriotic  monkey 
on  my  back."  That  is  exactly  the  way  he  phrased  it. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Jaworski. 

Mr.  Jaworski.  Thank  you,  sir. 

Mr.  HuNGATE.  Mr.  Smith? 

Mr.  Smith.  No  questions. 

Mr.  HuNGATE.  Mr.  Edwards? 

Mr.  Edwards.  Thank  you,  Mr.  Chairman.  I  just  have  one  question. 

On  August  21,  when  Mr.  Bork  was  still  Solicitor  General,  he  sent 
a  memo  to  Special  Prosecutor  Cox  suggesting  that  there  be  set  up  a 
special  consultant  to  monitor  national  security  matters  involving  the 
plumbers.  And  implicit  in  that  was  the  suggestion  that  the  investiga- 
tion of  the  plumbers  should  be  curtailed  and  limited  to  strictly  crimi- 
nal matters.  Was  that  subject  brought  up  at  any  of  the  meetings,  that 
this  special  consultant  should  be  set  up  ? 

Mr.  Jaworski.  No,  sir. 

As  a  matter  of  fact  I  had  not  heard  of  that  before.  It  seems  to  me 
that  somewhere  in  the  columns  or  somewhere,  some  allusion  was  made 
to  it  but  I  have  not  heard  of  it  in  a  discussion  either  at  the  White 
House  or  at  our  offices. 

Mr.  Edwards.  Should  the  proposition  be  made,  can  you  tell  us 
whether  or  not  you  would  look  upon  it  affirmatively  or  negatively? 

Mr.  Jaworski.  I  beg  your  pardon,  sir  ? 

Mr.  Edwards.  Would  you  approve  of  such  a  proposition,  Mr.  Ja- 
worski ? 

Mr.  Jaworski.  Anything  that  would  lighten  my  burden,  I  would. 
Anything  that  would  facilitate  my  getting  whatever  I  think  would  be 
appropriate,  I  certainly  would,  yes,  sir.  And  I  have  not,  of  course, 
studied  this  particular  matter,  and  I  do  not  know  anything  about  it. 
But  I  assure  you  that  anything  that  would  aid  the  matter  moving 
along  as  it  should,  I  want. 

Mr.  Edwards.  Well,  it  had  a  hidden  trap  in  it  too,  that  there  would 
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be  another  person  or  group  of  people  that  would  exercise  a  certain 
amount  of  censorship  on  the  information.  But,  I  am  sure  by  your 
answer  and  I  certainly  accept  it  that  you  would  examine  the  offer 
or  the  suggestion  with  great  care,  and  if  it  interferes  with  your  in- 
vestigation you  would  turn  it  down.  Is  that  right  ? 

Mr.  Jaworski.  If  it  even  so  much,  not  only  interfered,  but  if  it  even 
so  much  as  slowed  it  down,  and  I  considered  it  to  be  unnecessary,  I 
would  turn  it  down. 

Mr.  Edwards.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Mr.  Dennis. 

Mr.  Dennis.  Mr.  Jaworski,  if  we  should  adopt  the  statute  which 
provided,  as  my  and  Mr.  Smith's  bill  does,  that  the  Special  Prosecutor 
shall  be  and  is  hereby  made  subject  to  removal  only  by  the  Attorney 
General  for  gross  impropriety,  gross  misconduct,  gross  dereliction  of 
duty,  would  that  not  presumably  give  the  Special  Prosecutor  some 
legal  rights  and  legal  recource  were  he  arbitrarily  discharged  for  some 
other  reason? 

Mr.  Jaworski.  It  would,  sir.  Yes,  sir. 

Mr.  Dennis.  I  thank  you.  That  is  a  point  that  I  wanted  to  bring  out 
in  connection  with  one  of  the  previous  questions. 

Mr.  HuNGATE.  Mr.  Mann. 

Mr.  Mann.  No  questions. 

Mr.  HuNGATE.  Mr.  Mayne. 

Mr.  Mayne.  No  further  questions. 

Mr.  HuNGATE.  Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you,  Mr.  Chiarman. 

Mr.  Jaworski,  getting  back  to  that  quotation  I  read  before,  what 
did  you  mean  when  you  said  "the  narrow  scope  of  the  Watergate 
matter?" 

Mr.  Jaworski.  And  I  am  glad  you  asked  that,  Ms.  Holtzman,  be- 
cause we  did  not  get  into  that,  the  use  of  that  particular  phrase.  That 
came  up  in  connection  with  a  possible  conflict  of  interest  of  clients. 

And  I  was  commenting  on  the  fact  that  because  this  scope  is  rela- 
tively narrow,  as  contrasted  with  many  other  matters,  that  you  repre- 
sent clients  in,  the  many,  many  activities  of  clients  or  of  organizations, 
that  I  saw  a  relatively  narrow  scope  as  compared  with  the  wide  spec- 
trum of  representation  that  a  law  firm  has,  and  this  is  all  that  I  really 
meant  by  it.  I  certainly  did  not  mean  that  it  would  be  narrowed  or  that 
I  considered  its  standing  within  itself  per  se  as  to  be  a  narrow  one. 
I  did  not  mean  that.  I  meant  it  by  contrast. 

Ms.  Holtzman.  Well,  getting  to  the  second  part  of  that  quotation 
with  respect  to  the  supposed  conflict  of  interest,  and  just  to  clear  the 
record  in  that  regard,  do  you,  or  did  you,  or  does  your  firm,  or  did 
any  member  of  your  firm  represent  any  corporation  or  pereon  who  has 
been  or  is  being  investigated  by  the  Watergate  grand  jury,  by  the 
Special  Prosecutor's  Office,  by  the  Houston  grand  jury  or  in  connec- 
tion with  the  Vesco  matter  in  New  York  ? 

Could  you  answer  that  ? 

Mr.  Jaworski.  Yes;  I  would  be  glad  to  answer  it.  I  was  pleasantly 
surprised  to  find  upon  reviewing,  for  instance,  the  entire  file  with  the 
task  force  on  those  who  were  assertedly  involved  in  improper  cam- 
paign contributions  that  there  was  only  one  that  I  had  or  our  firm 
previously  had  any  connection  with  representing.  We  do  not  reprei- 
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sent  the  firm  generally,  nor  do  we  represent  them  in  this  matter,  of 
course.  We  had  represented  that  firm  on  a  special  arrangement  at  one 
time. 

I  wanted  to  say  to  you  that  I  immediately  told  Mr.  Ruth  that  I 
would  disqualify  from  any  connection  with  that  matter,  that  he  would 
have  to  handle  it.  Mr.  Ruth  responded  that  fortunately  an  agreement 
had  already  been  reached  as  to  the  disposition  of  that  matter,  and  as 
to  what  the  plea  would  be  and  so  on.  And  he  said,  well,  there  is  no 
problem  with  respect  to  it. 

Now,  I  realize,  Ms.  Holtzman,  that  there  may  be  others  that  could 
still  arise  in  the  future,  and  if  so,  I  will  follow  exactly  the  same  pat- 
tern. I  will  take  the  same  action  that  I  took  as  soon  as  this  one  came  to 
my  attention.  I  do  not  think,  perhaps,  so  far  as  I  am  able  to  tell  now, 
that  there  are  any  others  imder  consideration,  but  one  could  arise, 
others  could  arise. 

I  should  enlarge  that  answer  probably  by  also  saying  inasmuch  as 
you  alluded  to  one  or  two  others,  that  the  other  areas  of  concern  that 
you  mentioned  we  have  no  connection  with  at  all. 

Ms.  Holtzman.  You  mean  the  Houston  grand  jury  or  the  Vesco, 
Mitchell,  Stans  matter  in  New  York? 

Mr.  Jaworski.  Right.  That's  right. 

Ms.  Holtzman.  In  connection  with  your  conversation  with  General 
Haig,  could  you  tell  us  the  first  time  that  he  spoke  to  you  and  the  date 
of  your  meeting  or  meetings  with  them? 

Mr.  Jaworski.  He  spoke  to  me  over  the  telephone  the  day  before 
the  meeting,  and  at  the  meeting  date — you  must  realize  that  there 
have  been  so  many  things  that  have  happened  since  then.  The  meet- 
ing date  was  on  Wednesday  of  last  week,  so  that  he  spoke  to  me  over 
the  telephone  on  Tuesday,  and  I  came  to  Washington  on  Wednesday 
morning,  and  I  spent  several  hours  there. 

Ms.  Holtzman.  Thank  you.  I  see  my  time  has  run  out. 

Mr.  HuNGATE.  Mr.  Hogan. 

Mr.  HoGAN.  Mr.  Chairman,  I  have  no  questions.  I  just  wanted  to 
state  that  I  think  the  American  people  are  very  fortunate  indeed  to 
have  a  man  of  your  caliber  who  is  willing  to  undertake  a  difficult  as- 
signment at  a  critical  time,  and  I  for  one  am  very  favorably  impressed 
with  you. 

Mr.  Jaworski.  Thank  you,  Mr.  Hogan.  I  appreciate  it. 

Mr.  HuNGATE.  I  think  counsel  has  a  few  questions. 

Mr.  Hoffman. 

Mr.  Hoffman.  Mr.  Jaworski,  just  two  or  three  questions. 

Mr.  Jaworski.  Yes,  sir. 

Mr.  Hoffman.  In  Mr.  Bork's  press  conference  of  October  24,  follow- 
ing all  the  excitement,  he  said  this  about  the  prosecution : 

The  President  gave  me  a  letter  and  also  said  orally  that  he  expected  a  vigorous 
prosecution.  I  believe  that  and  there  will  be  vigorous  prosecution.  We  will  go  for 
whatever  evidence  we  need  for  a  complete  investigation  and  successful  prose- 
cutions. 

Would  you,  particularly  in  light  of  the  chairman's  question  about 
the  possible  departure  of  Mr.  Haig,  consider  it  inappropriate  to  have 
such  a  letter  directed  to  you  by  the  President? 

Mr.  Jaworski.  I  would  not  consider  it  inappropriate;  no.  I  chose 
not  to  ask  for  it.  I  thought  that  the  assurances  were  sufficient  and 
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given  under  such  circumstances,  with  specific  reference  made  to  these 
matters  and  with  General  Haig  coming  back  and  saying  that  this  has 
been  now  discussed  expressly  with  the  President,  and  has  his  unquali- 
fied approval,  that  I  did  not  deem  it  necessary  to  ask  for  anything  in 
writing. 

Mr.  Hoffman.  Just  one  last  thing  that  has  bothered  me  some. 

I  have  before  me  a  copy  of  a  letter  from  Mr.  Nixon  to  Attorney 
General  Richardson  dated  October  19.  "Dear  Elliot :"  and  the  perti- 
nent part : 

I  am  instructing  you  to  direct  Special  Prosecutor  Archibald  Cox,  of  the  Water- 
gate Special  Prosecution  Force,  that  he  is  to  make  no  further  attempts  by  judicial 
process  to  obtain  tapes,  notes,  or  memoranda  of  Presidential  conversations.  I 
regret  the  necessity  of  intruding  to  this  very  limited  extent  on  the  independence 
that  I  promised  you  with  regard  to  Watergate  when  I  announced  your  appoint- 
ment. This  would  not  have  been  necessary  if  the  Special  Prosecutor  had  agreed 
to  the  very  reasonable  proposal  you  made  to  him  this  week. 

That,  I  think,  was  the  Senator  Stennis  proposal. 

Following  that,  Mr.  Ziegler  on  October  20,  announced  Mr.  Cox's 
departure  saying,  "President  Nixon  has  tonight  discharged  Archibald 
Cox.  The  President  took  this  action  because  of  Mr.  Cox's  refusal  to 
comply  with  instructions  given  him  Friday  night  through  Attorney 
General  Richardson,"  and  so  forth. 

You  are  satisfied  from  the  conversations  you  have  had  with  White 
House  staff  that,  despite  the  fact  that  your  guidelines  are  identical, 
word  for  word,  this  would  not  happen  to  you  ? 

Mr.  Jaworski.  I  have  that  assurance.  Now,  that  is  as  far  as  I  could 
go,  but  I  have  that  absolute  promise,  sir. 

Mr.  Hoffman.  Thank  you  very  much. 

Mr.  HuNGATE.  Mr.  Pauley. 

Mr.  Pauley.  Thank  you,  Mr.  Chairman. 

Mr.  Jaworski,  I  just  have  a  couple  of  questions.  The  first  relates  to 
a  hypothetical  situation,  but  one  which  has  sufficient  possibility  of 
becoming  real  that  I  am  sure  you  must  have  given  it  some  considera- 
tion. Suppose  that  the  Congress  does  pass  legislation  to  create  an  office 
of  an  independent  special  prosecutor  to  be  appointed  by  the  courts, 
and  the  courts  appointed  such  a  special  prosecutor  different  from  your- 
self. While  the  issue  of  the  validity  of  that  appointment  was  being 
tested,  would  you  intend  to  carry  forward  with  your  own  mission  and 
appointment,  or  would  you,  while  that  issue  was  being  tested,  suspend 
your  operations  ? 

Mr.  Jaworski.  I  do  not  think  the  constitutionality  or  the  legality 
of  this  appointment  that  I  hold  is  in  question,  and  since  it  is  not  in 
question — I  am  talking  about  from  the  standpoint  of  the  legality 
now — I  would  continue  to  proceed,  because  I  would  think  that  there 
would  be  no  possible  question  that  could  be  raised  as  to  that  legality. 

Now,  I  honestly  do  not  know  what  the  situation  would  be  if  some- 
one else  undertook  to  act  in  the  interim.  I  am  sure  that  in  the  event  a 
different  prosecutor  were  appointed,  and  there  were  no  questions 
about  the  legality  of  it,  although  I  am  looking  down  the  road  now  and 
really  dealing  hypothetically  with  this  matter,  I  certainly  do  not  want 
to  do  anything  other  than  what  is  the  performance  of  a  duty,  and  the 
sooner  I  can  come  to  the  end  of  that  performance  the  more  I  will  enjoy 
life,  and  I  will  embrace  it  whenever  that  time  comes,  however  it  may 
come  about. 


461 

Mr.  Pauley.  Thank  you. 

I  have  one  further  question.  The  chairman  and  Mr.  Hoffman  both 
alluded  to  the  possibility  of  the  gentlemen  who  gave  you  your  assur- 
ance on  the  White  House  staff  departing.  Is  not  that  possibility  an 
argument  in  favor  of  an  approach  such  as  the  one  suggested  by  Mr. 
Dennis  of,  in  effect,  codifying  by  act  of  Congress  the  scope  of  your 
duties  and  responsibilities,  and  the  grounds  for  your  discharge? 

Mr.  Jaworski.  I  think  one  has  to  recognize  the  value  of  what  Con- 
gressman Dennis  has  proposed.  It  has  some  value.  That  is  a  safeguard. 
I  personally  came  to  the  conclusion  that  I  had  been  given  such  assur- 
ances— and  maybe  I  am  naive — but  I  accepted  those  assurances  in 
good  faith.  They  were  stressed  over  and  over  again.  And,  accordingly, 
I  felt  that  I  had  no  good  reason,  answering  from  the  standpoint  of 
a  dutj'  to  perform,  that  I  had  no  good  reason  to  say  no. 

Mr.  Pauley.  Thank  you.  I  have  no  further  questions. 

Mr.  Jaworski.  Thank  you. 

Mr.  HuNGATE.  Any  further  questions  ? 

Ms.  Holtzman. 

Ms.  Holtzman.  Yes.  Thank  you,  Mr.  Chairman. 

If  you  were  in  Mr.  Cox's  shoes,  would  you  have  accepted  the  so- 
called  Stennis  compromise,  or  would  you  have  taken  the  same  action 
he  did? 

Mr.  Jaworski.  I  have  to  frankly  say  that  I  do  not  know  exactly 
what  the  compromise  was,  except  what  was  reported  in  the  newspapers. 
I  have  never  seen,  and  did  not  read  it  too  closely  even,  and  I  knew 
that  there  was  a  suggestion  made  which  embodied,  as  I  recall  it,  the 
matter  of  a  summary  being  prepared  that  would  be  based  upon  Sen- 
ator Stennis'  having  heard  the  tapes  himself,  and  having  approved 
it  or  something  to  that  effect. 

Ms.  Holtzman.  I  think  so,  yes. 

Mr.  Jaworski.  I  have  to  answer  that  only  this  way,  and  that  is  that 
I  would  accept  no  compromise  of  any  kind  that  did  not  satisfy  me 
fully  that  I  have  precisely  what  I  need  in  order  to  continue  to  investi- 
gate and  to  effectively  prosecute. 

Ms.  Holtzman.  Well,  asking  you  a  hypothetical,  then,  if  it  came 
down  to  a  challenge  or  a  confrontation  with  you  with  respect  to 
Presidential  papers,  would  you  accept  summaries  of  Presidential 
papers  or  summaries  of  Presidential  tapes  ? 

Mr.  Jaworski.  No  ;  I  would  want  to  see  the  documents. 

Ms.  Holtzman.  Thank  you. 

Have  you  personally  made  any  contributions  to  President  Nixon's 
campaign  ? 

Mr.  Jaworski.  I  have  made  no  contribution  to  his  campaign,  so 
I  do  not  need  to  have  myself  investigated. 

Ms.  Holtzman.  Thank  you  very  much. 

Mr.  Jaworski.  You  are  welcome. 

Ms.  Holtzman.  With  respect  to  General  Haig  and  the  question  I 
was  asking  you  before,  on  October  29,  the  New  York  Times  reported 
that  he  said,  in  essence,  the  following,  that  he  did  not  believe  a  new 
prosecutor  would  have  to  make  a  pledge  of  any  kind  not  to  seek  addi- 
tional White  House  documents,  and  quoting  General  Haig:  "Nor  do 
I  think  he  should.  And  if  he  was  the  type  that  would  feel  encumbered 
in  that  way,  he  is  perhaps  not  the  man  that  we  would  want." 
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That  is  a  quotation  from  Mr.  Haig  approximately  a  day  before  or 
2  days  before  he  spoke  to  you  on  the  phone.  Now,  if  he  felt  at  that  time 
that  a  special  prosecutor  should  not  be,  should  not  have  to  feel  encum- 
bered by  pledging  not  to  seek  documents,  do  you  think  his  attitude 
changed  ?  Did  you  discuss  in  any  way  with  him  a  pledge  not  to  obtain 
Presidential  documents  ? 

Mr.  Jaworski.  Oh,  no.  Indeed  not.  As  I  have  indicated  before,  Ms. 
Holtzman,  the  discussion  was  that  there  would  be  no  restraint  on  me 
to  seek  whatever  I  believed  was  appropriate. 

Now,  I  had  quite  a  discussion,  as  I  have  indicated  before,  with  Gen- 
eral Haig  over  the  telephone  before  I  even  came  to  Washington.  The 
tenor  of  the  discussion  at  the  beginning  was  that  there  was  not  any  need 
in  my  coming  because  I  did  not  believe  that  the  assurances  were  there 
that  give  the  independence  that  I  felt  was  necessary.  I  put  it  on  two 
bases,  very  frankly.  It  was  not  only  my  own  desire  for  independence,  it 
was  also  a  matter  of  public  acceptance,  and  I  wanted  the  maximum  of 
whatever  I  could  possibly  exact  in  fairness,  and  this  is  the  way  I  ap- 
proached it.  And  if  I  could  have  thought  of  anything  other  than  what 
was  asked  for  I  would  have  asked  for  it. 

Ms.  Holtzman.  Did  you  have  any  reaction  when  the  White  House 
people  said  to  you  the  reason  they  had  difficulty  in  complying  with 
Mr.  Cox's  requests  was  that  they  did  not  have  additional  staff  ? 

I  am  under  the  impression  that  the  President  was  able  to  obtain 
almost  $10  million  in  Federal  funds  for  various  additions  to  his  pro- 
perty, and  I  find  it  hard  to  believe  that  he  could  not  have  obtained  suffi- 
cient funds  to  comply  promptly  with  the  requests  of  the  Special  Pro- 
secutor. Did  vou  press  the  presidential  aides  with  respect  to  their  claims 
that  they  did  not  have  sufficient  staff  ? 

Mr.  Jaworski.  I  was  not  then  acting,  Ms.  Holtzman,  but  I  have  got 
some  requests  from  them,  I  mean  requests  that  I  have  sent  to  them,  and 
I  want,  of  course,  a  response  consistent  with  my  realization  that  it  does 
take  time,  perhaps,  to  find  these  matters. 

But,  there  will  be  some  discussions  in  the  event  they  are  not  forth- 
coming. 

Ms.  Holtzman.  Thank  you  very  much.  Mr.  Jaworski,  for  your  f orth- 
rightness.  And  thank  you,  Mr.  Chairman.  I  have  no  other  questions. 

Mr.  HuNGATE.  If  there  are  no  further  questions,  the  chair  will  again 
express  its  appreciation  to  you.  Mr.  Jaworski. 

Mr.  Jaworski.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Your  giving  us  the  privilege  to  exchange  views,  and 
your  contribution  to  the  consideration  of  this  problem  are  most  worth- 
while. 

Mr.  Jaworski.  Thank  you,  sir.  And  please  be  assured  I  will  come 
back  and  talk  to  the  committee  at  any  time  the  committee  wishes  me  to 
return. 

Mr.  HuNGATE.  This  will  conclude  the  hearings  at  this  time. 

[Whereupon,  at  12  noon,  the  hearings  were  concluded.] 

[Note:  The  subcommittee  subsequently  reported  H.R.  11401,  introduced  by 
Mr.  Hungate,  to  the  Full  Committee  on  the  Judiciary.  It  was  reported,  with 
amendments  by  the  full  committee,  to  the  Commit^pe  of  the  Whole  House  on 
the  State  of  the  Union  on  November  26,  1973.  The  bill  and  accompanying  report 
follow:] 
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93d   Congress    )    HOUSE  OP  REPEESENTATIVES    (  Eeport 

1st  Session       f \    No.  93-660 


INDEPENDENT  SPECIAL  PROSECUTOR 


November  26,  1973. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  HuNGATE,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

together  with 

DISSENTING  VIEWS,  ADDITIONAL  VIEWS,  AND 

ADDITIONAL  DISSENTING  VIEWS 

[To  accompany  H.R.  11401] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(H.R.  11401)  to  provide  for,  and  assure  the  independence  of,  a  Special 
Prosecutor,  and  for  other  purposes,  having  considered  the  same,  reports 
favoiably  thereon  with  amendments  and  recommends  that  the  bill 
do  pass. 

The  amendments  are  as  follows : 

1.  On  page  3,  line  5,  strike  the  subsection  symbol  "  (6) "  and  insert  in 
lieu  thereof  the  subsection  symbol  "(c) ". 

2.  On  page  7,  line  24,  insert  the  subsection  symbol  "(a)"  before 
the  word  "The",  and  on  page  8,  immediately  after  line  4,  insert  the 
following  new  subsection : 

(b)  The  Special  Prosecutor  shall  report  at  least  monthly  to 
the  chairman  and  ranking  minority  member  of  the  House 
Judiciary  Committee  such  information  as  may  be  pertinent 
to  the  question  of  whether  impeachable  offenses  have  been 
committed  by  the  President  of  the  United  States.  The  Special 
Prosecutor,  upon  request  by  the  House  Judiciary  Committee, 
shall  provide  to  the  chairman  and  the  ranking  minority  mem- 
ber of  the  committee  such  information,  documents,  and  other 
evidence  as  may  be  necessary  to  enable  the  committee  to  con- 
duct an  investigation  or  inquiry  into  whether  groimds  exist 
for  impeachment  of  the  President  of  the  United  States. 

3.  On  page  10,  line  9,  strike  the  subsection  symbol  "(a)". 

EXPLANATION    OF    AMENDMENTS 

Amendment  number  2  constitutes  the  only  substantive  change  to 
the  bill  as  introduced.  It  adds  to  section  9  of  the  bill,  which  relates 
to  reports  to  be  made  by  the  Special  Prosecutor,  the  requirement  that 
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he  report  at  least  monthly^  to  the  Chairman  and  the  ranking  Republi- 
can of  the  House  Judiciary  Committee  information  bearing  on 
whether  the  President  of  the  United  States  has  committed  impeach- 
able offenses.  Also,  upon  request  of  the  Committee  on  the  Judiciary,  the 
Special  Prosecutor  is  required  to  provide  these  same  Members  informa- 
tion, documents,  and  other  evidence  as  may  be  necessary  to  enable  the 
Committee  to  conduct  an  investigation  or  inquiry  into  whether  grounds 
exist  for  impeachment  of  the  President. 

Amendments  number  1  and  3  merely  correct  printing  errors  which 
occurred  in  printing  the  bill  when  introduced.  Amendment  number  1 
changes  the  erroneous  subsection  designation  "6"  to  "c"  in  section  3, 
and  amendment  number  3  eliminates  the  erroneous  designation  of  the 
text  of  section  13  as  a  subsection. 

PURPOSE    OF    THE    BILL 

The  purpose  of  H.R.  11401  is  to  provide  for  the  appointment  of  an 
independent  Special  Prosecutor  and  the  creation  of  an  Office  of  Special 
Prosecutor,  to  continue  the  important  work  undertaken  by  former 
Special  Prosecutor  Archibald  Cox,  present  Special  Prosecutor  Leon 
Jaworski,  and  the  Office  of  Watergate  Special  Proseciition  Force  of  the 
Department  of  Justice.  The  Committee  is  convinced  that  the  only  way 
to  assure  that  the  American  people  will  have  complete  trust  and  con- 
fidence in  the  aggressiveness  and  independence  of  the  Special  Prose- 
cutor is  to  make  him  truly  independent  of  the  Executive,  give  him  ten- 
ure, and  legislate  limited  grounds  for  his  removal. 

BACKGROUND 

When  Mr.  Elliot  L.  Richardson  appeared  before  the  Senate  Judi- 
ciary Committee  to  testify  in  support  of  his  nomination  as  Attorney 
General,  the  first  question  put  to  him  was,  "Did  you  ever  hear  of  the 
Watergate  aflfair?"  The  second  question  was, ".  .  .  if  you  are  Attorney 
General,  what  are  you  going  to  do  about  it?"  And  the  third  question — 
"What  about  a  Special  Prosecutor  ?" 

On  the  fifth  day  of  his  Senate  testimony,  Mr.  Richardson  presented 
to  the  Committee  what  have  come  to  be  known  as  the  guidelines  for  the 
Special  Prosecutor.  Insofar  as  pertinent  to  this  discussion,  they  pro- 
vided that  the  Special  Prosecutor  would  have  "the  greatest  degree  of 
independence",  the  "Attorney  General  will  not  countermand  or  inter- 
fere with  the  Special  Prosecutor's  decisions  or  actions",  and  the  "Spe- 
cial Prosecutor  will  not  be  removed  from  his  duties  except  for  extra- 
ordinary improprieties  on  his  part." 

Despite  these  commitments.  Special  Prosecutor  Cox  was  illegally 
discharged  on  October  20,  1973.  See  Nader  v.  Borh^  civil  action  No. 
1954-73,  U.S.  District  Court  for  the  District  of  Columbia. 

On  October  23,  1973,  the  first  of  many  joint  resolutions  and  bills 
calling  for  the  court  appointment  of  a  successor  Special  Prosecutor 
was  introduced.  One-third  of  the  Members  of  the  House  have  spon- 
sored such  legislation,  as  have  one-half  of  the  Members  of  the  Senate. 

On  November  1, 1973,  Acting  Attorney  General  Bork  announced  his 
appointment  of  Mr.  Leon  Jaworski  to  succeed  Mr.  Cox.  Later,  in  testi- 
fying before  the  Committee's  Subcommittee  on  Criminal  Justice,  Mr. 
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Bork  stated  that  Mr.  Jaworski  would  operate  under  guidelines  iden- 
tical (except  for  one  additional  safeguard  against  removal)  to  those 
which  had  applied  to  Mr.  Cox. 

After  five  days  of  hearings,  and  receipt  of  much  correspondence,  the 
Subcommittee  was  convinced  that  the  only  way  to  assure  aggressive, 
completely  independent  action,  the  end  result  of  which  will  be  credible 
with  the  American  people,  is  to  place  in  the  court  system  the  power  to 
appoint  and  remove  a  Special  Prosecutor.  Public  confidence  in  the  in- 
dependence of  the  prosecutor  is  even  more  important  for  those  in- 
dividuals whom  his  investigation  exonerates.  Accordingly,  H.R.  11401 
was  drafted  by  the  Subcommittee  and  introduced  by  its  Chairman. 

SECTION -BY-SECTION   ANALYSIS 

Section  1  establishes  "Special  Prosecutor  Act  of  1973"  as  the  short 
title  of  the  Act. 

Section  2(a)  provides  that  the  United  States  District  Court  for 
the  District  of  Columbia,  sitting  en  hanc^  shall  appoint  a  panel  of  three 
of  its  members  (referred  to  throughout  the  Act  as  "panel  ) .  A  vacancy 
on  the  panel  is  to  be  filled  in  the  same  manner  as  the  original  appoint- 
ment. 

Section  2(b)  provides  that  the  panel  is  "empowered  to  and  shall 
promptly  appoint"  a  Special  Prosecutor,  who  shall  head  an  Office  of 
Special  Prosecutor.  The  panel  is  also  to  fill  any  vacancy  that  occurs  in 
the  position  of  Special  Prosecutor. 

Section  2(c)  provides  that  participation  in  the  selection  of  the  panel 
shall  not  in  and  of  itself  disqualify  a  judge  in  any  proceeding  in  which 
the  Office  of  Special  Prosecutor  is  involved.  Service  on  the  panel,  how- 
ever, does  disqualify  a  judge  in  any  proceeding  in  which  the  Office  of 
Special  Prosecutor  is  involved. 

Section  2(d)  provides  that  the  Act  should  not  be  construed  to  pre- 
clude the  panel  from  appointing  as  Special  Prosecutor  the  person 
serving  as  Special  Prosecutor  in  the  Office  of  the  Watergate  Special 
Prosecution  Force  in  the  Department  of  Justice  at  the  time  the  panel 
makes  its  appointment. 

Section  3(a)  provides  that  the  Special  Prosecutor  shall  be  com- 
pensated at  the  rate  provided  in  level  IV  of  the  Executive  Schedule 
under  section  5315  of  title  5,  United  States  Code.  That  rate  is  pres- 
ently $38,000  per  annum. 

Section  3(b)  provides  that  the  Special  Prosecutor  may  employ  and 
fix  the  compensation  of  such  personnel  in  the  Office  of  Special  Prose- 
cutor as  he  reasonably  determines  to  be  necessary,  without  regard  to 
the  provisions  of  the  United  States  Code  governing  appointments  in 
the  competitive  service  and  without  regard  to  provisions  relating  to 
classification  and  General  Schedule  pay  rates.  However,  the  salaries 
may  not  exceed  the  maximum  rate  for  GS-18  (presently  $36,000  per 
annum). 

Section  3(c)  authorizes  the  Special  Prosecutor  to  procure  the  per- 
sonal services  of  experts  and  consultants  at  rates  not  to  exceed  the  pei 
diem  equivalent  of  the  rate  for  GS-18. 

Section  3(d)  authorizes  every  department  or  agency  of  the  Federal 
or  District  of  Columbia  government  to  make  available  to  the  Special 
Prosecutor,  on  a  reimbursable  basis,  any  personnel  the  Special  Prose- 
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cutor  may  request.  The  term  "department  or  agency"  in  this  and  suc- 
ceeding sections  is  used  in  the  broadest  sense  to  include  any  office,  sec- 
tion, bureau,  division,  unit  or  instrumentality  of  the  Federal  or  Dis- 
trict of  Columbia  government.  Section  3(d)  further  provides  that  the 
requested  personnel  shall  be  detailed  within  one  week  after  the  date 
of  the  request  unless  the  Special  Prosecutor  designates  a  later  date. 
A  detailed  individual's  position  and  grade  in  his  department  or 
agency  may  not  be  prejudiced  by  his  service  in  the  Office  of  Special 
Prosecutor.  Finally,  Section  3(d)  provides  that  no  person  may  be 
detailed  to  the  Special  Prosecutor  unless  he,  the  person  to  be  detailed, 
consents. 

Section  3(e)  provides  that  for  purposes  of  subchapter  III  of  chapter 
T3  of  title  5,  United  States  Code,  the  Special  Prosecutor  and  the  per- 
sonnel of  the  Office  of  Special  Prosecutor  are  deemed  to  be  employees 
in  an  executive  agency.  The  provisions  of  subchapter  III  of  chapter  73 
(the  "Hatch  Act")  relate  to  political  activities  by  employees  in  an 
executive  agency.  The  effect  of  Section  3(e)  is  to  remove  the  Special 
Prosecutor  and  his  employees  from  politics  and  political  activities. 

Section  4(a)  gives  the  Special  Prosecutor  "exclusive"  jurisdiction 
to  investigate  and  to  prosecute  in  the  name  of  the  United  States: 

(1)  offenses  arising  out  of  the  unauthorized  entry  in  Demo- 
cratic National  Committee  headquarters  at  the  Watergate; 

(2)  all  offenses  arising  out  of  the  1972  Presidential  election 
for  which  the  Special  Prosecutor  deems  it  necessary  and  appro- 
priate to  assume  responsibility ; 

(3)  allegations  of  offenses  involving  the  President,  members 
of  the  White  House  staff,  or  Presidential  appointees,  except  alle- 
gations of  offenses  the  Special  Prosecutor  waives  to  the  jurisdic- 
tion of  the  Department  of  Justice  by  letter  to  the  Attorney  Gen- 
eral setting  forth  his  reasons  for  such  waiver,  with  a  copy  of  that 
letter  to  the  panel ; 

(4)  all  matters  referred  by  the  Attorney  General  of  the  United 
States  to  the  former  Special  Prosecutor  who  assumed  office  on 
May  24,  1973,  or  to  any  of  his  successors  in  office ;  and 

(5)  such  new  matters  which  he  consents  to  have  assigned  to 
him  by  the  Attorney  General  of  the  United  States. 

This  section  restates  with  minor  changes  the  guidelines  applicable 
to  Mr.  Cox  and  Mr.  Jaworski.  Numbers  (1)  and  (2)  are  identical  to 
provisions  in  the  previous  guidelines.  Number  (3)  has  been  changed 
from  its  predecessor  guidelines  only  in  that  it  allows  the  Special 
Prosecutor  to  waive  his  jurisdiction  over  certain  offenses  to  the  De- 
partment of  Justice.  The  change  was  made  to  enable  the  Special 
Prosecutor  to  allocate  his  resources  to  the  more  serious  allegations 
related  to  his  areas  of  responsibility.  It  enables  him  to  avoid  dealing 
with  such  minor  matters  as  traffic  tickets  issued  to  Presidential  ap- 
pointees by  the  Park  Police,  for  example,  or  even  to  major  matters, 
such  as  tax  evasion,  wholly  unrelated  to  his  mandate.  Number  (4) 
was  added  to  insure  that  the  Special  Prosecutor  would  have  juris- 
diction over  matters  previously  referred  by  the  Attorney  General  to 
any  of  the  the  Special  Prosecutors  in  charge  of  the  Office  of  Water- 
gate Special  Prosecution  Force  in  the  Department  of  Justice.  It  is 
the  retroactive  application  of  number  (5),  which  is  identical  to  its 
counterpart  in  the  earlier  guidelines. 
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Section  4(b)  authorizes  the  Special  Prosecutor  to  take  any  action 
necessary  and  proper  to  perform  his  functions  and  carry  out  the  pur- 
poses of  the  Act.  By  way  of  illustrating^  the  broad  scope  of  the  Special 
Prosecutor's  powers,  section  4(b)  lists  some  examples  of  his  powers. 
In  brief,  the  Special  Prosecutor  has,  within  the  area  of  his  exclusive 
jurisdiction,  all  the  powers  possessed  by  the  Attorney  General  with 
respect  to  matters  within  the  jurisdiction  of  the  Attorney  General  and 
the  Department  of  J  ustice. 

Section  4(c)  provides  that  the  Special  Prosecutor  may  continue,  and 
shall  become  successor  counsel  for  the  United  States  in,  all  investiga- 
tions, prosecutions,  cases,  litigation,  and  grand  jury  or  other  proceed- 
ings initiated  by  the  previous  Special  Prosecutors. 

Section  5  authorizes  the  Special  Prosecutor  to  delegate  any  of  his 
functions  to  personnel  of  the  Office  of  Special  Prosecutor  and  to  ex- 
perts and  consultants  retained  pursuant  to  Section  3(c). 

Section  6(a)  provides  that  all  files,  records,  documents  and  other 
materials  that  relate  to  matters  within  the  exclusive  jurisdiction  of  the 
Special  Prosecutor,  and  which  are  in  the  possession  or  control  of  the 
Department  of  Justice,  any  Special  Prosecutor  in  charge  of  the  Office 
of  Watergate  Special  Prosecution  Force,  or  any  other  department  or 
agency  of  government,  are  transferred  to  the  Special  Prosecutor  as  of 
the  date  on  which  he  takes  office. 

Section  6(b)  authorizes  the  Special  Prosecutor  to  request  from  any 
department  or  agency  of  Government  such  additional  files,  records, 
documents  and  other  materials  as  he  deems  necessary  or  appropriate 
to  carry  out  his  duties,  functions  and  responsibilities.  The  department 
or  agency  must  furnish  the  requested  materials  expeditiously  unless  a 
court  of  competent  jurisdiction  orders  otherwise. 

Section  6(c)  requires  the  Special  Prosecutor  to  prevent  the  unwar- 
ranted disclosure  of  his  files,  records,  documents,  physical  evidence  and 
other  materials  obtained  or  prepared  by  the  Office  of  Special 
Prosecutor. 

Section  7  authorizes  the  Administrator  of  General  Services  to  pro- 
vide the  Special  Prosecutor  with  the  offices,  supplies,  equipment  and 
services  furnished  to  any  other  agency  or  instrumentality  of  the 
United  States. 

Section  8  provides  that  the  Office  of  Special  Prosecutor  shall  termi- 
nate three  years  after  the  date  the  panel  first  appoints  a  Special  Prose^ 
cutor,  but  extends  the  term  as  necessary  to  permit  the  Office  to  carry  to 
conclusion  litigation  pending  on  the  date  the  office  would  otherwise 
expire. 

Section  9(a)  requires  the  Special  Prosecutor  periodically  to  report 
the  activities  of  his  office  "as  is  appropriate."  The  qualification  "as  is 
appropriate"  is  necessary  because  a  full  and  complete  disclosure  of  in- 
formation might  result  in  prejudicial  pretrial  publicity,  might  pre- 
maturely disclose  the  results  of  an  ongoing  investigation,  or  might 
otherwise  be  detrimental  to  an  investigation  or  prosecution.  The  report 
is  to  be  submitted  to  the  panel,  to  the  Attorney  General,  and  to  the 
Congress  on  the  first  anniversary  of  the  Special  Prosecutor  taking 
office ;  the  second  anniversary  of  his  taking  office ;  and  not  later  than  30 
days  after  the  termination  of  the  Office  of  Special  Prosecutor. 

Section  9(b)  requires  that  the  Special  Prosecutor  report,  at  least 
monthly  to  the  Chairman  and  ranking  minority  Member  of  the  House 
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Judiciary  Committee  such  information  as  may  be  pertinent  to  the 
question  \vhether  the  President  has  committed  impeachable  offenses. 
Upon  request  by  the  House  Judiciary  Committee,  the  Special  Prose- 
cutor must  provide  the  Chairman  and  ranking  minority  Member  of 
the  House  Judiciary  Committee  with  such  information,  documents 
and  other  evidence  as  may  be  necessary  to  enable  the  Committee  to 
conduct  an  investigation  or  inquiry  into  whether  grounds  exist  for 
impeachment  of  the  President. 

Section  10  gives  the  panel  sole  and  exclusive  power  to  remove  the 
Special  Prosecutor,  and  then  only  for  gross  dereliction  of  duty,  gross 
impropriety,  or  physical  or  mental  inability  to  discharge  the  powers 
and  duties  of  his  office. 

Section  11  establishes  a  mechanism  that  will  ensure  that  a  consti- 
tutional challenge  to  the  Act  will  be  promptly  resolved.  A  defendant 
who  challenges  the  validity  of  any  provision  of  this  Act  in  a  criminal 
case  or  proceeding  must  do  so  by  a  motion  to  dismiss,  filed  not  later 
than  15  days  after  service  of  the  indictment  or  information.  The 
motion  to  dismiss  will  be  heard  and  decided  by  a  three  judge  district 
court  convened  pursuant  to  section  2284  of  title  28,  United  States 
Code,  as  soon  as  possible,  but  not  later  than  20  days  after  the  filing 
of  the  motion.  A  person  who  challenges  the  validity  of  any  provision 
of  the  Act  in  connection  with  a  civil  action  or  proceeding  must  do  so 
by  a  motion  filed  with  the  appropriate  district  court.  The  district 
court  will  immediately  certify  the  motion  to  be  heard  and  determined 
by  a  district  court  of  three  judges,  which  court  must  hear  and  deter- 
mine the  motion  as  soon  as  possible,  but  in  no  event  later  than  20  days 
after  the  filing  of  the  motion. 

An  aggrieved  party  in  either  a  civil  or  criminal  case  may,  not  later 
than  15  days  after  the  determination  in  the  district  court,  file  an  ap- 
peal in  the  Supreme  Court.  The  Supreme  Court  is  directed  to  ex- 
pedite its  decision. 

Subsection  (b)  provides  that  if  a  motion  raises  a  question  that  has 
been  previously  determined  by  the  Supreme  Court,  even  though  the 
determination  occurred  in  litigation  involving  other  parties,  the  ex- 
pedited review  procedures  of  section  11(a)  do  not  apply;  normal 
review  procedures  do. 

Section  12(a)  authorizes  the  appropriation  of  such  sums  as  are 
necessary  to  carry  out  the  purposes  of  the  Act.  Further,  it  authorizes 
the  Special  Prosecutor  to  submit  his  budget  requests  directly  to  Con- 
gress, without  first  submitting  them  to  the  Office  of  Management  and 
Budget.  Section  12(b)  transfers  to  the  Special  Prosecutor  the  unex- 
pended balances  of  appropriations  and  other  funds  available  to  the 
Office  of  Watergate  Special  Prosecution  Force  in  the  Department  of 
Justice. 

Section  13  provides  that  if  any  provision  of  the  Act,  or  its  applica- 
tion to  any  person  or  circumstance,  is  found  invalid,  other  provisions 
of  the  Act  or  their  application  to  other  persons  or  circumstances  shall 
not  be  affected. 

CONSTITUTIONAL   CONSIDERATIONS 

A  question  has  been  raised  as  to  the  constitutionality  of  providing 
for  a  court  appointed  Special  Prosecutor.  The  Subcommittee  on  Crim- 
inal Justice  called  and  examined  a  number  of  witnesses  on  that  specific 
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question.  Among  those  who  supported  the  constitutionality  of  the  legis- 
lation are  former  Special  Prosecutor  Cox,  four  eminent  Constitutional 
law  scholars  and  teachers — Professor  Paul  M.  Bator  of  the  Harvard 
University  Law  School,  Professor  Gerhard  Casper  of  the  University 
of  Chicago  Law  School,  Professor  Daniel  J,  Meador  of  the  Univer- 
sity of  Virginia  Law  School,  and  Professor  Paul  J.  Mishkin  of  the 
University  of  California  Law  School — Mr.  Chesterfield  Smith,  Presi- 
dent of  the  American  Bar  Association,  and  a  number  of  Members  of 
Congress.  Beyond  this,  a  number  of  legal  briefs  on  the  subject  were 
presented  to  the  Committee,  all  of  which  supported  the  constitution- 
ality of  such  an  appointment  and  the  provision  in  the  legislation  for 
removal.  Only  Acting  Attorney  General  Bork  and  Dean  Roger  C. 
Cramton  of  the  Cornell  University  Law  School  questioned  the  con- 
stitutionality of  providing  for  a  court  appointed  Special  Prosecutor. 

/.  The  Appointing  Power 

A.  Article  II,  section  2,  clause  2  of  the  Constitution  is  the  primary 
underpinning  which  supports  the  approach  of  H.R.  11401.  This  pro- 
vision reads  as  f  oUows : 

He  [the  President]  shall  have  Power,  by  and  with  the 
Advice  and  Consent  of  the  Senate,  to  make  Treaties,  provided 
two-thirds  of  the  Senators  present  concur ;  and  he  shall  nom- 
inate, and  by  and  with  the  Advice  and  Consent  of  the  Sen- 
ate, shall  appoint  Ambassadors,  other  public  Ministers  and 
Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers 
of  the  United  States,  whose  Appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by 
Law:  hut  the  Congress  may  hy  Law  vest  the  Appointment 
of  such  inferior  Officers^  as  they  think  proper^  in  the  Pres- 
ident alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Depart- 
inents.  (Emphasis  added) 

(1 )  The  Special  Prosecutor  is  an  ^'■inferior  officer'*''  within  the  mean- 
ing of  Article  11,  Section  £,  Clause  2. 

In  United  States  v.  Germain^,  99  U.S.  508  (1878),  the  Supreme 
Court  said: 

The  Constitution  for  purposes  of  appointment  very  clearly 
divides  all  its  officers  into  two  classes.  The  primary  class  re- 
quires a  nomination  by  the  President  and  confirmation  by 
the  Senate.  But  foreseeing  that  when  offices  become  numer- 
ous, and  sudden  removals  necessary,  this  mode  might  be  in- 
convenient, it  was  provided  that,  in  regard  to  officers  inferior 
to  those  specifically  mentioned.  Congress  might  by  law  vest 
their  appointment  in  the  President  alone,  in  the  Courts  of 
law,  or  in  the  heads  of  departments.  That  all  persons  who  can 
be  said  to  hold  an  office  under  the  government  about  to  be 
established  under  the  Constitution  were  intended  to  be  in- 
cluded within  one  or  the  other  of  these  modes  of  appoint- 
ment there  can  be  little  doubt. 

This  case  has  never  been  reversed. 

(2)  Vesting  the  appointment  of  the  Special  Prosecutor  in  a  court  of 
law  is  a  valid  exercise  of  this  Congressional  power  to  provide  for  the 
appointment  of  inferior  oificers. 
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In  sustaining  the  appointment  of  supervisors  of  Congressional  elec- 
tions by  courts  of  law,  j)ursuant  to  legislation  enacted  by  the  Congress,^ 
the  Supreme  Court  said  in  Ex  Parte  Sielold,  100  U.S.  371  (1879), 
at  pages  397-398 : 

Finally,  it  is  objected  that  the  act  of  Congress  imposes  upon 
the  Circuit  Court  duties  not  judicial,  in  requiring  them  to 
appoint  the  supervisors  of  election,  whose  duties,  it  is  alleged, 
are  entirely  executive  in  their  character.  It  is  contended  that 
no  power  can  be  conferred  upon  the  courts  of  the  United 
States  to  appoint  officers  whose  duties  are  not  connected  with 
the  judicial  department  of  the  government. 

The  Constitution  declares  that  "the  Congress  may,  by  law, 
vest  the  appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments."  It  is  no  doubt  usual  and  proper  to  vest 
the  appointment  of  inferior  officers  in  that  department  of  the 
government,  executive  or  judicial,  or  in  that  particular  execu- 
tive department  to  which  the  duties  of  such  officers  appertain. 
But  there  is  no  absolute  requirement  to  this  effect  in  the  Con- 
stitution; and,  if  there  were,  it  would  be  difficult  in  many 
cases  to  determine  to  which  department  an  office  properly  be- 
longed. Take  that  of  marshal,  for  instance.  He  is  an  executive 
officer,  whose  appointment,  in  ordinary  cases,  its  left  to  the 
President  and  Senate.  But  if  Congress  should,  as  it  might, 
vest  the  appointment  elsewhere,  it  would  be  questionable 
whether  it  should  be  in  the  President  alone,  in  the  Department 
of  Justice,  or  in  the  courts.  The  marshal  is  pre-eminently  the 
officer  of  the  courts ;  and,  in  case  of  a  vacancy.  Congress  has 
in  fact  passed  a  law  bestowing  the  temporary  appointment  of 
the  marshal  upon  the  justice  of  the  circuit  in  which  the  dis- 
trict where  the  vacancy  occurs  is  situated. 

But  as  the  Constitution  stands,  the  selection  of  the  appoint- 
ing power,  as  between  the  functionaries  named,  is  a  matter 
resting  in  the  discretion  of  Congress.  And,  looking  at  the  sub- 
ject in  a  practical  light,  it  is  perhaps  better  that  it  should  rest 
there,  than  that  the  country  should  be  harassed  by  the  endless 
controversies  to  which  a  more  specific  direction  on  this  sub- 
ject might  have  given  rise.  The  observation  in  the  case  of 
iEIennen,  to  which  reference  is  made  (13  Pet.  258),  that  the 
appointing  power  in  the  clause  referred  to  "was  no  doubt 
intended  to  be  exercised  by  the  department  of  the  govern- 
ment to  which  the  official  to  be  appointed  most  appropri- 
ately belonged,"  was  not  intended  to  define  the  constitutional 
power  of  Congress  in  this  regard,  but  rather  to  express  the 
law  or  rule  by  which  it  should  be  governed.  The  cases  in 
which  the  courts  have  declined  to  exercise  certain  duties  im- 
posed by  Congress,  stand  upon  a  different  consideration  from 
that  which  applies  in  the  present  case.  The  law  of  1792,  which 
required  the  circuit  courts  to  examine  claims  to  revolutionary 
pensions,  and  the  law  of  1849,  authorizing  the  district  iudffe 
of  Florida  to  examine  and  adjudicate  upon  claims  for  injuries 
suffered  by  the  inhabitants  of  Florida  from  the  American 
army  in  1812,  were  rightfully  held  to  impose  upon  the  courts 
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powers  not  judicial,  and  were,  therefore,  void.  But  the  duty 
to  appoint  inferior  officers,  when  required  thereto  by  law,  is  a 
constitutional  duty  of  the  courts ;  and  in  the  present  case  there 
is  no  such  incongruity  in  the  duty  required  as  to  excuse  the 
courts  from  its  performance,  or  to  render  their  acts  void.  It 
cannot  be  affirmed  that  the  appointment  of  the  officers  in 
question  could,  with  any  greater  propriety,  and  certainly  not 
with  equal  regard  to  convenience,  have  been  assigned  to  any 
other  depositary  of  official  power  capable  of  exercising  it. 
Neither  the  Pi-esident,  nor  any  head  of  department,  could 
have  been  equally  competent  to  the  task. 

In  our  judgment.  Congress  had  the  power  to  vest  the  ap- 
pointment of  the  supervisors  in  question  in  the  circuit  courts. 

The  Siebold  case  has  never  been  reversed,  nor  has  the  Supreme 
Court  ever  watered  down  its  decision;  rather  the  opinion  has  often 
been  cited  with  approval.  The  Siebold  case  stands  clearly  and  un- 
equivocally for  the  following : 

(a)  Congress  can  empower  the  courts  to  appoint  officers  whose 
duties  are  not  judicial. 

(?>)  It  is  impractical  to  attempt  to  restrict  the  power  of  ap- 
pointment by  a  test  based  on  some  sort  of  functional  relationship 
between  the  appointor  and  the  appointee. 

(<?)  The  duty  to  appoint  inferior  officers  when  required  by  law 
to  do  so,  is  a  constitutional  duty  from  which  a  court  may  be  ex- 
cused only  if  there  is  such  an  "incongruity"  in  the  required  duty 
that  the  court  should  or  must  be  excused.  In  the  instant  case  there 
clearly  is  no  such  incongruity ;  but  there  would  be  an  incongruity 
in  the  Executive  making  the  appointment  of  a  Special  Prosecutor 
charged  with  investigating  and  prosecuting  the  Executive.  In  the 
words  of  Siehold^  "Neither  the  President,  nor  any  head  of  depart- 
ment, could  have  been  equally  competent  to  the  task." 

(3)  Other  instances  of  appointments  hy  the  courts  of  non- judicial 
officers. 

{a)  Section  546  of  title  28,  United  States  Code,  provides  for  the  ap- 
pointment by  the  courts  of  United  States  attorneys.  Sustained  in 
United  States  v.  Solomon,  216  F.  Supp.  835  (S.D.N. Y.  1963). 

(5)  Section  565  of  title  28,  United  States  Code,  provides  for  the  ap- 
pointment bv  the  courts  of  United  States  marshals.  See  Ex  Parte 
Siehold,  100  US.  371,  397  (1879). 

{c)  D.C.  Code  §  31-101  (1973  ed)  empowers  the  courts  to  fill  va- 
cancies on  the  District  of  Columbia  Board  of  Education.  Sustained  in 
Hohson  V.  Hansen.,  265  F.  Supp.  902  (D.D.C.  1967),  appeal  dismissed 
393  U.S.  801  (1968). 

{d)  The  courts  regularly  appoint  defense  counsel  pursuant  to  the 
provisions  of  the  Criminal  Justice  Act  of  1964,  as  amended  (78  Stat 
552;18U.S.C.3006A). 

(4)  Article  /,  Section  <§,  Clause  18.,  of  the  Constitution  also  sup- 
ports the  legislation. 

Article  I,  Section- 8,  Clause  18,  of  the  Constitution  provides  as 
follows : 

[Congress  shall  have  power]  To  make  all  Laws  which  shall 
be  necessary  and  proper  for  carrying  into  Execution  the  fore- 
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going  Powers,  and  all  other  Powers  vested  by  this  Constitu- 
tion in  the  Government  of  the  United  States,  or  in  any  Depart- 
ment or  Officer  thereof. 

If,  for  argument's  sake,  it  is  assumed  that  the  prosecution  of  crimi- 
nal offenses  is  an  exclusive  power  of  the  President,  or  of  the  Depart- 
ment of  Justice,  and  they  are  disabled  by  conflict  of  interest  from  ex- 
ercising that  power,  then  Congress  under  the  plain  language  of  this 
clause  has  full  authority  to  take  remedial  legislative  action.  The  power 
is  to  "make  all  laws",  which  should  disabuse  any  argument  that  the 
sole  Congressional  remedy  is  impeachment  and  should  further  sup- 
port providing  for  the  appointment  of  the  Special  Prosecutor  by  the 
courts  of  law  under  Article  II,  Section  2,  Clause  2. 

As  Chief  Justice  Marshall  put  it  in  McCulloch  v.  Maryland^  4  Wieat 
316, 415  (1819) ,  the  "necessary  and  proper  clause"  is  a  provision  "made 
in  a  constitution  intended  to  endure  for  ages  to  come,  and  consequently, 
to  be  adapted  to  the  various  crises  of  human  affairs." 

//.  The  Removal  Power 

Giving  the  Special  Prosecutor  independence  from  the  President  has 
been  analyzed  in  terms  of  "separation  of  powers",  in  terms  of  "checks 
and  balances",  and  in  terms  of  "conflict  of  interest".  What  these  anal- 
yses all  come  down  to,  however,  is  the  issue  whether  the  President 
ought  to  be  able  to  control  the  persons  responsible  for  investigating  and 
prosecuting  some  of  his  closest  and  most  trusted  associates,  and  per- 
haps even  himself.  If  Congress  determines  that  it  is  necessary  and 
proper  to  restrict  the  President's  removal  power  in  order  to  assure  that 
the  Special  Prosecutor  will  be  able  to  carry  out  his  functions  promptly, 
thoroughly,  and  fairly,  can  it  validly  do  so  ? 

The  doctrine  of  separation  of  powers  is  not  explicitly  provided  for 
in  the  text  of  the  Constitution,  but  it  is  considered  one  of  the  premises 
upon  which  our  constitutional  system  of  government  rests.  The  doc- 
trine does  not  contemplate  the  complete  separation  of  the  different 
branches  of  government,  but  rather  it  contemplates  the  sharing  of 
power  among  them.  The  doctrine  does  not  demand  the  creation  of 
three  "watertight  compartments",  but  aims  to  avoid  a  concentration  in 
one  branch  of  government  of  power  that  could  be  exercised  tyranni- 
cally (See  United  States  v.  Solomon,  216  F.  Supp.  835,  838-9  (S.D. 
N.Y.  1963)  for  an  excellent,  extended  discussion.)  The  proposed  Spe- 
cial Prosecutor  Act  of  1973  is  consistent  with  this  concept. 

The  power  to  remove  an  official,  in  the  absence  of  statutory  specifi- 
cation, generally  goes  with  the  power  to  appoint.  In-  the  matter  of  Hen- 
nen,  13  Pet.  230  (1839).  In  1926,  however,  the  Supreme  Court  limited 
this  rule  on  the  ground  that  its  application  to  postmasters  violated  the 
doctrine  of  separation  of  powers.  Congress  had  provided  that  certain 
postmasters  were  to  be  appointed,  and  removed,  by  the  President  with 
the  advice  and  consent  of  the  Senate.  The  Supreme  Court  struck  down 
the  removal  provision  as  invalid,  finding  that  the  power  to  remove  an 
official  who  performs  exclusively  executive  branch  functions  rests  solely 
with  the  President.  Myers  v.  miited  States,  272  U.S.  52  (1926). 

While  the  decision  in  the  Myers  case  seemed  to  preclude  restricting 
the  President's  removal  power  in  a  broad  area  of  appointments,  sub- 
sequent Supreme  Court  decisions  narrowed  the  area  within  which 
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the  President  can  exercise  unfettered  discretion.  Hwm'p'hTe'ifs  Executor 
V.  United  States,  2m  U.S.  602  (1935),  involved  the  Presidential  re- 
moval of  a  commissioner  of  the  Federal  Trade  Commission,  an  inde- 
pendent regulatory  agency.  The  Supreme  Court  held  that  Congress 
can  restrict  the  President's  removal  power  if  the  official  involved  is 
not  performing  purel}'  executive  bi-anch  functions.  In  the  subsequent 
case  of  Wieimr  v.  United  /States,  357  U.S.  349  (1958),  involving  the 
removal  of  a  member  of  the  War  Claims  Commission,  the  Supreme 
Court  held  that  Congress  can  restrict  the  President's  removal  power  if 
the  official's  functions  require  freedom  from  executive  branch  inter- 
ference. Therefore,  under  the  doctrine  of  separation  of  powers  de- 
veloped by  the  Supreme  Court  in  the  Myers.  Humphrey''s  Executor, 
and  Wiener  cases.  Congress  may  restrict  the  President's  removal  power 
if  (1)  the  Special  Prosecutor's  functions  are  not  exclusively  executive, 
or  (2)  the  Special  Prosecutor's  functions  require  freedom  from  execu- 
tive branch  interference. 

The  prosecutorial  function  in  Anglo-American  jurisprudence  is  not, 
and  has  not  been,  purely  an  executive  branch  function.  At  the  time  of 
the  adoption  of  the  Constitution,  private  citizens  both  here  and  in 
England,  could  prosecute  criminal  charges.  The  federal  government's 
role  in  prosecuting  violations  of  federal  criminal  laws  was  estab- 
lished by  statute,  not  by  the  Constitution.  See  1  Stat.  92.  Further, 
Congress  has  also  authorized  criminal  prosecutions  by  private  persons. 
See,  for  example,  1  Stat.  112.  See  also  L.  White,  The  Federalists  415- 
16  (1948).  That  the  prosecutorial  function  is  not  purely  executive  is 
further  illustrated  by  the  grand  jury  system.  The  grand  jury  exists 
outside  the  executive  branch  to  act  as  a  buffer  between  private  citizens 
and  the  executive  branch.  Unless  the  grand  jury  votes  to  return  an  in- 
dictment charging  a  crime,  a  felony  prosecution  of  a  private  citizen 
cannot  take  place  (unless,  of  course,  the  citizen  waives  indictment). 
The  Special  Prosecutor  Act  of  1973  gives  the  Special  Prosecutor  func- 
tions and  duties  with  regard  to  the  grand  jury. 

The  background  of  events  leading  to  the  introduction  of  H.R.  11401 
makes  it  evident  the  allegations  about  violations  of  federal  criminal 
laws  by  high  officials  of  the  executive  branch  cannot  be  fully,  impar- 
tially and  thoroughly  investigated  by  a  prosecutor  who  does  not  have 
freedom  from  executive  branch  interference.  It  is  just  as  important 
to  insulate  a  prosecutor  responsible  for  investigating  and  prosecuting 
high  executive  branch  officials  from  interference  by  the  executive 
branch,  as  it  is  to  insulate  a  member  of  the  War  Claims  Commission 
from  such  interference. 

One  further  element  of  separation  of  powers  is  that,  within  his  sphere 
of  discretion,  the  Special  Prosecutor  must  be  free  from  judicial  (as 
well  as  executive)  control  of  his  decisions.  In  United  States  v.  Cox,  342 
F.2d  167  (5th  Cir.  1965).  the  Court  of  Appeals  for  the  Fifth  Circuit 
held  that  a  court  could  not  compel  a  United  States  attorney  to  sign 
an  indictment  when  by  law  the  United  States  attorney  was  free  to 
decide  whether  or  not  he  wanted  to  sign.  The  Special  Prosecutor  Act 
of  1973  docs  not  provide  for  any  supervision  of  the  Special  Prosecutor 
by  the  district  court  for  the  District  of  Columbia.  The  Act  gives  the 
Special  Prosecutor  complete  freedom  of  action  within  his  jurisdic- 
tion— freedom  from  judicial  as  well  as  executive  control. 
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ESTIMATE   OF    COST 


Pursuant  to  the  requirements  of  clause  7  of  Rule  XIII  of  the  Rules 
of  the  House  of  Representatives,  the  committee  estimates  that  enact- 
ment of  the  bill  will  result  in  no  increased  Federal  expenditure  beyond 
that  already  committed  to  the  existing  Office  of  Watergate  Special 
Prosecution  Force— approximately  $2.8  million  per  year. 
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DISSENTING  VIEWS 

We  are  in  favor,  under  existing  circumstances,  of  statutory  provi- 
sion for  the  appointment  of  a  Special  Prosecutor. 

We  believe,  however,  that  this  appointment  should  be  brought  about 
in  such  a  way  that  the  objective  can  be  accomplished  with  as  few  Con- 
stitutional and  legal  complications  as  possible. 

We  are  more  interested  in  the  successful  prosecution  of  the  guilty 
than  in  the  promotion  of  a  political  issue. 

H.R.  11401  does  not  meet  this  standard. 

Under  H.R.  11401  the  appointment  of  a  Special  Prosecutor  is 
lodged  in  a  panel  of  three  members  of  the  United  States  District  Court 
for  the  District  of  Columbia. 

This  procedure  at  once  raises  grave,  and  unnecessary,  Constitutional 
questions  by  vesting  in  the  Judicial  Branch  of  the  Government  the  ap- 
pointment of  an  officer  of  the  Executive  Branch — a  prosecutor,  who 
acts  as  the  agent  of  the  executive  in  carrying  out  the  executive's 
constitutional  duty  of  enforcement  of  the  laws.  See  United  States  v. 
Cox,  342  Fed.  (2)  167  (1965). 

The  Constitutional  question  is  one  never  definitively  decided,  but  it 
is  one  of  substance,  the  existence  of  which  is  conceded  by  every  pro- 
fessional witness  who  testified  before  the  subcommittee. 

In  this  situation  it  would  seem  axiomatic  that,  if  it  is  possible  to 
secure  an  independent  Special  Prosecutor  Avithout  building  into  our 
statute  this  Constitutional  problem — which  may  invalidate  every  in- 
dictment the  Prosecutor  obtains — this  certainly  ought  to  be  done. 

In  addition,  H.R.  11401  poses  very  real  practical  problems. 

jNIr.  Leon  Jaworski,  a  prominent  lawyer  of  high  reputation,  is  al- 
ready in  office  as  Special  Prosecutor  under  an  appointment  which  is 
unquestionably  valid.  He  and  his  staff — largely  inherited  from  the 
former  Special  Prosecutor  Mr.  Archibald  Cox — are  already  actively 
engaged  in  the  "Watergate"  investigation. 

If  now  a  new  Special  Prosecutor  is  appointed  under  H.R.  11401  and 
the  District  Court  panel  does  not  see  fit  to  appoint  this  same  Mr. 
Jaworski  who  is  already  actively  in  charge  of  the  investigation,  we 
may  well  have  a  situation  where  we  have  two  rival  Special  Prosecutors 
in  office  during  a  period  of  undetermined  length  while  the  Constitu- 
tional validity  of  the  new  Prosecutor's  status  is  determined  by  litiga- 
tion, which  can  only  be  ultimately  resolved  by  the  Supreme  Court  of 
the  United  States.  Instead  of  prosecuting  the  guilty  we  may  be  en- 
gaged in  a  time  consuming  and  unproductive  struggle  over  jurisdic- 
tion between  prosecutorial  rivals. 

In  addition,  there  is  certainly  a  very  good  chance  that  H.R.  11401, 
which  is  subject  to  very  substantive  Cfonstitutional  objection,  may,  if 
passed,  meet  a  Presidential  veto  on  that  very  ground.  In  that  case  there 
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is  also  a  real  possibility  that  the  passage  of  this  bill  will  prove  to  be 
an  exercise  in  legislative  futility. 

The  normal  way  in  which  to  appoint  an  executive  officer  is  by  an 
executive  appointment.  Such  an  appointment  under  Article  II,  section 
2  of  the  Constitution  may  be  by  the  President,  with  advice  and  consent 
of  the  Senate,  or  it  may  be  by  a  Department  Head.  In  either  case,  and 
as  long  as  the  appointment  of  the  executive  officer  is  kept  in  the  execu- 
tive branch,  we  avoid  the  Constitutional  problem,  already  posed, 
which  inescapably  arises  when  we  attempt,  as  in  H.R.  11401,  (also 
in  alleged  reliance  upon  the  provisions  of  Article  II,  section  2)  to  place 
an  executive  appointment  in  the  hands  of  the  courts. 

The  only  difficulty  with  this  approach,  under  the  unusual  circum- 
stances we  now  face,  is  that  under  the  doctrine  of  Myers  v.  United 
States,  272  U.S.  52  (1926),  it  is  not  possible,  in  the  case  of  a  Presiden- 
tial appointment,  to  restrict  by  statute  the  power  of  Presidential  re- 
moval, and  while  later  cases  have  cast  some  doubt  upon  the  limits  and 
extent  of  this  doctrine  it  may  well  still  apply  in  the  case  of  a  Presi- 
dential appointment  of  a  prosecuting  officer. 

An  earlier  Supreme  Court  opinion.  United  States  v.  Perkins,  116 
U.S.  483  (1886),  which  is  cited  with  approval  in  the  Myers  decision, 
seems  to  give  us  a  satisfactory  answer  to  this  dilemma,  for  the  Court 
there  held  that  if  Congress  delegates  the  power  of  appointment  to  a 
Department  Head  and  vests  that  Department  Head  with  the  power  of 
removal,  Congress  may,  at  the  same  time,  "limit  and  restrict  the 
power  of  removal  as  it  deems  best  for  the  public  interest."  Thus  the 
Court  held  in  that  case  that  the  Secretary  of  the  Navy  could  cliscliarge 
a  Xaval  Cadet  only  by  and  through  a  Court-Martial,  as  provided  by 
an  Act  of  Congress. 

In  view  of  all  the  foregoing  considerations  we  supported  in  Com- 
mittee, and  will  offer  as  a  substitute  on  the  Floor,  the  provisions  of  a 
bill  H.R.  11555,  which,  by  statute,  clothes  Mr.  Jaworski  the  present 
Special  Prosecutor,  who  was  appointed  by  the  Attorney  General,  with 
all  the  powers,  jurisdiction,  and  authority  during  a  three  year  term  of 
office  heretofore  given  to  Mr.  Cox  by  the  "guidelines"  under  which  he 
operated,  and  which  provides,  by  law,  that  he  can  be  discharged  only 
"for  gross  impropriety,  gross  misconduct,  gross  dereliction  of  duty,  or 
for  physical  inability  to  discharge  the  powers  and  duties  of  his  office, 
but  for  no  other  cause".  This  measure  then  further  provides  that  if  for 
any  reason  it  should  become  necessary  to  appoint  a  successor  to  Mr. 
Jaworski,  that  successor  shall  have  all  the  same  powers  and  all  of  the 
statutory  safeguards  given  to  Mr.  Jaworski,  and  shall,  in  addition,  in 
his  case,  be  appointed  by  the  Attorney  General  "subject  to  the  advice 
and  consent  of  the  Senate".  This  last  provision  will  ensure  a  congres- 
sional participation  in  any  future  appointment,  which  is  not  insisted 
upon  in  Mr.  Jaworski's  case,  since  he  is  already  in  office  and  actively 
functioning,  and  his  appointment  seems  to  have  met  with  very  general 
approval. 

For  reasons  stated  it  is  our  belief  that  the  substitute  bill  outlined 
above  will  assure  an  independent  Special  Prosecutor  free  of  the  serious 
Constitutional  and  practical  objections  which  surround  the  Committee 
bill,  H.R.  11401.  We  therefore  dissent  from  the  action  of  the  Commit- 
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tee  rejecting  the  substitute,  taken  on  a  21-17  vote,  and  we  urge  the 
House  to  support  our  substitute  proposal. 

Davd)  W.  Dennis. 

Robert  McClory. 

Joseph  J.  Makaziti. 

Trent  Lott. 

Hamilton  Fish,  Jr. 

William  J.  Keating. 

Henry  P.  Smith  III. 

Wiley  IVIayne. 

Lawrence  J.  Hogan. 

Tom  Railsback. 

M.  Caldwell  Butler. 

Charles  W.  Sandman,  Jr. 

William  S.  Cohen. 

Carlos  J.  Moorhead. 

Edward  Hutchinson. 
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ADDITIONAL  VIEWS  OF  HON.  WALTER  FLOWERS 

Although  I  concur  generally  with  the  dissenting  views  expressed  by 
my  colleagues,  I  would  emphasize  several  other  facts. 

These  facts  are  practical  considerations  which  taken  with  the  other 
views  expressed  before  compelled  me  to  support  the  substitute  measure. 

First  of  all,  the  current  special  prosecutor,  Mr.  Jaworski,  is  on  the 
job  now,  working  with  the  cooperation  and  assistance  of  his  predeces- 
sor's staff.  Whether  by  veto  or  court  test  through  the  appellate  proc- 
ess, there  is  certainly  evidence  that  a  substantial  time  delay  is  a  fact  to 
be  recognized  under  the  Committee  Bill.  In  my  judgment,  further 
delay  could  be  seriously  prejudicial  to  the  course  of  justice  in  this 
whole  matter. 

Of  significance,  too,  is  the  fact  that  the  substitute,  if  adopted  in  the 
House,  would  command  the  bipartisan  support  of  a  large  majority  of 
the  members,  where  the  Committee  Bill's  support  is  not  so  certain.  An 
additional  fact,  which  has  arisen  since  our  Committee's  consideration, 
is  the  expressed  wish  by  a  number  of  judges  in  the  District  of  Columbia 
that  this  proposed  legislation  not  provide  for  a  "court  appointed"  spe- 
cial prosecutor. 

Therefore,  I  shall  support  the  substitute  approach  which  would  fur- 
ther insulate  and  protect  the  present  Prosecutor  and  allow  him  to  go 
forward  expeditiously  in  his  investigation  and  prosecution. 

Walter  Flowers. 
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ADDITIONAL  DISSENTING  VIEWS 

The  fatal  flaw  in  H.K.  11401,  in  our  view,  is  not  in  the  objectives 
sought  to  be  fostered  by  the  bill,  but  in  the  means  used  to  ti-y  to  attain 
those  goals.  All  of  us  desire,  just  as  strongly  as  do  those  in  the  Com- 
mittee who  supported  the  bill,  a  full  and  fair  investigation  of  the 
Watergate  affair  and  related  matters  by  an  independent  Special  Prose- 
cutor, the  prosecution  of  any  malefactor  whom  such  an  investigation 
discloses  has  committed  an  offense  against  the  laws  of  the  United 
States,  and,  no  less  importantly,  the  exoneration  of  any  person  as  to 
whom  a  thorough  investigation  reveals  no  substantial  evidence  of  par- 
ticipation in  any  such  offense.  Nor  do  we  oppose  the  basic  concept  of 
legislation  to  bolster  the  independence  of  a  Special  Prosecutor  by  giv- 
ing him  a  fixed  term  of  office,  carefully  circumscribing  the  grounds 
for  wliich  he  may  be  lawfully  removed,  and  endowing  him  with  all 
necessary  jurisdiction,  powers,  and  duties  to  carry  out  his  functions. 
On  the  contrary,  the  substitute  bill  whose  provisions  we  supported  in 
the  Committee,  H.R.  11555,  and  which  we  intend  to  support  before 
the  House,  would  do  all  these  things. 

^'\liere  we  differ  with  the  majority  of  our  colleagues  on  the  Com- 
mittee, and  differ  fundamentally,  is  over  the  issue  of  whether  a  Special 
Prosecutor  can  or  should  be  appointed  by  the  Judicial  Branch.  In  our 
judgment,  for  the  Congress  b}^  statute  to  place  the  appointment  of  a 
Special  Prosecutor  in  the  courts,  as  H.R.  11401  proposes  to  do,  not 
only  needlessly  raises  constitutional  questions  of  the  gravest  magni- 
tude, but  also  has  the  harmful  consequence  of  substantially  delaying, 
until  all  questions  as  to  the  validity  of  the  appointment  and  powers 
of  such  a  Special  Prosecutor  can  be  treated  and  resolved  by  the  Su- 
preme Court,  the  very  investigations  and  prosecutions  that  the  citizens 
of  this  country  wish  expedited  and  that  now  are  being  carried  for- 
ward under  the  direction  of  the  present  Special  Prosecutor,  Mr.  Leon 
Jaworski,  and  his  able  staff.  It  is  the  very  real  possibility  that  H.R. 
1 1401  would  be  declared  invalid  by  the  courts  plus  the  likelihood  that 
the  delays  necessarily  occasioned  by  H.R.  11401  will  jeopardize  the 
success  of  the  Watergate  investigations  and  prosecutions,  by  rendering 
evidence  stale  and  harder  to  obtain,  and  by  demoralizing  the  Special 
Prosecution  Force  that  currently  is  in  vigorous  operation,  that  has 
caused  us  to  conclude  that  the  court  appointment  approach  embodied 
in  H.R.  11401  is  seriously  defective  and  should  not  be  followed. 

At  the  nub  of  the  matter  is  the  constitutional  question  of  the  validity 
of  the  scheme  providing  for  the  court  appointment  of  a  Special  Prose- 
cutor, for  it  is  from  the  dubiety  of  that  approach  that  most  of  our 
reasons  for  opposing  the  bill  derive.  An  examination  of  the  legal  issues 
is  thus  appropriate. 

The  legal  issues  are  really  two :  first,  is  the  appointment  of  a  prose- 
cutor, pursuant  to  statute,  by  the  Judicial  Branch  valid  ?  And  second, 
even  if  valid,  can  such  a  prosecutor,  consistent  with  the  constitutional 
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doctrine  of  separation  of  powers,  be  given  the  authority,  exclusive  of 
the  Executive  Branch,  to  perform  basic  prosecutive  functions  such  as 
signing  indictments,  granting  immunity,  bargaining  for  a  plea,  try- 
ing or  arguing  cases  in  the  courts,  and  making  recommendations  as 
to  sentence? 

With  respect  to  these  issues,  the  provisions  of  the  Constitution  most 
directly  in  point  are :  Article  II,  Section  2 ;  Article  II,  Section  3 ;  and 
Article  III,  Section  1.  The  first  of  these  provisions  (Article  II,  Section 
2)  speaks  specifically  of  the  appointment  power  and  states  in  perti- 
nent part : 

[The  President]  shall  nominate,  and  by  and  with  the  Ad- 
vice and  Consent  of  the  Senate,  shall  appoint  Ambassadors, 
other  public  Ministers  and  Consuls,  Judges  of  the  supreme 
Court,  and  all  other  Officers  of  the  United  States,  whose  Ap- 
pointments are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  Law :  but  the  Congress  may  by  Law 
vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the 
Heads  of  Departments. 

A  literal  reading  of  this  clause  by  itself  might  seem  to  indicate 
that  the  Congress  has  unfettered  discretion  to  vest  the  appointment 
of  inferior  officers  of  the  United  States  either  in  the  President  alone, 
in  the  courts,  or  in  a  head  of  a  department.  Such  an  interpretation, 
however,  is  patently  incorrect  since  it  would  effectively  permit  the 
Congress  to  destroy  the  independence  and  power  of  either  the  Judicial 
or  Executive  Branch,  for  example,  by  vesting  the  appointment  of 
Supreme  Court  law  clerks  in  the  President  or  by  vesting  the  appoint- 
ment of  all  inferior  executive  officers,  such  as  postmasters,  in  the 
Supreme  Court.  Not  surprisingly,  none  of  the  eminent  legal  scholars 
who  testified  before  the  Subcommittee  was  willing  to  endorse  such  an 
interpretation  of  this  clause.  Rather,  all  agreed  that  the  clause  of 
Article  II,  Section  2  in  question  must  be  read  in  the  light  of  the 
doctrine  of  the  separation  of  powers  implicit  in  other  specific  provi- 
sions such  as  Article  II,  Section  3  of  the  Constitution  which  requires 
that  the  President  "take  Care  that  the  Laws  be  faithfully  executed," 
and  Article  III  of  the  Constitution,  which  vests  the  "judicial  Power", 
and  no  other,  in  the  Supreme  Court  and  in  such  inferior  courts  as  the 
Congress  may  establish. 

What  then  is  the  scope  of  Congress'  power  under  Article  II,  Sec- 
tion 2  to  vest  the  appointment  of  inferior  officers  in  the  courts,  and 
does  it  extend  to  the  appointment  of  a  prosecutor?  No  decision  sup- 
plies a  clear  answer  and  it  is  here  that  the  scholars  differ.  Some  things, 
to  be  sure,  are  settled.  Thus  it  has  been  determined  that  the  clause 
allows  the  Congress  to  place  the  appointment  of  subordinate  officials 
of  particular  branches  in  the  heads  of  those  brandies,  so  that,  for 
example,  statutes  may  validly  vest  the  courts  with  the  power  to  ap- 
point court  commissioners  or  clerks.  See  Rice  v.  Ames,  180  U.S.  371 
(1901)  ;  In  the  matter  of  Hennen,  13  Pet.  230  (1893).  The  Supreme 
Court  has  also  held  that  the  clause  is  not  strictly  limited  in  this  way 
and  permits  the  Congress,  in  some  situations,  to  vest  the  appointment 
of  officers  performing  non- judicial  functions  in  the  courts.  See  Ex 
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Parte  Siel)old,  100  U.S.  371  (1839).  In  Siehold  the  Court  upheld  a 
statute  which  authorized  the  federal  courts  to  appoint  oiRcers  to  super- 
vise certain  federal  elections.  Siebold  is  the  authority  most  heavily 
relied  on  by  the  proponents  of  H.R.  11401  to  support  the  thesis  that 
court  appointment  of  a  Special  Prosecvitor  would  not  be  invalid.  How- 
ever, as  the  reason  for  its  holding,  the  Court  in  Siehold  observed  that 
(100  U.S.,  at  398): 

*  *  *  the  duty  to  appoint  inferior  officers,  when  required 
thereto  by  law,  is  a  constitutional  duty  of  the  court;  and  in 
the  present  case  there  is  not  such  incongruity  in  the  duty 
required  as  to  excuse  the  courts  from  its  performance,  or  to 
render  their  acts  void.  It  cannot  be  affirmed  that  the  appoint- 
ment of  the  officers  in  question  could,  with  any  greater  pro- 
priety, and  certainly  not  with  equal  regard  to  convenience, 
have  been  assigned  to  any  other  depositary  of  official  power 
capable  of  exercising  it.  Neither  the  President,  nor  any  head 
of  department,  would  have  been  equally  competent  to  the 
task. 

Considered  in  the  light  of  this  rationale,  Siehold^  far  from  support- 
ing the  position  of  those  who  advocate  the  approach  taken  in  H.R. 
11401,  in  fact  indicates  the  probable  invalidity  of  that  bill  and  that 
approach.  This  is  so  because,  from  the  beginning  of  the  Republic,  the 
prosecution  of  offenses,  consistently  with  the  Constitution's  admoni- 
tion that  the  President  shall  "take  care  that  the  Laws  be  faithfully 
executed,"  has  been  a  function  of  the  Executive  Branch.  Moreover, 
officers  appointed  by  the  President  or  the  Attorney  General  have 
throughout  our  nation's  history  been  traditionally  responsible  for  in- 
vestigating and  prosecuting  allegations  of  wrongdoing  by  persons 
within  the  Executive  Branch  itself,  including  high  officials  thereof 
and,  most  recently,  a  Vice  President  of  the  United  States.  Hence,  it  is 
our  conclusion  that  a  statute  vesting  the  appointment  of  a  prosecutor 
in  the  courts  would  likely  be  held  unconstitutional  under  the  Siehold 
test,  as  imposing  upon  the  courts  an  "incongruous"  duty,  capable  with 
greater  "propriety"  and  "convenience"  of  being  assigned  either  to  the 
President  or,  if  he  be  thought  an  inappropriate  "depositary"  because 
of  his  status  as  a  possible  subject  of  the  investigation  to  be  undertaken, 
to  the  Attorney  General  as  the  head  of  a  department.  This  was  in  fact 
the  position  of  eminent  legal  scholars  such  as  Roger  Cramton,  Dean 
of  the  Cornell  University  Law  School,  and  Robert  H.  Bork,  Solici- 
tor General  and  Acting  Attorney  General  of  the  United  States,  in 
testimony  before  the  Subcommittee. 

Proponents  of  the  constitutional  validity  of  the  court  appointment 
approach  embodied  in  H.R.  11401  also  rely  upon  statutory  precedent 
such  as  28  U.S.C.  546,  allowing  a  district  court  to  fill  a  vacancy  in  the 
office  of  United  States  Attorney.  This  statute  was,  to  be  sure,  sustained 
against  constitutional  challenge  in  United  States  v.  Solomon.,  216  F. 
Supp.  835  (S.D.N.Y.  1963).  However,  the  statute  is  addressed  to  a 
quite  different  situation  from  the  one  here  since  the  power  given  to 
the  district  courts  by  law  is  only  an  interim  one  to  fill  any  vacancy  in 
the  office ;  the  President,  by  filling  the  vacancy,  can  divest  the  appointee 
of  the  court  of  his  job.  Moreover,  as  the  court  in  Solomon  recognized, 
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even  without  making  an  appointment  of  his  own,  the  President  under 
28  U.S.C.  541  (c)  is  empowered  instantly  to  remove  any  United  States 
Attorney  whom  the  court  may  appoint. 

We  submit,  therefore,  that  at  a  minimum  it  is  clear  that  the  propo- 
nents of  H.R.  11401  can  point  to  no  firm  basis  for  believing  that  the 
appointment  of  a  Special  Prosecutor  by  the  courts  will  pass  con- 
stitutional muster.  Beyond  that,  although  we  recognize  that  there  is 
room  for  disagreement,  it  is  our  belief  that  when  the  matter  is  con- 
sidered in  the  light  of  the  separation  of  powers  principle  and  the  ra- 
tionale of  the  Siebold  case  itself,  the  probable  outcome  of  any  court 
test  of  the  validity  of  the  court  appointment  of  a  Special  Prosecutor 
under  H.R.  11401  or  any  similar  bill  would  be  a  holding  by  the 
Supreme  Court  that  the  appointment  was  unconstitutional. 

Even  assuming,  however,  that  we  are  wrong  and  that  court  appoint- 
ment of  a  Special  Prosecutor  is  not  per  se  unlawful,  the  further  issue 
remains  whether  such  a  prosecutor  could,  consistently  with  the  sepa- 
ration of  powers  doctrine,  perform  basic  prosecutive  functions.  If,  as 
we  believe,  he  could  not  lawfully  sign  indictments,  grant  immunity, 
try  cases  in  the  courts,  and  make  other  basic  prosecutive  judgments,  his 
appointment  by  the  courts  would  be  a  meaningless  gesture  and  various 
provisions  of  H.R.  11401  purporting  to  confer  such  powers  upon  the 
Special  Prosecutor  would  be  invalid. 

There  is  considerable  case  authority  to  support  the  proposition  that 
the  prosecution  of  offenses  is  a  purely  Executive  Branch  function  that 
must  be  exercised  by  an  official  of  that  Branch.  In  Springer  v.  Philip- 
pine  Islands,  277  U.S.  189, 202  (1928) ,  the  Court  stated  in  the  course  of 
a  general  discussion : 

Legislative  power,  as  distinguished  from  executive  power, 
is  the  authority  to  make  laws,  but  not  to  enforce  them  or  ap- 
point the  agents  charged  with  the  duty  of  such  enforcement. 
The  latter  are  executive  functions.  *  *  * 

See  also  Ponzi  v.  Fessenden,  258  U.S.  254,  262  (1922).  This  quota- 
tion from  Springer  was,  to  be  sure,  dictum,  and  the  Supreme  Court 
has  never  squarely  decided  whether  the  prosecution  of  offenses  may 
be  removed  from  the  Executive  Branch  and  placed  in  an  officer  ap- 
pointed by  and  responsible  to  the  judiciary.  However,  at  the  court  of 
appeals  level,  there  is  ample  authority  to  the  effect  that  fundamental 
decisions  such  as  whether  to  prosecute  an  individual  and  for  what 
offense  are  decisions  reserved  to  the  Executive  Branch  as  an  inherent 
part  of  the  principle  of  separation  of  powers.  In  the  leading  case  of 
United  States  v.  Cox,  342  F.2d  167  (5th  Cir.  1965),  cert,  denied,  381 
U.S.  985,  for  example,  the  court  held  that  a  United  States  Attorney 
could  not  be  compelled  by  a  court  to  sign  an  indictment  initiating  the 
prosecution  of  offenses  against  the  United  States.  The  Court  stated 
as  its  rationale  for  this  holding  (342  F.2d,  at  171) : 

The  discretionary  power  of  the  attorney  for  the  United 
States  in  determining  whether  a  prosecution  shall  be  com- 
menced or  maintained  may  weU  depend  upon  matters  of  pol- 
icy wholly  apart  from  any  question  of  probable  cause.  Al- 
though as  a  member  of  the  bar,  the  attorney  for  the  United  - 
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tive  official  of  the  Government,  and  it  is  as  an  officer  of  the 
executive  department  that  he  exercises  a  discretion  as  to 
whether  or  not  there  shall  be  a  prosecution  in  a  particular 
case.  It  follows  as  an  incident  of  the  constitutional  separation 
of  powers,  that  the  courts  are  not  to  interfere  with  the  free 
exercise  of  the  discretionary  powers  of  the  attorneys  of  the 
United  States  in  their  control  over  criminal  prosecutions.*  *  * 

See  also  Newman  v.  United  States,  382  F.2d  479  (D.C.  Cir.  1967), 
where  the  court,  through  then  Judge  (now  Chief  Justice)  Burger, 
held  that  it  had  no  power  to  review  the  determination  of  the  prosecu- 
tion not  to  accept  a  plea  to  a  lesser  included  offense :  and  see  United 
Stutes  V.  Bland,  472  F.2d  1329, 1335-1336,  (D.C.  Cir.  1972)  (no  power 
in  court  to  review  prosecutor's  decision  whether  to  proceed  against  a 
sixteen-year-old  as  an  adult) .  We  recognize,  of  course,  that  it  is  pos- 
sible to  read  Cox  and  the  other  cited  cases  narrowly,  as  holding  only 
that  when  a  prosecutor  is  appointed,  the  courts  may  not  interfere  with 
his  prosecutorial  exercise  of  judgment.  Some  (though  by  no  means 
all)  of  the  scholars  who  testified  before  the  Subcommittee  endorsed 
this  narrow  reading.  However,  in  our  view,  the  above  quoted  language 
from  Cox  renders  this  construction  strained,  and,  even  if  Cox  can  be 
distinguished,  it  still  leaves  proponents  of  H.R.  11401  without  any 
positive  case  authority  to  counteract  the  dictum  in  Springer  indicating 
that  their  bill  is  unconstitutional. 

Nor  can  proponents  of  the  court-appointment  approach  derive  sup- 
port— as  some  attempted  to  do  in  the  Subcommittee — from  the  enact- 
ment in  1790  of  a  statute  (1  Stat.  112)  allegedly  permitting  private 
persons  to  bring  prosecutions  for  larceny  in  the  then  federal  territories. 
In  the  first  place,  as  Acting  Attorney  General  Bork  pointed  out  to  the 
Subcommittee,  it  is  by  no  means  clear  that  the  statute  authorized  pri- 
vate prosecutions ;  all  the  reported  decisions  under  the  statute  appear 
to  have  involved  prosecutions  by  United  States  Attorneys.  Secondly, 
even  assuming  that  the  Act  authorized  certain  private  prosecutions  in 
the  federal  territories  at  a  time  when  a  governmental  structure  did 
not  exist  or  existed  only  in  skeletal  form,  that  fact  in  no  way  supports 
the  proposition  that  the  Constitution  permits  a  general  transfer  of 
prosecution  functions  from  the  Executive  Branch  to  the  Judicial 
Branch  as  contemplated  by  H.E.  11401. 

In  conclusion,  we  are  convinced  that  the  existing  precedents  render 
it  highly  dubious  that  an  officer  appointed  by  and  to  serve  in  the 
Judicial  Branch  can  be  constitutionally  vested  with  full  prosecutive 
powers  to  carry  out  the  investigations  and  prosecutions  with  respect 
to  the  Watergate  matter  that  the  nation  justifiably  expects  will  be 
swiftly  accomplished. 

We  have  dwelled  at  length  on  the  constitutional  questions  surround- 
ing a  court  appointment  approach  in  order  to  illustrate  the  substantial 
degree  of  risk  that,  in  our  judgment,  the  Congress  would  run  that  H.R. 
11401  or  any  similar  measure,  if  enacted,  would  be  held  invalid  by  the 
Supreme  Court.  It  is  evident  that  we,  as  representatives  of  the  people, 
would  be  doing  the  country  a  profound  disservice  by  impulsively  re- 
acting to  the  public  clamor  and  unrest  about  the  Watergate  affair  and 
the  recent  firing  of  the  former  Special  Prosecutor,  Mr.  Cox,  by  passing 
legislation  that,  several  months  later,  the  Supreme  Court  is  compelled 
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to  declare  unconstitutional.  The  result  of  such  precipitous  action  by 
the  Congress  would  only  be  to  extend  the  Watergate  trauma  for  a  fur- 
ther indefinite  period,  while  doing  nothing  to  insure  the  full  and  fair 
investigation  and  prosecution  of  offenses  arising  from  that  incident 
that  we  all  desire.  Consequently  it  is  vitally  important,  in  our  view, 
precisely  hecause  of  the  allegations  that  persons  in  the  Executive 
Branch  have  acted  unconstitutionally  in  regard  to  Watergate,  that  we 
as  the  Legislative  Branch  take  pains  to  respond  to  that  problem  in  a 
manner  clearly  within  our  powers  under  the  Constitution,  so  that  by 
our  action  we  may  relieve  some  of  the  tautness  in  the  now  tensely 
stretched  fabric  of  our  political  system. 

Apart  from  the  hazard  that  H.R.  11401  would  be  declared  uncon- 
stitutional by  the  courts,  there  are  other  significant  disadvantages  to  a 
court-appointment  approach  that  make  passage  of  that  bill  unwise. 
Thus  even  if  the  final  result  of  litigation  about  the  validity  of  H.R. 
11401  were  to  sustain  the  appointment  and  powers  of  the  Special 
Prosecutor  thereunder,  the  attendant  delay  occasioned  by  the  resolu- 
tion of  those  issues,  will,  as  mentioned  in  the  Dissenting  Views  to  this 
report,  necessarily  have  injurious  consequences — not  only  in  terms  of 
the  impact  on  the  country  of  postponing  the  investigations  and  prose- 
cutions for  the  period  of  the  litigation,  but  also  in  terms  of  potential 
damage  to  the  ability  of  the  Special  Prosecutor  to  keep  his  staff  intact 
throughout  that  prolonged  dormant  period,  and  to  the  ability  of  the 
Special  Prosecutor  and  his  staff  to  unearth,  at  that  late  date,  all  of  the 
pertinent  facts  and  evidence.  In  addition  we  should  remember  that  it 
was  only  recently  that  we  in  the  House  approved  legislation  to  extend 
the  life  of  the  Watergate  grand  jury  for  a  further  period  of  six  months 
to  one  year.  That  grand  jury  has  already  been  in  existence  for  eight- 
een months.  Any  further  extension  beyond  that  just  recently  ap- 
proved would  place  a  most  onerous  burden  on  the  members  of  that 
grand  jury,  whose  intimate  knowledge  of  the  case  it  is,  nonetheless, 
most  important  to  utilize.  It  therefore  behooves  the  Congress  to  pass 
legislation  in  regard  to  a  Special  Prosecutor  that  will  clearly  enable 
the  Watergate  grand  injury  investigation  to  be  completed  before  its 
life  as  extended  expires.  H.R.  11401,  because  of  the  delays  it  will 
foster,  is  not  such  legislation. 

Finally,  we  point  out  that  H.R.  11401,  if  valid,  would  pose  vex- 
ing problems  arising  from  the  fact  that  the  country  would  then 
have  two  federal  prosecutive  arms — the  Departmefit  of  Justice, 
which  would  have  exclusive  jurisdiction  within  its  sphere,  and  the 
court-appointed  Special  Prosecutor,  who  under  H.R.  11401  would 
have  exclusive  jurisdiction  within  the  rather  vaguely  defined  areas 
entrusted  to  his  office.  Because  cases  are  bound  to  arise  that  are  close 
to  the  jurisdictional  line,  there  will  inevitably  ensue  perplexing  dilem- 
mas as  to  immunization  of  witnesses  and  overlapping  investigations. 
Indeed  a  not  unlikely  result  of  enacting  H.R.  11401  is  the  unhappy 
prospect  of  court  dismissals  of  indictments  brought  by  the  Depart- 
ment of  Justice  and  the  Special  Prosecutor,  based  on  good  faith  errors 
on  their  part  as  to  which  of  them  had  the  lawful  prosecutive  authority. 

Only  the  absence  of  a  viable  alternative  to  insuring  the  independence 
of  a  Special  Prosecutor  could  conceivably  justify  the  Congress  in  de- 
termining to  run  the  substantial  risk  of  passing  an  invalid  law,  and  to 
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suffer  the  harmful  consequences  heretofore  enumerated,  that  all  would 
flow  from  the  enactment  of  H.R.  11401  vesting  the  appointment  of  a 
Special  Prosecutor  in  the  courts.  Yet,  as  explained  in  the  Dissenting 
Views  accompanying  this  report,  a  clearly  viable  and  practical  alter- 
native to  such  action  does  exist  in  H.R.  11555,  whose  provisions  were 
offered  as  a  substitute  for  H.R.  11401  in  the  Committee.  There  is  no 
need  in  these  Additional  Dissenting  Views  to  elaborate  upon  the  legal- 
ity and  practicality  of  H.R.  11555,  as  that  has  been  ably  done  in  the 
Dissenting  Views  alluded  to  above.  We  note  only  that  further  support 
for  the  constitutionality  and  wisdom  of  the  approach  taken  in  that 
bill  may  be  found  in  the  recent  Memorandum  opinion  of  Judge  Gesell 
of  the  United  States  District  Court  for  the  District  of  Columbia,  in 
the  case  of  Nader  v.  Bork,  Civil  Action  No.  1954-73,  decided  on  Novem- 
ber 14,  1973.  On  page  7  of  his  Memorandum,  in  speaking  of  the  power 
of  Congress  to  control  the  grounds  on  which  the  former  Special  Prose- 
cutor, Mr.  Cox,  could  be  removed,  Judge  Gesell  stated  that : 

The  Attorney  General  derived  his  authority  to  hire  Mr.  Cox 
and  to  fix  his  term  of  service  from  various  Acts  of  Congress. 
5  U.S.C.  301 ;  28  U.S.C.  509,  510.  Congress  therefore  had  the 
power  directly  to  limit  the  circumstances  under  which  Mr. 
Cox  could  be  discharged,  see  United  States  v.  Perkins,  116 
U.S.  483  (1886),  and  to  delegate  that  power  to  the  Attorney 
General,  see  Service  v.  Dulles,  354  U.S.  363  (1957) . 

It  is  clear  that  Mr.  Leon  Jaworski,  who  is  presently  serving  as  Special 
Prosecutor,  appointed  by  the  Acting  Attorney  General,  is  in  the  same 
position  as  was  Mr.  Cox  with  respect  to  the  ability  of  the  Congress 
legislatively  to  prescribe  the  grounds  for  his  removal.  Accordingly, 
there  can  be  no  question  but  that  H.R.  11555,  which  would,  inter  alia, 
prescribe  just  such  grounds,  is  constitutional. 

Even  more  significant  that  Judge  Gesell's  bolstering  of  the  legal 
analysis  supporting  the  approach  in  H.R.  11555  are  his  final  remarks 
underscoring  the  lack  of  wisdom  of  following  the  legislative  path  sup- 
ported by  the  Committee,  and  his  plainly  stated  preference  for  the  ap- 
proach taken  in  H.R.  11555.  The  judge  stated,  at  pages  9-10  of  his 
opinion : 

The  Court  recognizes  that  this  case  emanates  in  part  from 
congressional  concern  as  to  how  best  to  prevent  future  Execu- 
tive interference  with  the  Watergate  investigation.  Although 
these  are  times  of  stress,  they  call  for  caution  as  well  as 
decisive  action.  The  suggestion  that  the  Judiciary  be  given  re- 
sponsibility for  the  appointment  and  supervision  of  a  new 
Watergate  Special  Prosecutor,  for  example,  is  most  unfortu- 
nate. Congress  has  it  within  its  own  power  to  enact  appropri- 
ate and  legally  enforceable  protections  against  any  effort  to 
thwart  the  Watergate  inquiry.  The  Courts  must  remain  neu- 
tral. Their  duties  are  not  prosecutorial.  If  Congress  feels  that 
laws  should  be  enacted  to  prevent  Executive  interference  with 
the  Watergate  Special  Prosecutor,  the  solution  lies  in  legis- 
lation enhancing  and  protecting  that  office  as  it  is  now  estab- 
lished and  not  by  following  a  course  that  places  incompatible 
duties  upon  this  particular  Court.  As  Judge  Learned  Hand 
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warned  in  United  States  v.  Marzano,  149  F.2d  923, 926  (1945) : 
"Prosecution  and  judgment  are  two  quite  separate  functions 
in  the  administration  of  justice ;  they  must  not  merge." 

The  Washington  Post  of  November  15,  1973,  reported  that  similar 
sentiments  were  expressed  by  Chief  Judge  Sirica  and  quoted  him  as 
saying : 

I  think  Judge  Gesell  is  right.  I  do  not  know  of  any  jud^e 
who  thinks  [court  appointment  of  a  Special  Prosecutor]  is 
a  good  idea. 

We  hope  that  our  colleagues  in  the  House  and  the  Committee  will 
heed  these  words  by  judges  sitting  on  the  very  court  in  which  the 
Committee  bill,  H.R.  11401,  would  place  the  responsibility  for  ap- 
pointing a  Special  Prosecutor. 

Accordingly,  for  all  the  reasons  herein  stated,  we  urge  that  the  Com- 
mittee bill  be  defeated  and  that  the  substitute  bill,  H.R.  11555,  to  be 
offered  on  the  Floor  of  the  House,  be  passed. 

Robert  McClory. 

M.  Caldwell  Butler. 

Trent  Lotf. 

Carlos  J.  Moorhead. 

Joseph  J.  Maraztfi. 

William  S.  Cohen. 

Wiley  Mayne. 

William  J.  Keating. 

Henry  P.  Smith  III. 

David  W.  Dennis. 

Hamilton  Fish,  Jr. 

Lawrence  J.  Hogan. 

Edward  Hutchinson. 

Charles  W.  Sandman,  Jr. 
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IN  THE  HOUSE  OF  REPKESENTATIVES 

November  12, 1973 

Mr.  HuNGATE  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 

November  26, 1973 

Reported  with  amendments,  conunitted  to  the  Committee  of  the  Wliole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 

To  provide  for,  and  assure  the  independence  of,  a  Special  Prose- 
cutor, and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SHORT  TITLE 

4  Section  1.  This  Act  may  be  cited  as  the   "Special 

5  Prosecutor  Act  of  1973". 

6  APPOINTMENT  OF  SPECIAL  PROSECUTOR 

T         Sec.  2.   (a)    The  United  States  District  Court  for  the 

8  District  of  Columbia,  sitting  en  banc,  shall  appoint  a  panel 

9  of  three  of  its  members,  hereinafter  in  this  Act  referred  to  as 
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1  "panel".  Any  vacancy  on  the  panel  shall  be  filled  in  the  same 

2  manner  as  the  original  appointment. 

3  (b)    The  panel  is  empowered  to  and  shall  promptly 

4  appoint  a  Special  Prosecutor,  who  shall  head  an  Office  of 

5  Special   Prosecutor,   and   to   fill   any  vacancy  which  may 

6  occur  in  the  position  of  Special  Prosecutor. 

7  (c)  Participation  in  the  selection  of  the  panel  shall  not 

8  in  and  of  itself  disqualify  a  judge  in  any  proceeding  in  which 

9  the  Ofiice  of  Special  Prosecutor  is  involved.  However,  a 

10  judge  who  serves  on  the  panel  is  disqualified  from  partici- 

11  pating  in  any  proceeding  in  which  the  Office  of  Special 

12  Prosecutor  is  involved. 

13  (d)  Nothing  in  this  Act  shall  be  construed  to  preclude 

14  the  panel  from  appointing  as  Special  Prosecutor  a  person 

15  who  is  serving  as  special  prosecutor  in  the  United  States 

16  Department  of  Justice. 

17  COMPENSATION  AND  STAFFING 

18  Sec.  3.   (a)   The  Special  Prosecutor  shdl  be  compen- 

19  sated  at  the  rate  provided  for  level  IV  of  the  Executive 

20  Schedule  under  section  5315  of  title  5,  United  States  Code. 

21  (b)   The  Special  Prosecutor  may  employ  and  fix  the 

22  compensation  of  personnel  in  the  Office  of  Special  Prosecutor 

23  as  he  reasonably  determines  to  be  necessary,  without  re- 

24  gard  to  the  provisions  of  title  5,  United  States  Code,  gov- 

25  eming  appointments  in  the  competitive  service,  and  with- 
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1  out  regard  to  chapter  51  and  subchapter  III  of  chapter  53 

2  of  such  title  (relating  to  classification  and  General  Schedule 

3  pay  rates),  hui  at  rates  not  to  exceed  the  maximum  rate 

4  for  OS-18  of  the  General  Schedule  under  section  5332  of 

5  title  5,  United  States  Code. 

6  -{^(c)   The  Special  Prosecutor  may  procure  personal 

7  services  of  experts  and  consultants,  as  authorized  by  section 

8  3109  of  title  5,  United  States  Code,  at  rates  not  to  exceed 

9  the  per  diem  equivalent  of  the  rate  for  GS-18  of  the  Gen- 

10  eral  Schedule  established  by  section  5332  of  title  5,  United 

11  States  Code. 

12  (d)    Every  department  or  agency  of  the  Federal  or 

13  District  of  Columbia  government  is  authorized  to  make  avail- 

14  able  to  the  Special  Prosecutor,  on  a  reimbursable  basis,  any 

15  personnel  the  Special  Prosecutor  may  rei^uest.  Requested 

16  personnel  shall  be  detailed  within  one  week  after  the  date 

17  of  the  request  unless  the  Special  Prosecutor  designates  a 

18  later  date.  An  individual's  position  and  grade  in  his  depart- 

19  ment  or  agency  shall  not  be  prejudiced  by  his  being  detailed 

20  to  the  Special  Prosecutor.  No  person  shall  be  detailed  to 

21  the  Special  Prosecutor  vsdthout  his  consent. 

22  (c)  Tor  the  purposes  of  subchapter  III  of  chapter  73 

23  of  title  5,  United  States  Code,  the  Special  Prosecutor  and  the 

24  personnel  of  the  Office  of  Special  Prosecutor  shall  be  deemed 

25  employees  in  an  executive  agency. 
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1  JURISDICTION   AND   AUTHORITY   OF   SPECIAL    PROSECUTOR 

2  Sec.  4.    (a)    The  Special  Prosecutor  has  exclusive  ju- 

3  risdiction  to  investigate  and  to  prosecute  in  the  name  of  the 

4  United  States — 

5  (1)   offenses  arising  out  of  the  unauthorized  entry 

6  in  Democratic  National  Committee  headquarters  at  the 

7  Watergate; 

8  (2)   all  offenses  arising  out  of  the  1972  Presiden- 

9  tial  election  for  which  the  Special  Prosecutor  deems 

10  it  necessary  and  appropriate  to  assume  responsibility; 

11  (3)  allegations  of  offenses  involving  the  President, 

12  members  of  the  White  House  staff,  or  Presidential  ap- 

13  pointees,  except  allegations  of  offenses  the  Special  Prose- 

14  cutor  vi^aives  to  the  jurisdiction  of  the  Department  of 

15  Justice  by  letter  to  the  Attorney  General  setting  forth 

16  his  reasons  for  such  waiver,  with  a  copy  of  that  fetter 

17  to  the  panel;  . 

18  (4)   all  matters  referred  by  the  Attorney  General 

19  of  the  United  States  to  the  former  Special  Prosecutor 

20  who  assumed  office  on  May  24,  1973,  or  to  any  of  his 

21  successors  in  office;  and 

22  (5)   such  new  matters  which  he  consents  to  have 

23  assigned  to  him  by  the  Attorney  General  of  the  United 

24  States. 

25  (b)   The  Special  Prosecutor  is  authorized  to  take  any 
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1  action  necessary  and  proper  to  perfonn  his  fiinotionf:  and 

2  carry  out  the  purposes  of  this  Act,  inchiding — 

3  (1)    issuing  instmctions  to  the  Federal  Bureau  of 

4  Investigation  and  other  domestic  investigative  agencies 

5  of  the  United  States  for  the  collection  and  delivery  solely 

6  to  the  Office  of  Special  Prosecutor  of  information  and 

7  evidence  bearing  on  matters  within  the  jurisdiction  of 

8  the  Special  Prosecutor,  and  for  safeguarding  the  integ- 

9  rity  and  inviolability  of  all  files,  records,  documents, 
10  physical  evidence,  and  other  materials  obtained  or  pre- 
]  1  pared  by  the  Special  Prosecutor ; 

12  (2)    conducting  proceedings  before  grand  juries; 

13  (3 )  framing  and  signing  indictments ; 

14  (4)  signing  and  filing  informations; 

15  (5)   contesting  the  assertion  of  executive  privilege 

16  or  any  other  testimonial  or  evidentiaiy  privilege; 

17  (6)   conducting  and  arguing  appeals  in  the  United 

18  States  Supreme  Court,  notwithstanding  the  provisions 

19  of  section  518  of  title  28,  United  States  Code; 

20  ( 7 )  instituting,  defending,  and  conducting  civil  and 

21  criminal  litigation  in  any  court;  and 

22  (8)   exclusively  performing  the  functions  conferred 

23  upon  the  Attorney  General  of  the  United  States  under 

24  part  V  of  title  18,  United  States  Code  (relating  to  im- 
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1  munity  of  witnesses) ,  mtli  respect  to  any  matter  within 

2  his  exclusive  jurisdiction. 

3  (c)  All  investigations,  prosecutions,  cases,  htigation,  and 

4  grand  jury  or  other  proceedings  initiated  by  the   Special 

5  Prosecutor  appointed  May  24,  1973,  or  by  his  successors  in 
G  office,  may  be  continued  b}^  the  Special  Prosecutor  appointed 
7  pursuant  to  this  Act,  and  the  Special  Prosecutor  appointed 
S  pursuant  to  this  Act  shall  become  successor  counsel  for  the 
9  United  States  in  all  such  proceedings. 

10  DELEGATION 

11  Sec.  5,  The  Special  Prosecutor  is  authorized  to  dele- 

12  gate  any  of  his  functions  to  personnel  of  the  Office  of  Special 

13  Prosecutor,  and  to  experts  and  consultants  retained  pursu- 

14  ant  to  section  3  (c) . 

15  TRANSFEE  AND  ACQUISITION  OF  FILES  AND  INFORMATION 

16  Sec.  6.    (a)    All  files,  records,   documents,  and  other 

17  materials  in  the  possession  or  control  of  the  Department  of 

18  Justice,  any  previous  Special  Prosecutor,  or  any  other  de- 

19  partment  or  agency  of  Government,  which  relate  to  mat- 

20  ters  within  the  exclusive  jurisdiction  of  the  Specal  Prose- 

21  cutor  appointed  under  this  Act,  are  transferred  to  the  Special 

22  Prosecutor  as  of  the  date  on  which  he  takes  office. 

23  (b)    The  Special  Prosecutor  is  authorized  to  request 

24  from  any  department  or  agency  of  Government  any  addi- 

25  tional  files,  records,  documents,  or  other  materials  which  he 
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1  may  deem  necessary  or  appropriate  to  the  conduct  of  his 

2  duties,  functions,  and  responsihihties  under  this   Act,   and 

3  each  department  or  agency  shall  furnish  such  materials  to 

4  him  expeditiously,  unless  a  court  of  competent  jurisdiction 

5  shall  order  otherwise. 

6  (c)   The  Special  Prosecutor  shall  keep   inviolate  arid 

7  safeguard  from  unwarranted  disclosure  all  files,  records,  doc- 

8  uments,  physical  evidence,  and  other  materials  obtained  or 

9  prepared  by  the  Office  of  Special  Prosecutor.  CI 

10  GENERAL   SERVICES   ADMINISTRATION  PT 

11  Sec.  7.  The  Administrator  of  General  Services  shall  fiir- 

12  nish  the  Special  Prosecutor  with  such   offices,   equipmeiif, 

13  supplies,  and  services  as  are  authorized  to  be  furnished  to 
^■^  any  agency  or  instrumentality  of  the  United  States. 

1^  SPECIAL   prosecutor's  TERM   OF  OFFICE 

1^  Sec.  8.    (a)    The  Office  of  Special  Prosecutor  shall  termi- 

^^  nate  three  years  after  the  date  the  panel  first  appoints  a 

^^  Special  Prosecutor. 

^^  (b)   Notwithstanding  the  provisions  of  subsection   (a) , 

^^  the  Office  of  Special  Prosecutor  is  authorized  to  carry  to  con- 

^^  elusion  litigation  pending  on  the   date   such   oflfice   would 

^^  otherwise  expire. 

^^  REPORTS 

Sec.  9.  (a)  The  Special  Prosecutor  shall  make  as  full 

■"^  and  complete  a  report  of  the  activities  of  his  office  as  is 

appropriate  to  the  panel,  to  the  Attorney  General  of  the 
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1  United  States,  and  to  the  Congress,  on  the  first  and  second 

2  anniversaries  of  his  taking  office  and  not  later  than  thirty 

3  days  after  the  termination  of  the  Office  of  Special  Prosecutor. 

4  (b)  The  Special  Prosecutor  shall  report  at  least  monthly 

5  to  the  chairman  and  ranking  minority  member  of  the  House 

6  Judiciary  Committee  such  information  as  may  be  pertinent 

7  to  the  question  of  whether  impeachable  offenses  have  been 

8  committed  by  the  President  of  the  United  States.  The  Special 

9  Prosecutor,  upon  request  by  the  House  Judiciary  Committee, 

10  shall  provide  to  the  chairman  and  the  ranking  minority  mem- 

11  ber  of  the  Committee  such  information,  documents,  and  other 

12  evidence  as  may  be  necessary  to  enable  the  committee  to  con- 

13  duct  an  investigation  or  inquiry  into  whether  grounds  exist 

14  for  impeachment  of  the  President  of  the  United  States. 

15  REMOVAL  OF  SPECIAL  PROSECUTOR 

16  Sec.  10.  The  panel  has  the  sole  and  exclusive  povi^er  to 

17  remove  the  Special  Prosecutor.  The  only  grounds  for  removal 

18  are  gross  dereUction  of  duty,  gross  impropriety,  or  physical 

19  or  mental  inabihty  to  discharge  the  powers  and  duties  of 

20  his  ofl&ce. 

21  EXPEDITED  REVIEW  PROCEDURE 

22  Sec.  11.   (a)  The  sole  and  exclusive  procedure  for  the 

23  review  of  the  vaUdity  of  any  provision  of  this  Act  shall  be 

24  as  follows: 

25  (1)   Any  defendant  who  challenges  the  vahdity  of 
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1  this  Act  in  a  criminal  case  or  proceeding  shall  file  a  mo- 

2  tion  to  discuss  not  later  than  fifteen  days  after  service 

3  of  the  indictment  or  information.  Such  motion  shall  be 

4  heard  and  determined  by  a  district  court  of  three  judges, 

5  convened  pursuant  to  section  2284  of  title  28,  United 
Q  States  Code,  as  soon  as  possible  but  in  no  case  later  than 

7  twenty  days  after  the  filing  of  the  motion. 

8  (2)  Any  person  who  challenges  the  validity  of  this 

9  Act  in  connection  with  a  civil  action  or  proceeding 

10  shall  do  so  by  motion  filed  with  the  appropriate  United 

11  States  district  court.  The  district  court  shall  immediately 

12  certify  such  motion  to  be  heard  and  determined  by  a 

13  district  court  of  three  judges  convened  pursuant  to  sec- 

14  tion  2284  of  title  28,  United  States  Code,  as  soon  as 

15  possible  but  in  no  case  later  than  twenty  days  after  the 

16  filing  of  the  motion. 

17  (3)  Not  later  than  fifteen  days  after  the  determina- 

18  tion  of  the  district  court  of  three  judges  under  paragraph 

19  ( 1 )  or  ( 2 )  of  this  section,  any  party  may  file  an  appeal 

20  from  that  determination  in  the  United  States  Supreme 

21  Court.  The  Supreme  Court  shall  expedite  to  the  greatest 

22  extent  possible  its  decision  on  such  appeal. 

23  (b)  The  expedited  review  procedure  of  this  section  shall 

24  not  apply  to  any  challenge  to  the  validity  of  any  provision 

25  of  this  Act  insofar  as  any  question  presented  shall  have  been 
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2  previously  determined  by  the  Supreme  Court,  notwithstand- 

2  ing  that  the  previous  determination  occurred  in  htigation 

3  involving  other  parties. 

4  FUNDING 

5  Sec.  12.  (a)  There  are  authorized  to  be  appropriated 
Q  such  sums  as  are  necessary  to  carry  out  the  purposes  of  this 
rj  Act,  and,  notwithstanding  any  other  provision  of  law,  the 

8  Special  Prosecutor  shall  submit   directly  to  the   Congress 

9  requests  for  such  funds  as  he  considers  necessary  to  carry 
jQ  out  his  responsibilities  under  this  Act. 

II  (b)   Unexpended  balances  of  appropriations  and  other 

j2  funds  available  or  to  be  made  available  in  connection  with 

13  the  functions  of  the  Office  of  Watergate  Special  Prosecution 

14  Force  in  the  Department  of  Justice  are  transferred  to  the 

15  Special  Prosecutor  appointed  under  this  Act. 

16  SEVERABILITY 

17  Sec.  13.  -(«-)-  If  the  provisions  of  any  part  of  this  Act, 

18  or  the  application  thereof  to  any  person  or  circumstances, 

19  are  held  invaUd,  the  provisions  of  other  parts  and  their  ap- 

20  plication  to  other  persons  or  circumstances   shall  not  be 

21  affected  thereby. 


O 


mmLf,",?}.''^  ^BRARy 


3  9999  00063  645 


m 


Boston  Public  Library 

Copley  Square 
General  Library 


KF27 

.J859 

1973 

1812483563  ^ 


i 


The  Date  Due  Card  in  the  pocket  indi- 
cates the  date  on  or  before  which  this 
book  should  be  returned  to  the  Library. 
Please  do  not  remove  cards  from  tliis 
pocket 


